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Highlights 


74158  Alpha-Fetoprotein  HHS/FDA  proposes  to  restrict 
the  sale,  use  and  distribution  of  test  kits  with 
certain  exceptions  and  the  CDC,  PHS  and  HCFA 
jointly  propose  additional  quality  control  and 
testing  requirements;  comments  for  both  documents 
by  1-6-81;  hearing  on  1-15-81  (2  documents]  (Part  II 
of  this  issue) 

74456  Grant  Programs— Medicare  and  Medicaid  HHS/ 
HCFA  announces  grant  funds  for  demonstration 
projects  on  the  effectiveness  of  providing 
alcoholism  services;  apply  by  1-15-81  (Part  XII  of 
this  issue] 

74017  Standby  Gasoline  Rationing  Plan  DOE  solicits 
the  50  States,  District  of  Columbia  and  Puerto  Rico 
for  proposals  to  preimplement  a  State  Ration 
Reserve  Plan  and  provides  grant  awards  to 
complying  States 

74432  Petroleum  DOE/ERA  amends  price  regulations  to 
reflect  a  markup  of  twenty  cents  per  barrel  for  all 
crude  oil  resellers;  effective  12-1-80  (Part  X  of  this 
issue] 

74422  Energy  DOE  publishes  interpretations  and  rulings 
through  10-15-80  (Part  IX  of  this  issue] 


CONTINUED  INSIDE 
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Highlights 


74004  Grant  Programs— Telecommunications 

Commerce /NTI A  announces  that  applications  for 
planning  and  construction  grants  for  public 
telecommunications  facilities  are  invited  by 
1-19-81,  under  the  Public  Telecommunications 
Facilities  Program 

73923  Mobile  Homes  HUD/FHC  increases  loan  limits 
and  maturities  to  the  authorized  maximum  on 
mobile  homes  and  lot  loans;  effective  11-7-80; 
comments  by  1-6-81 

73962  Grant  Programs— Housing  HUD  announces 

transmittal  to  Congress  of  proposal  on  community 
development  block  grants 

74384  School  Breakfast  and  Lunch  Programs  USDA/ 
FNS  proposes  changes  in  the  Summer  Food  Service 
Program  for  children;  comments  by  12-7-80  (Part  VII 
of  this  issue)  ^ 

74093  Grant  Programs— Social  Labor/ETA  announces 
several  awards  for  research  on  social  and 
institutional  processes  affecting  Hispanic  American 
Employment  Outcomes 

73955  Over-the-Counter-Drugs  (OTC)  HHS/FDA 
proposes  that  hair  grower  and  hair  loss  drug 
products  be  classified  as  not  generally  effective  and 
misbranded  for  OTC  use;  comments  by  2-5-81 

74416  Grant  Program  Requirements  OMB  request 

comments  by  1-15-81,  on  the  OMB  circular  entitled 
managing  generally  applicable  requirements  for 
assistance  programs  (Pi^t  VIII  of  this  issue) 

Privacy  Act  Documents 

74051  GSA 

74124  PS 

74016  Commerce/Sec’y 

74141  Sunshine  Act  Meetings 

Separate  Parts  in  This  Issue 


74158  Part  II,  HHS/FDA  and  CDC,  PHS  and  HCFA 

74178  Part  III,  Commerce/NOAA 

74310  Part  IV,  Labor/ESA 

74374  Part  V,  HHS/FDA 

74378  Part  VI,  EPA 

74384  Part  VII,  USDA/FNS 

74416  Part  VIII,  OMB 

74422  Part  IX,  DOE 

74432  Part  X,  DOE/ERA 

74444  Part  XI,  Labor/MSHA 

74456  Part  XII,  HHS/HCFA 
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Actuaries,  Joint  Board  for  Enrollment 

NOTICES 

Meetings: 

74090  Actuarial  Examinations  Advisory  Committee 

Administrative  Office  of  United  States  Courts 

NOTICES 

73983  Judicial  Branch;  pay  rates  for  certain  officers  and 
employees 

Aging,  Federal  Council 

NOTICES 

74048  Meetings 

Agricultural  Marketing  Service 

RULES 

73897  Lemons  grown  in  Ariz.  and  Calif. 

73897  Lettuce  grown  in  Tex. 

73895  Oranges  and  grapefruit  grown  in  Tex.,  and 
imported  oranges 

Agricultural  Stabilization  and  Conservation 

Service 

RULES 

Marketing  quotas  and  acreage  allotments: 

73895  Tobacco  (burley);  correction 

Agriculture  Department 

See  also  Agricultural  Marketing  Service; 
Agricultural  Stabilization  and  Conservation 
Service;  Animal  and  Plant  Health  Inspection 
Service;  Food  and  Nutrition  Service;  Food  Safety 
and  Quality  Service;  Rural  Electrification 
Administration. 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

73997  Human  Nutrition  Advisory  Committee 

73998  Senior  Executive  Service  Performance  Review 
Board;  membership 

Air  Force  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

74016  M-X  strategic  weapon  system;  supplemental 

notice 
Meetings: 

74016  Scientiflc  Advisory  Board 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

73996  U.S.  Border  Animal  import  inspection  facility, 

Sweetgrass,  Mont.;  relocation 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  From 
NOTICES 

74016  Procurement  list,  1980;  additions  and  deletions 


Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

74017  Northwest  Montana/North  Idaho  support  and 
Libby  integration;  draft  facility  location 
supplement 

Centers  for  Disease  Control 

PROPOSED  RULES 

Clinical  laboratories:  alpha-fetoprotein  testing 
requirements  and  quality  control  standards 
73978  Personnel  standards;  withdrawal 

Civil  Aeronautics  Board 

NOTICES 

74001  All-cargo  air  service  certificate  applications,  etc.: 

73999  CertiRcates  of  public  convenience  and  necessity 
>  and  foreign  air  carrier  permits  (2  documents) 

Hearings,  etc.: 

74000  Air  International  fltness  investigation 

74000  Air  Micronesia,  Inc.,  et  al. 

74002  Former  large  irregular  air  service  investigation. 
Phase  III 

74002  ■  Trans  World  Airlines,  Inc. 

74001  Standard  foreign  fare  level  establishment; 
percentage  changes  periodically 

Commerce  Department 

See  also  International  Trade  Administration; 
National  Bureau  of  Standards;  National  Oceanic 
and  Atmospheric  Administration;  National 
Telecommunications  and  Information 
Administration;  Patent  and  Trademark  Office. 
NOTICES 

74016  Privacy  Act;  systems  of  records  . 

Community  Planning  and  Development,  Office  of 
Assistant  Secretary 
PROPOSED  RULES 

Community  development  block  grants: 

73962  Entitlement  grants;  transmittal  to  Congress 

Defense  Department 

See  Air  Force  Department;  Engineers  Corps. 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances: 

74091  Prescription  drug  status  exception  criteria 
Schedules  of  controlled  substances;  production 
quotas: 

74092  Schedules  I  and  II,  1981  aggregate 

Economic  Regulatory  Administration 

RULES 

Petroleum  allocation  and  price  regulations: 

74432  Crude  oil  reseller  regulations 

NOTICES 

Consent  orders: 

74019  TOCO  Corp. 

Electric  energy  transmission;  exports  to  Canada  or 
Mexico;  authorizations,  permits,  etc.: 

74019  Puget  Sound  Power  &  Light  Co. 
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Natural  gas;  fuel  oil  displacement  certiHcation 
applications: 

Air  Products  &  Chemicals.  Inc. 

Powerplant  and  industrial  fuel  use;  existing 
powerplant  or  installation;  classification  requests: 
Imperial  Irrigation  District 

Education  Department 

PROPOSED  RULES 

Overseas  Dependents’  Schools;  election  to  local 
advisory  committees 

Employment  and  Training  Administration 

NOTICES 

Grants;  availability,  etc.: 

Hispanic  American  employment  outcomes; 
research  on  social  and  institutional  processes; 
awards 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (Ala., 
Alaska,  Ark.,  Colo.,  Fla,  Ind.,  La.,  Nev.,  N.Y.,  Ohio, 
Okla.,  Pa.,  Tex.,  Va.,  Wash.,  Wis,  Wyo.) 

Energy  Department 

See  also  Bonneville  Power  Administration; 

Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and 
Appeals  OfHce,  Energy  Department 
RULES 

Oil;  administrative  procedures  and  sanctions: 

Interpretations  and  rulings;  index 
NOTICES 

Grants;  availability,  etc.: 

Gasline  rationing,  standby  plan;  proposals  to 
preimplement  State  ration  reserve  functions 
International  atomic  energy  agreements;  civil  uses; 
subsequent  arrangements: 

European  Atomic  Energy  Community  and  Brazil 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.; 

Tylers  Beach  Federal  Navigation  Channel  and 
Harbor  of  Refuge,  Isle  of  Wight  County,  Va.; 
maintenance  dredging  and  overboard  disposal 

Environmental  Protection  Agency 

RULES 

Air  programs;  energy-related  authority;  delayed 
compliance  orders;  etc.; 

Florida 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

Ohio 

Air  quality  planning  purposes;  designation  of  areas: 

Oklahoma 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

California 

New  Jersey 

Ohio  (3  documents] 


Hazardous  waste  programs.  State;  interim 
authorizations: 

73976  Arizona 

73977  California 

Pesticides;  tolerances  in  food: 

73955  Glyphosate;  correction 

Toxic  substances: 

74378  Premanufacture  or  importation  notification 

requirements  and  review  procedures;  interim 
policy 

NOTICES 

<  Air  quality  implementation  plans;  approval  and 
promulgation: 

74041  Ohio;  use  of  P-G  dispersion  coefficients  in  ■ 

setting  emission  limitations;  denial  of  petitions 
for  reconsideration 

74038  Prevention  of  significant  air  quality  deterioration 
(PSD):  permit  approvals 

Environmental  statements;  availability,  etc.: 

74039  Agency  statements;  weekly  receipts 
Meetings: 

74047  Air  quality  criteria  for  particulate  matter  and 
sulfur  oxides 

74039  Science  Advisory  Board 

Pesticides;  temporary  tolerances: 

74038  Mobay  Chemical  Corp.;  correction 

Federal  Communications  Commission  . 

PROPOSED  RULES 

Frequency  allocations  and  radio  treaty  matters: 

73979  One-way  paging  stations  in  domestic  public 

mobile  radio  and  private  land  mobile  radio 
services;  alternative  allocation  plan 

Radio  stations;  table  of  assignments: 

73980  Vermont 
NOTICES 
Hearings,  etc.: 

74048  Christian  Center  of  the  Ozarks  et  al. 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 

74020  Baltimore  Gas  &  Electric  Co. 

74020  Cabot  Corp. 

73021*-  Cascade  Waterpower  Development  Corp.  (2 
74022  documents) 

74022  Central  Louisiana  Electric  Co. 

74023  Cliffs  Electric  Service  Co.  (2  documents) 

74023  El  Paso  Natural  Gas  Co. 

74023  Florida  Power  Corp. 

74024  Holiday  Gulf 

74024  Interstate  Power  Co. 

74024  lowa-Illinois  Gas  &  Electric  Co. 

74024  Kansas  Gas  &  Electric  Co. 

74025  Mississippi  River  Transmission  Corp.  et  al. 

74025  New  England  Power  Service  Co. 

74025  Northeast  Utilities 

74026  Northern  Natural  Gas  Co. 

74026  Northwest  Pipeline  Corp. 

74027  Oklahoma  Gas  &  Electric  Co. 

74027  Potomac  Electric  Power  Co. 

74027  Public  Service  Co.  of  Oklahoma 

74028  Tennessee  Gas  Pipeline  Co.  (2  documents) 

74029  Trunkline  Gas  Co. 

74029  Tucson  Electric  Power  Co. 

74029  Turlock  Irrigation  District 

74030  Upper  Peninsula  Power  Co. 

74030  Water  Power  Development  Corp. 
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74031  Western  Transmission  Corp. 

Federal  Housing  Commissioner— Office  of  ■ 

Assistant  Secretary  for  Housing 

RULES 

Mortgage  and  loan  insurance  programs: 

73923  Property  improvement  and  mobile  homes; 

combination  and  mobile  home  lot;  increased 
limits  and  maturities;  interim,  rule  and  request 
for  comments 

Federal  Maritime  Commission 

NOTICES 

74049  Agreements  Hied,  etc. 

Casualty  and  nonperformance,  certificates: 

74050  Western  Cruise  Lines  et  al.  (2  documents) 
Financial  reports;  applications  for  permission  to  v 
submit  alternative  data: 

74049  Gulf  Caribbean  Marine  Lines 

Freight  forwarder  licenses: 

74049  Tony  Quintana  Freight  Forwarders 
74141  Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Applications,  etc.: 

‘74050  Carter  Lake  Investment  Co. 

74050  Chase  Bank  International 

Federal  Trade  Commission 

NOTICES 

74141  Meetings;  Sunshine  Act 

Food  and  Drug  Administration 

RULES 

Biological  products: 

73922  Licensing;  sale  of  products  under  development 

Food  additives:  'I 

73922  Boiler  water  additives 

PROPOSED  RULES 
Cosmetics: 

73960  Registration  and  Hling,  voluntary,  of  product 

establishments  and  industry  data;  reduction  of 
reporting  requirements 
Human  drugs; 

73955  Hair  grower  and  loss  prevention  products  (OTC); 
category  II  classiHcation 
Medical  devices: 

74158  Alpha-fetoprotein  test  fits 

Radiological  health: 

74374  Laser  product  performance  standard;  advance 

notice 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 

74060  Anthelmintics;  effectiveness  evaluation  guideline 

74053  Premix  AB-5-3N  (Buquinolate  and  roxarsone); 

approval  withdrawn 
Drug  labeling: 

74061  Prescription  drug  use;  patient  package  inserts; 

draft  guidelines;  inquiry;  clarification 

GRAS  or  prior-sanctioned  ingredients: 

74061  dl-alpha- tocopherol 

74056,  GRAS  or  prior-sanctioned  ingredients; 

74059  comprehensive  safety  review;  hearings  (2 
documents) 

Human  drugs: 

74053  Orphenadrine  citrate  tablets;  efficacy  study 

implementation 


'74054  Phentermine  tablets  and  capsules;  efficacy  study 
implementation 
Meetings: 

74062  Small  Business  participation;  information 

exchange  (3  documents) 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Child  nutrition  programs; 

74384  Summer  food  service  program;  reorganization 

and  revison 

Food  Safety  and  Quality  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection,  mandatory: 

73947  Accreditation  of  non-USDA  chemistry 

laboratories;  standards  and  procediu'es 

General  Accounting  Office 

NOTICES 

74051  Regulatory  reports  review;  proposals,  approvals, 
violations,  etc.  (NRG) 

« 

.  General  Services  Administration 

See  also  National  Archives  and  Records  Service. 
NOTICES 

74051  Privacy  Act;  systems  of  records 

Geological  Survey 

NOTICES 

74065  Phosphate  production  on  public  lands;  computation 
of  royalties;  advance  notice 

Health,  Education,  and  Welfare  Department 

See  Education  Department;  Health  and  Human 
Services  Department 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Care  Financing ' 

,  Administration;  National  Institutes  of  Health; 

Public  Health  Service. 

Health  Care  Financing  Administration 

RULES 

Medicare: 

73931  Hospital  insurance  program,  reconsideration  and 

appeals;  adoption  of  deleted  Social  Security 
Administration  regulations 

73930  ..  Hospital  intensive  care  units;  definition  and 
reimbursement  requirements;  correction 
PROPOSED  RULES 
Medicaid  and  Medicare: 

73978  Rural  health  clinics;  services  reimbursement 
payment  method;  extension  of  time 
Medicare: 

74174  Clinical  laboratories;  alpha-fetoprotein  testing 

requirements  and  quality  control  standards 
73978  Clinical  laboratories;  personnel  standards; 

withdrawal 
NOTICES 

Grants;  availability,  etc.: 

74456  Alcoholism  services;  research  and  demonstration 
grants 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

74033  Cases  filed 
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Decisions  and  orders  (2  documents) 

Remedial  orders; 

Objections  filed 

Housing  and  Urban  Development  Department 

See  Community  Planning  and  Development,  Office 
of  Assistant  Secretary;  Federal  Housing 
Commissioner — Office  of  Assistant  Secretary  for 
Housing. 

Interior  Department 

See  Geological  Survey;  Land  Management  Bureau; 
National  Park  Service;  Surface  Mining  Reclamation 
and  Enforcement  Office. 

Internal  Revenue  Service 
NOTICES 

Conduct  standards;  provisions  exempting  remote  or 
inconsequential  employee  financial  interests 

International  Development  Cooperation  Agency 

NOTICES 

Authority  delegations: 

Personnel  Authorities  et  al. 

International  Trade  Administration 
RULES 

Countervailing  duties: 

Chains  and  parts  thereof,  of  cast  iron,  iron  or 
steel  from  Italy;  revoked 


NOTICES 

Meetings: 

Juvenile  Justice  and  Delinquency  Prevention 
Coordinating  Council 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Mine 
Safety  and  Health  Administration;  Occupational 
Safety  and  Health  Administration;  Pension  and 
Welfare  Benefit  Programs  Office. 

NOTICES 

Adjustment  assistance: 

Abex  Corp.  et  al. 

Collins  &  Aikman  Corp. 

Commerce  Engineering  &  Pattern  Co.  et  al. 
Conklin  Forging  Co.,  Inc. 

Metal  Forge  Co. 

Uniroyal  Merchandising  Co. 

Organization,  functions,  and  authority  delegations: 

Civil  Rights  Office;  establishment 
Unemployment  compensation.  State  laws; 
certification  (2  documents] 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Energy  Transportation  Systems,  Inc.;  coal  slurry 
pipeline 

Wilderness  areas;  characteristics,  inventories,  etc.; 
Arizona 
Minnesota 
Nevada 


74093 


74118 

74116 

74120 

74116 

74117 
74117 

74115 

74115 


74074 


74066 

74074 

74071 


International  Trade  Commission 
NOTICES 

Meetings;  Sunshine  Act  (Editorial  note:  Four 
documents  appearing  at  page  73217  in  the  Federal 
Register  of  November  4, 1980,  were  incorrectly 
carried  in  the  table  of  contents  under  International 
Trade  Administration] 

Interstate  Commerce  Commission 
PROPOSED  RULES 
Motor  carriers: 

Lease  and  interchange  of  vehicles;  loading  and 
unloading 
NOTICES 
Motor  carriers: 

Finance  applications  (3  documents] 


Intercorporate  hauling  operations;  intent  to 
engage  in 

Permanent  authority  applications  (3  documents] 


Petitions  filed: 

Ohio  Valley  Shippers  Association;  use  of 
representatives  to  inform  non-member  shippers 
of  advantages  of  association  membership 
Railroad  operation,  acquisition,  construction,  etc.: 

Iowa  Falls  Western  Holding  Co.  et  al. 

Railroad  services  abandonment: 

Illinois  Central  Gulf  Railroad  Co. 

Justice  Department 

See  also  Drug  Enforcement  Administration. 


Management  and  Budget  Office 

NOTICES 

74416  Assistance  programs;  managing  generally 
~~  applicable  requirements;  proposed  circular  and 
request  for  comments 
Meetings:  ' 

74123  National  Agenda  for  the  Eighties,  President’s 
Commission  (2  documents] 

Mine  Safety  and  Health  Administration 
PROPOSED  RULES 

74444  Civil  penalties  for  violations 

NOTICES 

Petitions  for  mandatory  safety  standard 
modifications: 

74094  Double  “O"  Coal  Co. 

74094  Mary  Lee  Coal  Co.,  Inc. 

74094  Noratida  Mining,  Inc. 

74095  Pea  Ridge  Iron  Ore  Co. 

National  Aeronautics  and  Space  Administration 
NOTICES 

Meetings: 

74121  Advisory  Council 

National  Archives  and  Records  Service 

PROPOSED  RULES 

73977  Advisory  committees.  Federal:  management; 
extension  of  time 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 

74002  Optical  character  recognition  (OCR]  inks  (2 
documents] 
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National  Credit  Union  Administration 

NOTICES 

74141  Meetings;  Sunshine  Act 

National  Institutes  of  Health 

NOTICES 

Meetings:  n 

74062  Aging  Review  Committee 

74064  Arthritis,  Metabolism,  and  Digestive  Diseases 
National  Institute;  ScientiHc  Counselors  Board 

74063  Cancer  Institute,  National;  breast  cancer  task 
force  committee 

74064  Eye  Institute,  National;  Scientiflc  Counselors 
Board 

74063  Institutional  Biosafety  Committee  Chairpersons 

workshop 

74063  Large  Bowel  and  Pancreatic  Cancer  Review 

Committee 

74063  Microbiology  and  Infectious  Diseases  Advisory 

Committee 

National  Oceanic  and  Atmospheric 

Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

74178  Shrimp,  Gulf  of  Mexico 

NOTICES 

74003  Fishery  Conservation  and  Management  Act 
(FCMA)  Operations  Handbook;  availability 
Meetings: 

74003  North  Pacific  Fishery  Management  Council 

National  Park  Service 

NOTICES 

Meetings: 

74074  Crater  Lake  National  Park;  future  of  Crater  Lake 
Lodge,  options 

74075  Delta  Region  Preservation  Commission 

National  Science  Foundation 

NOTICES 

74122  Antarctic  Conservation  Act  of  1978;  permit 
applications,  etc. 

National  Telecommunications  and  Information 

Administration 

NOTICES 

Grants;  availability,  etc.; 

74004  Public  telecommunications  facilities  planning  and 
construction 

Neighborhood  Reinvestment  Corporation 

NOTICES 

74141  Meetings;  Sunshine  Act 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

74122  Alabama  Power  Co. 

74123  Commonwealth  Edison  Co.;  correction 
74123  Florida  Power  &  Light  Co. 

74141  Meetings;  Sunshine  Act 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  development,  enforcement,  etc.; 

74095  Alaska 


74104,  Oregon  (3  documents) 

74105 

Variance  applications: 

74096  Chrysler  Corp. 

Occupational  Safety  and  Health  Review 
Commission 

74141  Meetings;  Sunshine  Act 

Patent  and  Trademark  Office 

PROPOSED  RULES 
Patent  cases: 

73965  Practice  rules;  flle  wrapper  continuing 

applications  procedure 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  beneHt  plans: 

74106-  Inhibition  on  transactions;  exemption 

74113  proceedings,  applications,  hearings,  etc.  (5 

documents) 

Personnel  Management  Office 

NOTICES 

74124  Senior  Executive  Service  Performance  Review 
Board;  membership 

Postal  Service 

RULES 

Domestic  Mail  Manual: 

73925  Rate  changes,  bibliography,  and  index 
Procurement  of  property  and  services: 

73926  Postal  contracting  manual;  amendments 
NOTICES 

74124  Privacy  Act;  systems  of  records 

Public  Health  Service 

PROPOSED  RULES 
Clinical  laboratories: 

74174  Alpha-fetoprotein  testing  requirements  and 

quality  control  standards 
73978  Personnel  standards;  withdrawal 

NOTICES 

Organization,  functions  and  authority  delegations: 
74064  Administrator,  Health  Services  Administration; 

care  and  treatment  of  seamen  and  others 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc.; 

73996  Basin  Electric  Power  Cooperative;  meetings 
Loan  guarantees,  proposed: 

73997  North  Carolina  Electric  Membership  Corp. 

73997  Saluda  River  Electric  Cooperative,  Inc. 

Securities  and  Exchange  Commission 

RULES 

Investment  conq}anies: 

73915  Unlawful  activities  prevention  and  conduct 
standards 

73898  Mutual  funds;  bearing  of  distribution  expenses 
73906  Self-regulatory  organizations;  Tilings  of  proposed 
rule  changes,  etc. 

PROPOSED  RULES 

73954  Self-regulatory  organizations;  Hling  of  proposed 
rule  changes,  etc.;  withdrawal 
NOTICES 
Hearings,  etc.: 

74127  Arkansas  Power  &  Light  Co. 
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74126 

Arkansas  Power  &  Light  Co.  et  al. 

74128 

Columbia  Gas  System,  Inc.,  et  al. 

74048 

74130 

New  England  Power  Co. 

74131 

Real  Estate  Associates  Limited  III  et  al. 

74142 

Meetings;  Sunshine  Act 

Self-regulatory  organizations;  proposed  rule 

74062 

changes: 

74136 

American  Stock  Exchange,  Inc.  (2  documents! 

74137 

Chicago  Board  Options  Exchange,  Inc. 

73978 

74133 

Municipal  Securities  Rulemaking  Board 

Small  Business  Administration 

NOTICES 

Applications,  etc.: 

74062 

74138 

California  Partners 

74064 

74138 

Clinton  Capital  Corp. 

74138 

Columbia  Rctures  Capital  Corp. 

74064 

74138 

Milestone  Capital  Corp. 

74139 

Noro  Capital  Corp. 

74139 

North  American  Funding  Corp. 

Disaster  areas: 

74062 

74139 

Connecticut 

74063 

Surface  Mining  Reclamation  and  Enforcement 
Office 

74063 

RULES 

Performance  standards: 

73945 

Hard  rock  spoil;  disposal  requirements; 
interpretation;  withdrawn 

74063 

Treasury  Department 

See  also  Internal  Revenue  Service. 

PROPOSED  RULES 

73962 

Practice  before  Internal  Revenue  Service;  tax 
shelter  promotions;  extension  of  time 

74074 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Federal  Council  on  the  Aging,  Wash.,  D.C.,  12-1 
through  12-3-80 

Food  and  Drug  Administration — 

Small  business  exchange  meeting.  East  Orange, 

N.J.,  12-9-80,  Chicago,  Ill.,  12-10-80  and  Santa  Ana. 
Calif.,  12-17-80 

Health  Care  Financing  Administration — 

Medicare  and  Medicaid  Programs,  Nashville,  Tenn., 
11-7-80,  Denver,  Colo.,  11-14-80,  Pittsburgh,  Penn., 
11-25-80 

National  Institutes  of  Health — 

Aging  Review  Committee,  National  Institute  on 

Aging,  Bethesda,  Md.,  12-3  and  12-4-80 

Board  of  Scientific  Counselors,  National  Eye  , 

Institute,  Bethesda,  Md.,  12-1  and  12-2-80 

Board  of  Scientific  Counselors,  National  Institute  of 

Arthritis,  Metabolism,  and  Digestive  Diseases, 

Bethesda,  Md.,  11-20  through  11-22-80 

Breast  Cancer  Task  Force  Committee,  National 

Cancer  Institute,  Bethesda,  Md.,  12-9  and  12-10-80 

Large  Bowel  and  Pancreatic  Cancer  Review 

Committee,  National  Cancer  Institute,  Houston, 

Tex.,  12-4  and  12-5-80 

Microbiology  and  Infectious  Diseases  Advisory 
Committee,  National  Institute  of  Allergy  and 
Infectious  Diseases,  Bethesda,  Md.,  12-4-80 
Workshop  for  the  Institutional  Briosafety 
Committee  Chairpersons,  Wash.,  D.C.,  11-24  and 

11- 25-80 

INTERIOR  DEPARTMENT 

National  Park  Service — 

Crater  Lake  Lodge,  Klamath  Falls,  Oreg.,  12-9-80, 
Medford,  Oreg.,  12-10-80,  and  Salem,  Oreg., 

12- 11-80 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


JOINT  BOARD  FOR  THE  ENROLLMENT  OF  ACTUARIES 
74090  Actuarial  Examinations  Advisory  Committee, 
Wash.,  D.C..  12-2-80 


AGRICULTURE  DEPARTMENT 

Rural  Electrification  Administration — 

73996  Basin  Electric  Power  Cooperative,  environmental 
impact  statement,  Beulah,  N.  Dak.,  12-9  and 
12-10-80 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric 
Administration — 

74003  North  Pacific  Fishery  Management  Council’s  and 

Pacific  Fishery  Management  Council’s  Inter-Council 
Salmon  Coordinating  Subcommittees,  Portland, 
Oreg.,  11-24-80 

DEFENSE  DEPARTMENT 

Air  Force  Department — 

74016  USAF  Scientific  Advisory  Board,  Wright-Patterson 
Air  Force  Base.  Ohio,  11-24  and  11-25-80 


JUSTICE  DEPARTMENT 

74093  Juvenile  Justice  and  Delinquency  Prevention 
Coordinating  Council,  Wash.,  D.C.,  11-19-80 

MANAGEMENT  AND  BUDGET  OFFICE 
74123  President’s  Commission  for  a  National  Agenda  for 
the  Eighties,  Executive  Committee,  Wash.,  D.C., 
11-6-80 

74123  President’s  Commission  for  a  National  Agenda  for 
the  Eighties,  Panel  VIII,  Wash.,  D.C.,  11-7-80 

RESCHEDULED  MEETINGS 

INTERIOR  DEPARTMENT 

National  Park  Service — 

74075  Delta  Region  Preservation  Commission,  New 

Orleans,  La.,  rescheduled  from  11-12-80  only  to 
11-12  and  11-19-80 


ENVIRONMENTAL  PROTECTION  AGENCY 

Environmental  Health  Committee  of  the  Science 
Advisory  Board,  Wash.,  D.C.,  11-25-80 
Particulate  Matter  and  Sulfur  Oxides,  Research 
Triangle  Park.  N.C.,  11-18  and  11-19-80 


NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

NASA  Advisory  Council,  Pasadena,  Calif., 
rescheduled  from  11-10-80  only  to  11-10  and 
11-11-80 
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HEARINGS 

73999 

CIVIL  AERONAUTICS  BOARD 

Air  International  Fitness  Investigation,  11-17-80 

— 

73965 

COMMERCE  DEPARTMENT  PATENT 

Patent  and  Trademark  Olhce — 

File  Wrapper  Continuing  Application  Procedure, 

2-4-81 

74158 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Food  and  Drug  Administration — 

Alpha-Fetoprotein,  1-15-81 

CONSUMER  SUBJECT  USTING 

The  following  items  have  been  identined  by  the 
issuing  eigency  as  documents  of  particular 
consumer  interest.  This  listing  highlights  the  broad 
subject  area  of  consumer  interest  followed  by  the 
specific  subject  matter  of  the  document,  issuing 
agency,  and  document  category. 

HEALTH  SERVICES 

73978  Clinical  laboratories  personnel;  Public  Health 
Service;  Proposed  Rules. 


X 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

P^es  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  726 

[Amendment  15] 

Burley  Tobacco  Quota  Program; 
Correction 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
action:  Correction  of  flnai  rule. 

summary:  This  document  corrects  a 
previous  Federal  Register  document 
relating  to  the  hurley  tobacco  quota 
program  (FR  Doc.  80-31682]  appearing  at 
page  67296  in  the  issue  for  Friday, 
October  10, 1980. 

EFFECTIVE  DATE:  October  10, 1980. 

FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  R.  Burgess,  Program  Specialist, 
Agricultural  Stabilization  and 
Conservation  Service,  Washington,  D.C. 
20013,  (202)  447-7935, 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  80-31682  appearing  at  page  67296 
in  the  Federal  Register  of  Friday, 
October  10, 1980,  Amendment  15  in  the 
heading  of  the  document  was  shown 
incorrectly  as  “Amendment  14”.  This 
document  corrects  the  heading  to  read 
“Amendment  15”. 

Hnal  Rule 

The  heading  of  the  document 
appearing  at  page  67296  in  the  Federal 
Register  (FR  Doc.  80-31682)  of  Friday, 
October  10, 1980,  is  changed  to  read 
“Amendment  15”. 

Signed  at  Washington,  D.C.,  on  October  30, 
1980. 

BUI  Cherry, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

(FR  Doc.  80-34607  Filed  11-6-80;  8:45  am) 

MUMQ  COM  M10-06-M 


Agricultural  Marketing  Service 

7  CFR  Parts  906  and  944 

[Texas  Orange  and  Grapefruit  RegulaUon 
32;  Orange  Import  Regulation  11] 

Handling  Oranges  and  Grapefruit 
Grown  in  Lower  Rio  Grande  Valley  In 
Texas;  Fruits;  Import  Regulations; 
Grade  and  Size  Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

achon:  Final  rule. 

SUMMARY:  This  action  establishes 
minimum  grade  and  size  requirements 
for  Texas  oranges  and  grapefruit  and  for 
imported  oranges.  The  action  is 
necessary  to  assme  shipment  of  ample 
supplies  of  fruit  of  acceptable  grade  and 
size  in  the  interests  of  growers  and 
consumers. 

DATES:  Effective  November  10, 1980, 
through  November  8, 1981. 

FOR  FURTHER  INFORMATION  CONTACT 

Malvin  E.  McGaha,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250,  telephone  202-447-5975.  The  Final 
Impact  Statement  relative  to  this  final 
rule  is  available  upon  request  from  the 
above  named  individual. 

SUPPLEMENTARY  INFORMATON:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary's  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  “not  significant.” 
Notice  was  published  in  the  October  17, 
1980,  issue  of  the  Federal  Register  (45  FR 
68951]  that  the  Department  was 
considering  establishment  of  minimum 
grade  and  size  regulations,  to  be 
effective  under  the  marketing 
agreement,  as  amended,  and  Order  No. 
906,  as  amended  (7  CFR  Part  906].  This 
marketing  agreement  and  order  regulate 
the  handling  of  oranges  and  grapefruit 
grown  in  Texas,  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674]. 
A  conforming  regulation  for  imported 
oranges,  effective  under  §  8e  (7  U.S.C. 
608e-l]  of  this  act,  was  also  considered. 
The  notice  provided  that  all  written 
comments  be  submitted  by  November  3, 
1980.  None  were  received. 

The  minimum  grade  and  size 
requirements  for  Texas  oranges  and 


grapefruit  reflect  the  Department’s 
appraisal  of  the  need  for  regulating 
domestic  shipments  of  Texas  oranges 
and  grapefruit  during  the  specified 
period,  based  on  the  available  supply 
and  current  and  prospective  market 
demand  conditions.  The  minimum  grade 
and  size  requirements  for  imported 
oranges,  which  are  the  same  as  those  for 
Texas  oranges,  are  issued  under  §  8e  of 
the  act,  as  required.  Both  the  domestic 
and  import  requirements  are  the  same 
as  those  currently  in  efiect  through 
November  9, 1980,  under  §  906.362  Texas 
Orange  and  Grapefruit  Regulation  31, 
and  §  944.309  Orange  Import  Regulation 
10. 

The  regulations  with  respect  to  Texas 
oranges  and  grapefruit  are  based  upon 
recommendations  of  the  Texas  Valley 
Citrus  Committee  established  under  the 
marketing  order.  The  1980-81  season 
Texas  orange  crop  is  forecast  at 
5,600,000  boxes  (85  pounds  net  weight], 
39  percent  above  the  1979-80  crop:  while 
the  Texas  grapefiniit  crop  is  forecast  at 
9,000,000  boxes  (80  pounds  net  weight], 
14  percent  more  than  the  1979-80 
production.  In  Texas,  citrus  trees 
recovered  well  fi'om  the  summer’s  heat 
stress.  Irrigation  kept  adequate  moisture 
on  trees  to  insure  good  crops.  Hurricane 
Allen  brought  needed  rains  which 
reduced  irrigation  needs  but  caused 
some  fruit  droppage.  Fruit  is  sizing  well 
and  condition  is  good.  Harvest  of  early 
oranges  began  in  late  September. 

The  committee  estimates  that  about  50 
percent  of  the  Texas  orange  crop,  and  60 
percent  of  the  Texas  grapefruit  crop  will 
be  marketed  as  fresh  fruit.  In  addition  to 
the  regulated  domestic  market  (United 
States,  Canada,  and  Mexico],  Texas 
oranges  are  also  sold  in  the  fresh  export 
market,  the  processed  products  market, 
and  the  local  unregulated  market  within 
the  production  area.  Fresh  shipments  of 
Texas  oranges  and  grapefruit  meet 
considerable  competition  in  major 
markets  from  citrus  produced  in  other 
areas  of  the  country.  This  season,  about 
2  percent  of  the  nation’s  orange  supply 
and  about  13  percent  of  the  nation’s 
grapefruit  supply  is  expected  to  be 
produced  in  Texas. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
proposals  in  the  notice  and  other 
available  information,  it  is  found  that 
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the  domestic  requirements  are  in 
accordance  with  the  provisions  of  this 
marketing  agreement  and  order,  and 
that  the  domestic  and  import 
requirements  are  necessary  to  establish 
and  maintain  orderly  marketing 
conditions,  and  they  will  tend  to 
effectuate  the  declared  policy  of  the  act 
in  the  interests  of  growers  and 
consumers. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  these  regulations  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  in  that  (1)  notice  of 
proposed  rulemaking  concerning  these 
regulations,  with  an  effective  date  of 
November  10, 1980,  was  published  in  the 
Federal  Register,  and  no  objection  to  the 
regulations  or  such  effective  date  was 
received;  (2)  the  recommendation  for 
regulation  was  developed  at  a  public 
meeting  at  which  interested  persons 
were  afforded  an  opportunity  to  submit 
their  views;  (3)  the  regulations  will  not 
require  any  special  preparation  on  the 
part  of  the  persons  subject  to  these 
requirements  which  cannot  be 
completed  by  the  effective  time;  (4) 
shipment  of  the  1980-81  season  Texas 
orange  and  grapefruit  crops  have 
already  begun;  (5)  the  regulatory 
provisions  for  Texas  oranges  and 
grapefruit,  and  for  imported  oranges  are 
the  same  as  those  currently  in  effect  and 
those  proposed  in  the  notice;  (6)  the 
import  requirements  are  mandatory 
under  §  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  they  should  become 
effective  at  nearly  the  same  tipie  as  is 
reasonably  practicable  as  the  domestic 
requirements;  (7)  the  import  regulation 
imposes  the  same  grade  and  size 
requirements  on  imports  of  oranges  as 
are  being  made  applicable  to  shipments 
of  Texas  oranges;  and  (8)  three  days 
notice  thereof,  the  minimum  prescribed 
by  §  8e.  is  provided  with  respect  to  this 
import  regulation. 

Therefore,  new  §§  906.363  and  944.310 
are  added  to  read  as  follows:  (§§  906.363 
and  944.310  expire  November  8, 1981, 
and  will  not  be  published  in  the  annual 
Code  of  Federal  Regulations). 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

§  906.363  Texas  Orange  and  Grapefruit 
Regulation  32. 

(a)  During  the  period  November  10, 
1980,  through  November  8, 1981,  no 
handler  shall  handle  any  variety  of 
oranges  or  grapefruit  grown  in  the 
production  area  unless; 

(1)  Such  oranges  grade  U.S.  Fancy, 
U.S.  No.  1.  U.S.  No.  1  Bright.  U.S.  No.  1 


Bronze,  U.S.  Combination  (with  not  less 
than  60  percent,  by  count,  of  the  oranges 
in  any  lot  thereof  grading  at  least  U.S. 

No.  1),  or  U.S.  No.  2; 

(2)  Such  oranges  are  at  least  pack  size 
288,  as  such  size  is  specifled  in 

§  2851.691(c)  of  the  U.S.  Standards  for 
Grades  of  Oranges  (Texas  and  States 
other  than  Florida,  California,  and 
Arizona),  except  that  the  minimum 
diameter  limit  for  pack  size  288  oranges 
in  any  lot  shall  be  2^16  inches; 

(3)  Such  grapefruit  grade  U.S.  Fancy, 
U.S.  No.  1,  U.S.  No.  1  Bright.  U.S.  No.  1 
Bronze,  or  U.S.  No.  2; 

(4)  Such  grapefruit  are  at  least  pack 
size  96,  as  such  size  is  specified  in 

§  2851.630(c)  of  the  U.S.  Standards  for 
Grades  of  Grapefruit  (Texas  and  States 
other  then  Florida,  California,  and 
Arizona),  except  that  the  minimum 
diameter  limit  for  pack  size  96  grapefruit 
in  any  lot  shall  be  3”/i6  inches:  Provided, 
That  any  handler  may  handle  grapefruit 
smaller  than  pack  size  96,  provided  such 
grapefruit  grade  at  least  U.S.  No.  1  and 
they  are  at  least  pack  size  112,  as  such 
size  is  specified  in  the  aforesaid  U.S. 
Standards  for  Grapefruit,  except  that  the 
minimum  diameter  limit  for  pack  size 
112  grapefruit  in  any  lot  shall  be  3^i6 
inches; 

(5)  An  appropriate  inspection 
certiHcate  has  been  issued  for  such  fruit 
within  48  hours  prior  to  the  time  of 
shipment;  and 

(6)  The  fruit  meets  all  the  applicable 
container  and  pack  requirements 
effective  under  this  marketing  order. 

(b)  Terms  used  in  this  section  shall 
mean  the  same  as  in  the  marketing 
order,  and  terms  relating  to  grade  and 
diameter  shall  mean  the  same  as  in  the 
U.S.  Standards  for  Grades  of  Oranges 
(Texas  and  States  other  than  Florida, 
California,  and  Arizona)  (7  CFR 
2851.680-2851.714)  or  in  the  U.S. 
Standards  for  Grades  of  Grapefruit 
(Texas  and  States  other  than  Florida, 
California,  and  Arizona)  (7  CFR 
2851.620-2851.653). 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

§  944.310  Orange  Import  Regulation  1 1. 

(a)  Applicability  to  imports.  Pursuant 
to  §  8e  of  the  act  and  Part  944 — Fruits; 
Import  Regulations,  the  importation  into 
the  United  States  of  any  oranges  is 
prohibited  during  the  period  November 
10, 1980,  through  November  8, 1981, 
unless  such  oranges  meet  the  minimum 
grade  and  size  requirements  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  §  906.363 
Texas  Orange  and  Grapefruit  Regulation 
32. 

(b)  It  is  hereby  determined  that 
oranges  imported  into  the  United  States 


are  in  most  direct  competition  with 
oranges  grown  in  the  Lower  Rio  Grande 
Valley  in  Texas,  and  that  the  grade  and 
size  requirements  specified  in  this 
section  are  the  same  as  those  being 
made  effective  for  Texas  oranges  in 
§  906.363. 

(c)  The  Federal  or  Federal-State 
Inspection  Service,  Fruit  and  Vegetable 
Quality  Division,  Food  Safety  and 
Quality  Service,  United  States 
Department  of  Agriculture,  is  designated 
as  the  governmental  inspection  service 

*  for  certif}dng  the  grade,  size,  quality, 
and  maturity  of  oranges  that  are 
imported  into  the  United  States. 
Inspection  by  the  Federal  or  Federal- 
State  Inspection  Service  with  evidence 
thereof  in  the  form  of  an  official 
inspection  certiHcate,  issued  by  the 
respective  Service,  applicable  to  the 
particular  shipment  of  oranges,  is 
required  on  all  imports.  The  inspection 
and  certiHcation  services  will  be 
available  upon  application  in 
accordance  with  the  rules  and 
regulations  governing  inspection  and 
certiflcation  of  fresh  fruits,  vegetables, 
and  other  products  (7  CFR  Part  2851) 
and  in  accordance  with  the  Procedure 
for  Requesting  Inspection  and 
Designating  the  Agencies  to  Perform 
Required  Inspection  and  Certification  (7 
CFR  Part  944). 

(d)  The  term  “importation”  means 
release  from  custody  of  the  United 
States  Customs  Service. 

(e)  Minimum  quantity  exemption:  Any 
person  may  import  up  to  ten  Vio  bushel 
cartons,  or  equivalent  quantity,  of 
oranges  exempt  from  the  requirements 
specified  in  this  section,  except  for 
oranges  which  have  been  inspected  and 
found  not  to  meet  such  requirements. 

(f)  No  provisions  of  this  section  shall 
supersede  the  restrictions  or 
prohibitions  on  oranges  under  the  Plant 
Quarantine  Act  of  1912. 

(g)  Nothing  contained  in  this  section 
shall  be  deemed  to  preclude  any 
importer  from  reconditioning,  prior  to 
importation,  any  shipment  of  oranges  for 
the  purpose  of  making  it  eligible  for 
importation.  Any  lot  of  oranges  or 
portion  thereof  which  subsequently  fails 
to  meet  the  grade  or  size  requirements 
specified  herein  may  not  be  imported. 
Disposal  of  such  fruit  at  the  port  of  entry 
shall  be  certified  by  the  Federal  or 
Federal-State  Inspection  Service.  Costs 
of  certifying  the  disposal  of  rejected 
oranges  shall  be  borne  by  the  importer. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 
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Dated:  November  5, 1980,  to  become 
effective  November  10, 1980. 

D.  S.  Kiuyloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

IFR  Doc.  80-34864  Filed  ll-S-80;  105  pm] 

WUJNO  CODE  3410-02-M 

7CFRPart910 

(Lemon  Reg.  278] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  MarHeting  Service, 
USDA. 

action:  Final  rule. 

- 14 - 

summary:  This  regulation  lestablishes 
the  quantity  of  fresh  Califimia-Arizona 
lemons  that  may  be  shipped  to  market 
during  the  period  November  9-15, 1980. 
Such  action  is  needed  to  provide  for 
orderly  marketing  of  freshjlemons  for 
this  period  due  to  the  marketing 
situation  confronting  the  iSmon  industry. 
EFFECTIVE  DATE:  Novemb^  9, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Malvin  E.  McGaha,  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  regulation  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  910,  as  amended  (7  CFR  Part 
910),  regulating  the  handling  of  lemons 
grown  in  California  and  Arizona.  The 
agreement  and  order  are  effective  imder 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  The  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee,  and  upon  other  information. 
It  is  hereby  found  that  this  action  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

This  action  is  consistent  with  the 
marketing  policy  for  1980-81  which  was 
designated  significant  under  the 
procedures  of  Executive  Order  12044. 
The  marketing  policy  was  recommended 
by  the  committee  following  discussion 
at  a  public  meeting  on  July  8, 1980.  A 
final  impact  analysis  on  the  marketing 
policy  is  available  from  Malvin  E. 
McGaha,  Chief,  Fruit  Branch,  F&V, 

AMS,  USDA,  Washington,  D.C.  20250, 
telephone  202-447-5975. 

The  committee  met  again  publicly  on 
November  4, 1980,  at  Los  Angeles, 
.California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
lemons  deemed  advisable  to  be  handled 
during  the  specified  week.  The 
committee  reports  the  demand  for 
lemons  is  easier. 


It  is  fiuiher  found  that  there  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  regulation  is  based  and  when 
the  action  must  be  taken  to  warrant  a  60 
day  comment  period  as  recommended  in 
E.0. 12044,  and  that  it  is  impracticable 
and  contrary  to  the  public  interest  to 
give  preliminary  notice,  engage  in  public 
rulemaking,  and  postpone  fte  effective 
date  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553).  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

Seption  910.578  is  added  as  follows: 

§  910.578  Lemon  regulation  278. 

(a)  The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  9, 
1980,  through  November  15, 1980,  is 
established  at  215,000  cartons. 

(b)  As  used  in  this  section,  “handled" 
and  “carton(3)”  mean  the  same  as 
defined  in  the  marketing  order. 

(Secs.  1-19, 48  Stat.  31,  as  amended;  7  U.S.C. 
601-874) 

Dated:  November  5, 1980. 

D.  S.  KuryloskL 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

(FR  Doc.  80-35055  FUed  11-0-80;  8:45  am] 

BIUJNQ  CODE  3410-02-M 

7  CFR  Part  971 

Lettuce  Grown  in  Lower  Rio  Grande 
Valley  in  South  Texas;  Expenses  and 
Rate  of  Assessment 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  This  regulation  authorized 
expenses  for  the  functioning  of  the 
South  Texas  Lettuce  Committee.  It  will 
enable  the  committee  to  collect 
assessments  from  first  handlers  of 
lettuce  grown  in  the  Lower  Rio  Grande 
Valley  in  South  Texas  and  to  use  the 
resulting  funds  for  its  expenses. 
effective  date:  During  fiscal  period 
ending  July  31, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Porter,  Chief,  Vegetable 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250  (202)  447-2615. 
The  Impact  Analysis  relating  to  this 
final  rule  is  available  upon  request  fi:t)m 
Mr.  Porter. 

SUPPLEMENTARY  INFORMATION:  Findings. 
This  final  action  has  been  reviewed 


under  USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  “not  significant.” 

Pursuant  to  Marketing  Order  No.  971 
(7  CFR  Part  971),  regulating  the  handling 
of  lettuce  grown  in  Cameron,  Hidalgo, 
Starr  and  Willacy  Counties  in  Texas, 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  upon 
the  basis  of  the  recommendations  and 
information  submitted  by  the  committee, 
established  under  the  marketing  order, 
and  upon  other  information,  it  is  found 
that  the  expenses  and  rate  of 
assessment,  as  hereinafter  provided, 
will  tend  to  effectuate  the  declared 
policy  of  the  act. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  provide  60  days  for  interested 
persons  to  file  comments,  engage  in 
public  rulemaking  procedure,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  until  30  days  after 
publication  (5  U.S.C.  553),  as  the  order 
requires  that  the'rate  of  assessment  for 
a  particular  fiscal  period  shall  apply  to 
all  assessable  lettuce  handled  firom  the 
beginning  of  such  period.  Handlers  and 
other  interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  expenses  and  assessment 
rate  at  an  open  meeting  of  the 
committee  on  October  21, 1980,  at 
McAllen.  No  objections  were  offered.  To 
effectuate  the  declared  purposes  of  the 
act,  it  is  necessary  to  make  these 
provisions  effective  as  specified. 

Section  971.219  (44  FR  66178, 
November  19, 1979)  is  hereby  deleted 
and  a  new  §  971.220  is  added  as  follows: 

§971.219  [Deleted] 

§  971.220  Expenses  and  rate  of 
assessment 

(a)  The  reasonable  expenses  that  are 
likely  to  be  incurred  during  the  fiscal 
period  ending  July  31, 1981,  by  the  South 
Texas  Lettuce  Committee  for  its 
maintenance  and  functioning  and  for 
such  purposes  as  the  Secretary 
determines  to  be  appropriate  amount  to 
$40,875. 

(b)  The  rate  of  assessment  to  be  paid 
by  each  handler  in  accordance  with  this 
part  shall  be  three  cents  ($0.03)  per 
carton  of  assessable  lettuce  handled  by 
him  as  the  first  handler  during  the  fiscal 
period. 

(c)  Unexpended  income  in  excess  of 
expenses  for  the  fiscal  period  may  be 
carried  over  as  a  reserve  to  the  extent 
authorized  in  §  971.43(a)(2). 

(d)  Terms  used  in  this  section  have 
the  same  meaning  as  when  used  in  the 
marketing  agreement  and  this  part. 
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(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674). 

Dated:  November  4, 1980. 

D.  S.  Kuryloski, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FR  Doc.  80-34898  Filed  ll-S-80'.  8:45  amj 
BILUNO  CODE  3410-02-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239, 270,  274 

[Release  Nos.  33-6254,  IC-11414,  File  No. 
S7-743] 

Bearing  of  Distribution  Expenses  by 
Mutual  Funds 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  is  adopting 
a  rule  to  permit  open-end  management 
investment  companies  to  bear  expenses 
associated  with  the  distribution  of  their 
shares,  if  such  companies  comply  with 
certain  conditions  and  procedures.  The 
rule  requires  that  any  decision  by  an 
open-end  management  investment 
company  to  use  its  assets  to  Hnance 
distribution  be  approved  by  its 
shareholders  and  directors,  including  its 
disinterested  directors.  The  rule  also 
contains  provisions  intended  to  ensure 
that  the  disinterested  directors  are  not 
dominated  nor  unduly  influenced  by 
management  and  that  the  directors  are 
fully  informed  and  exercise  reasonable 
business  judgment.  The  procedures  in 
the  rule  by  which  shareholders  and 
directors  would  approve  a  plan  to  use 
assets  for  distribution  are  generally 
similar  to  those  prescribed  by  statute  for 
approval  of  investment  advisory 
contracts.  The  procedural  requirements 
are  somewhat  less  stringent  than  they 
were  in  the  rule  as  proposed. 

The  Commission  also  is  adopting  a 
rule  to  exempt  from  the  requirement  of 
prior  Commission  approval,  to  the 
extent  necessary,  certain  agreements 
between  open-end  management 
investment  companies  and  their 
affiliated  persons  whereby  investment 
company  assets  are  used  for 
distribution,  if  such  agreements  are 
entered  into  in  compliance  with  the  rule 
permitting  such  companies  to  bear  their 
distribution  expenses. 

The  Commission  is  adopting  certain 
disclosure  and  reporting  requirements 
relating  to  the  use  of  assets  for 
distribution,  including  a  revision  of  the 
registration  and  reporting  form  for  open- 
end  management  investment  companies. 


The  Commission  is  taking  these 
actions  because  it  believes  that 
directors  and  shareholders  of  open-end 
management  investment  companies 
shold  be  able  to  make  business 
judgments  to  use  fund  assets  for 
distribution  in  appropriate  cases  but 
that,  in  view  of  the  investment  adviser’s 
conflict  of  interest  with  respect  to  any 
recommendation  to  bear  distribution 
expenses  and  because  of  uncertainties 
about  whether  such  companies  are 
likely  to  benefit  from  such  expenditures, 
any  such  exercise  of  business  judgment 
should  be  subject  to  conditions  designed 
to  ensure  that  it  is  made  by  persons  who 
are  free  of  undue  management  influence 
and  have  carefully  considered  all 
relevant  factors. 

EFFECTIVE  DATE:  October  28, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Grant,  Special  Counsel  to 
the  Director,  (202)  272-2041,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  adopting  rule  12b- 
1  (17  CFR  270.12b-l)  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.)  (‘(‘Act”)  to  permit 
open-end  management  investment 
companies  (‘‘mutual  funds”  or  “funds”) 
to  bear  expenses  associated  with  the 
distribution  of  their  shares.  Among  the 
significant  provisions  of  the  rule  are  the 
following: 

— Selection  and  nomination  of 
directors  who  are  not  interested  persons 
of  the  fund  must  be  committed  to  the 
discretion  of  such  disinterested 
directors; 

— A  fund  which  decides  to  bear 
distribution  expenses  must  formulate  a 
written  plan  describing  all  material 
aspects  of  the  proposed  financing  of 
distribution,  and  all  agreements  relating 
to  implementation  of  the  plan  must  be  in 
writing;  such  plan  and  agreements  must 
contain  certain  provisions  similar  to 
those  required  by  the  Act  for  investment 
advisory  contracts; 

—The  plan  must  be  approved  initially: 
(1)  By  a  vote  of  at  least  a  majority  of  the 
fund’s  outstanding  voting  securities;  (2) 
by  its  board  of  directors  as  a  whole;  and 
(3)  separately  by  its  directors  who  are 
not  interested  persons  of  the  fund  and 
have  no  direct  or  indirect  financial 
interest  in  the  operation  of  the  plan  or 
any  agreement  related  to  the  plan; 

— In  considering  a  plan  to  finance 
distribution,  the  directors  must  give 
appropriate  weight  to  all  pertinent 
factors;  and 

— The  directors  must  decide,  in  the 
exercise  of  their  reasonable  business 
judgment  and  in  light  of  their  fiduciary 


duties  under  state  law  and  under  the 
Act,  that  there  is  a  reasonable  likelihood 
that  a  plan  will  benefit  the  fund  and  its 
shareholders. 

The  Conunission  also  is  adopting  rule 
17d-3  (17  CFR  270.17d-3)  under  the  Act 
to  provide  an  exemption  from  section 
17(d)  (18  U.S.C.  80a-17(d))  of  the  Act 
and  rule  17d-l  (17  CFR  270.17d-l) 
thereunder,  to  the  extent  necessary,  for 
agreements  between  a  mutual  fimd  and 
its  affiliated  persons  whereby  payments 
are  made  by  the  fund  with  respect  to 
distribution,  if  such  agreements  are 
entered  into  in  compliance  with  rule 
12b-l.  'The  Commission  also  is  adopting 
certain  disclosure  and  reporting 
requirements  relating  to  use  of  assets  for 
distribution,  so  that  funds  which  bear 
distribution  expenses  in  accordance 
with  rule  12b-l  will  disclose  that  fact  to 
shareholders  and  prospective  investors, 
as  well  as  report  it  in  registration 
statements  filed  with  the  Commission. 

Background 

In  November,  1976,  the  Commission 
held  public  hearings  on  the  use  of  fund 
assets  for  distribution.*  After  analyzing 
the  comments  and  written  submissions 
made  at  the  hearingscthe  Commission 
reiterated  its  traditional  view  that  it  is 
generally  improper  under  the  Act  for 
mutual  funds  to  bear  direct  or  indirect 
expenses  related  to  the  distribution  of 
their  shares. ‘However,  the  Commission 
has  been  reviewing  the  issue  in  light  of 
public  interest  in  and  comment  on  the 
legal  and  policy  implications  of  use  of 
fund  assets  for  distribution.  In  May, 

1978,  the  Commission  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  concerning  conditions  under 
which  mutual  funds  might  be  permitted 
to  bear  distribution  expenses. ‘Release 
No.  10252  stated  the  Commission’s  belief 
that  it  would  be  useful  to  explore  further 
whether  permitting  mutual  funds  to 
finance  distribution  could,  under  some 
circumstances,  benefit  investors.  It  also 
solicited  public  comment  on  a  variety  of 
proposed  conditions  upon  such  use  of 
assets  designed  to  safeguard  the 
interests  of  investors. 

The  Commission  reevaluated  the  issue 
of  fimds  bearing  distribution  expenses 
in  view  of  the  comments  received  in 


'  The  hearings  were  announced  in  Investment 
Company  Act  Release  No.  9470  (Oct.  4. 1976)  (41  FR 
44770,  Oct.  12, 1976)  (“Release  No.  9470”).  Copies  of 
the  hearing  transcripts  and  written  submissions 
made  in  connection  with  the  hearings  are  filed  in 
File  No.  4-186. 

’Investment  Company  Act  Release  No.  9915  (Aug. 
31. 1977)  (42  FR  44810,  Sept.  7, 1977). 

’  Investment  Company  Act  Release  No.  10252 
(May  23. 1978)  (43  FR  23589.  May  31. 1978)  (“Release 
No.  10252"). 
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response  to  Release  No.  10252*  and  in 
view  of  the  philosophy  and  objectives  of 
the  Investment  Company  Act  Study 
being  conducted  by  the  Division  of 
Investment  Management.  The 
Commission  concluded  that  there  were 
a  number  of  difficulties  with  some  of  the 
conditions  proposed  in  Release  No. 

10252.  Accordingly,  in  September,  1979, 
the  Commission  proposed  for  public 
comment  rule  12b-l  under  the  Act.* 
Generally,  the  proposed  rule  would 
make  it  imlaw^l  for  a  mutual  fund  to 
finance  distribution  directly  or  indirectly 
except  in  compliance  with  the  rule's 
substantive  provisions.  It  would 
prescribe  procedural  requirements 
which  are  similar  to  those  established 
by  the  Act  for  approval  of  investment 
advisory  contracts,  although  the 
requirements  of  the  proposed  rule  were 
more  stringent.  The  substantive 
provisions  of  the  proposed  rule  would 
place  a  great  deal  of  responsibility  on 
fund  directors,  especially  the 
disinterested  directors,  llie  provisions 
were  intended  to  insure  that:  (1)  The 
disinterested  directors  would  be  free  of 
domination  or  undue  influence  by 
management;  (2)  the  directors  would  be 
fully  informed  and  consider  all  relevant 
factors;  and  (3)  the  directors  would 
exercise  reasonable  business  judgment 
and  would  act  in  a  manner  consistent 
with  their  fiduciary  duties. 

Summary  of  Comments  on  Release  No. 
10882 

Thirty-two  comments  were  received 
on  Release  No.  10862.*  Twenty-two 
commentators,  associated  primarily 
with  the  mutual  fund  industry,  submitted 
statements  favoring  the  use  of  fund 
assets  for  distribution.^  Six 


'The  comments  are  summarized  in  Investment 
Company  Act  Release  No.  10662  (Sept.  7. 1979)  (44 
FR  54014,  Sept.  17, 1979)  (“Release  No.  10662”). 

'Release  No.  10662.  Certain  disclosure  and 
reporting  requirements  relating  to  the  use  of  fund 
assets  for  distribution  were  also  proposed  in 
Release  No.  10662.  In  addition,  the  release 
contained  proposed  rule  17d-3  under  the  Act. 

'Copies  of  the  comments  are  Sled  in  File  No.  S7- 
743.  Two  comments  were  filed  too  late  to  be 
included  in  this  summary.  However,  neither 
contained  comments  that  had  not  already  been 
made  by  the  other  commentators  on  the  proposed 
rule.  ^ 

'American  Bar  Association  ("ABA”),  Capital 
Research  and  Management  Company  (“Capital 
Research”),  The  Fidelity  Group  of  Mutual  Funds 
(“Fidelity  Group"),  Fidelity  Management  and 
Research  Company  (“Fidelity  Management”),  Neil 
Flanagin,  Gardner,  Carton  &  Douglas  (“Ganlner”), 
Investment  Company  Institute  (“ICI”),  Investors 
DiversiRed  Services,  Inc.  (“IDS”),  Investors  Group 
of  Companies  (“Investors  Group"),  Alice  P.  Jones 
(“Jones"),  Jones  &  Babson,  Inc.  (“Babson”),  Lord 
Abbett  &  Co.  (“Lord  Abbett”),  Massachusetts 
Financial  Services  Company  (“Mass.  Financial”), 
John  G.  McDonald  (“McDonald”),  John  R.  Metcalf, 
National  Association  of  Securities  Dealers,  Ina, 
Paine  Webber  Cashfund,  Inc.  (“Paine  Webber"), 


commentators  argued  against  such  use 
of  fund  assets,*  and  one  commentator 
refirained  from  taking  any  position  on 
the  propriety  of  a  fund  using  its  assets 
for  distribution,*  In  general,  most 
commentators  objected  to  at  least  some 
of  the  provisions  of  proposed  rules  12b- 
1  and  17d-3.  Several  commentators  also 
questioned  some  general  statements 
made  by  the  Commission  in  Release  No. 
10862. 

Several  commentators  challenged  the 
fundamental  premises  underlying  the 
proposed  rule.  A  common  statement 
made  by  those  in  favor  of  using  fund 
assets  for  distribution  was  that  no 
Commission  rule  was  necessary  to 
enable  funds  to  finance  distribution.** 
Instead,  these  commentators  thought 
that  directors  could  already  authorize  a 
fund  to  bear  distribution  expenses. 
Several  commentators  thou^t  that  the 
proposed  rule  would  create  uncertainty 
about  purportedly  well-established  and 
current  industry  practice  whereby  the 
level  of  advisory  fees  reflects 
distribution  expenses  of  the  advisers.** 

Three  of  the  commentators  who 
opposed  the  use  of  fund  assets  for 
distribution  concluded  that  withdrawal 
of  the  proposed  rule  and  a  reaffirmation 
of  the  Commission's  traditional  position 
was  warranted  because  of  the 
assertedly  irreconcilable  conflicts  of 
interest  of  fund  advisers  and  because 
the  shareholder  benefit  would  not  be  as 
discernible  as  that  of  advisers,  since 
advisers  clearly  benefit  from  increased 
sales  of  fund  shares.** Dreyfus  and 
Federated,  which  also  opposed  using 
fund  assets  for  distribution,  thought  that 
the  proposed  rule  would  destroy  the 
entrepreneurial  incentives  provided  by 
the  Act.  Dreyfus  concluded  that  the 
additional  responsibilities  placed  on  the 
disinterested  directors  would  improperly 
transform  their  role  from  one  of 
supervision  to  one  of  management. 
Dreyfus  questioned  the  ability  of  the 
disinterested  directors  to  assume  the 
management  functions  described  in 
Release  No.  10862.  The  board  of 


Pilgrim  Management  Corporation  (“Pilgrim"), 
Charlea  D.  Root,  Jr.  (“Root"),  Scudder,  Stevens  & 
Clark  (“Scudder").  Tlie  Vanguard  Group  of 
Investment  Companies  (“Vanguard"),  and  Waddell 
&  Reed,  Inc.  (“Waddell"). 

'American  Bankers  Association  (“American 
Bankers”),  The  Dreyfus  Corporation  (“Dreyfus"), 
The  Drey^s  Third  Century  Fund,  Inc.  (“Dreyfus 
Fund”).  Federated  Investors,  Inc.  (“Federated"). 
State  of  California,  Department  of  Corporations 
(“Calif.  Department  of  Corporations"),  and  Harold 
N.  Warsawer  (“Warsawer”). 

'The  Association  of  the  Bar  of  the  City  of  New 
York  (“NYC  Bar"). 

"Capital  Research,  Fidelity  Group,  ICI. 
McDonald,  and  Waddell. 

'■  ICI,  NYC  Bar.  Paine  Webber,  and  Waddell. 

"American  Bankers,  Calif.  Department  of 
Corporations,  and  Warsawer. 


directors  of  a  fund  advised  by  Dreyfus 
and  a  disinterested  director  **  fixim  that 
fund  made  similar  comments 
individually. 

Several  commentators  criticized  the 
Commission's  reliance  on  section  12(b) 
for  rulemaking  authority  with  respect  to 
distribution  and  argued  that  Congress 
intended  section  12(b}  (15  U.S.C.  80a- 
12(b))  to  authorize  the  Commission  to 
adopt  rules  only  where  a  fund 
distributed  its  own  shares  without  an 
external  underwriter.**  Instead,  several 
submitted  that  any  distribution  riile  with 
respect  to  funds  which  have  principal 
imderwriters  should  be  promulgated 
only  under  section  15  of  the  Act.  ** 

^me  commentators,  who  argued  in 
favor  of  permitting  mutual  funds  to  bear 
distribution  expenses,  urged  the 
Commssion  to  adopt  the  standard  for 
decision-making  by  fund  disinterested 
directors  established  by  Tannenbaum  v. 
Zeller.  552  F.2d  402  (2d  Cir.),  cert, 
denied,  434  U.S.  934  (1977),  as  the  only 
legal  requirement  in  the  distribution 
area.** In  Tannenbaum,  the  Court  of 
Appeals  for  the  Second  Circuit  held  that 
the  disinterested  directors  of  a  fund  did 
not  breach  their  fiduciary  duty  to  the 
fund  in  deciding  to  forgo  recapture  of 
brokerage  commissions  because:  The 
directors  were  truly  independent  of  the 
adviser;  they  were  fully  informed  of  all 
the  available  alternatives;  and  they  had 
made  a  “reasonable  business  judgment” 
after  thorough  review  of  all  relevant 
factors.  Others  would  place 
responsibility  with  the  entire  board  of 
directors  and/or  shareholders.** The 
ABA  lurged  that  any  rule  adopted  should 
apply  only  to  those  funds  which 
knowingly  elect  to  use  fund  assets  for 
distribution  purposes. 

Two  commentators  suggested 
conditions  governing  use  of  fund  assets 
for  distribution  that  were,  in  some 
respects,  similar  to  the  proposed  rule. 
Scudder  would  be  sympathetic  to  a 
permissive  rule  if  the  independent 
directors  of  a  fund  concluded,  acting  in 
good  faith,  that  a  fund  would  benefit 
fiom  sales  expenditures  by  the  fund,  and 
if  there  was  adequate  disclosure  to  and 
consent  by  the  shareholders.  A 
disinterested  director  of  Vanguard 


"  Jones. 

"Gardner,  ICI,  Mass.  Financial,  Paine  Webber, 
and  Waddell. 

"ABA,  ICI,  Mass.  Financial,  and  Waddell. 

"Gardner,  ICI.  IDS,  and  Lord  Abbett. 

"Federated,  Mass.  Financial,  and  McDonald 
(director  approval),  and  Babson  (director  and 
shareholder  approval).  In  the  context  of  responding 
specifically  to  Ae  voting  provisions  of  the  proposed 
rule,  several  commentators,  including  some  who 
preferred  the  Tannenbaum  standard,  supported  the 
general  concept  of  shareholder  and  director 
approval.  Others  opposed  the  requirements  for 
shareholder  approval.  See  pp.  13-14  infra. 
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thought  that  shareholder  interests  would 
be  protected  by  independent  directors 
exercising  reasonable  business 
judgments  on  distribution  arrangements 
where:  (1)  The  independent  directors 
have  no  connection  to  or  conflicts  of 
interest  with  investment  advisers, 
distributors,  or  any  other  organizations 
rendering  services  to  the  fund;  (2)  the 
independent  directors  are  fully  informed 
and  represent  a  diversity  of  talent;  (3) 
actual  distribution  expenses,  whether 
paid  directly  or  indirectly,  are  disclosed 
to  shareholders;  and  (4)  the  independent 
directors  review  annually  the  long-term 
cost  effectiveness  and  benefits  to 
shareholders  of  any  distribution 
expenses. 

Commentators  expressed  some 
support  for  the  statement  in  Release  No. 
10862  that  there  would  be  an  indirect 
use  of'fund  assets  for  distribution  if  the 
advisory  fee  was  inflated  to  provide  the 
adviser  with  funds  for  that  purpose  ** 
and  agreement  with  the  position  that 
any  rule  on  distribution  should 
encompass  both  direct  and  indirect 
distribution  expenses. In  general, 
however,  the  commentors  either 
criticized  or  were  confused  by  the 
statement  that  distribution  expenses 
include  direct  and  indirect  expenses 
primarily  intended  to  result  in  the  sale 
of  shares  of  a  fund.  The  ABA  thought 
that  directors  should  consider  whether 
there  is  any  indirect  use  of  fund  assets 
only  if  the  directors  previously  made  an 
express  determination  that  a  portion  of 
the  advisory  fee  would  be  used  by  the 
adviser  to  pay  distribution  expenses. 
Two  commentators  thought  that,  to 
the  extent  approval  of  an  underwriting 
contract  which  diverted  a  portion  of 
investors'  payments  from  the  fund  to  the 
underwriter  is  deemed  to  be  an  indirect 
distribution  expense,  a  fund  and  its 
directors  could  comply  with  section 
15(b)  of  the  Act  (15  U.S.C.  80a-15(b)) 
and  still  violate  the  proposed  rule. 
Others  **  were  uncertain  whether  the 
indirect  bearing  of  distribution  expenses 
was  intended  to  be  subject  to  the 
proposed  rule.  Two  commentators  “ 
urged  that  the  concept  of  “indirect 
expenses”  be  deleted  from  the  proposed 
rule. 

Many  commentators  misconstrued  the 
discussion  in  Release  No.  10862  of  the 
Commission’s  longstanding  position  that 
an  adviser  may  use  its  “legitimate”  or 
“not  excessive”  profits  to  Hnance 
distribution.  In  the  opinion  of  several, 
such  statements  represented  an 

'•Lord  Abbett. 

'•Vanguard. 

••Fidelity  Management  and  Paine  Webber. 

•'  Pilgrim  and  Vanguard. 

••  Babson  and  Pilgrim. 


improper  and  unwarranted  expansion  of 
the  nduciary  duty  standard  embodied  in 
section  36(b)  of  the  Act  (15  U.S.C.  80a- 
35(b)).”  A  few  commentators  concluded 
that  the  proposed  rule  would  establish  a 
level  of  proHt  standard  that  was 
rejected  by  Congress  in  1970,  when 
Congress  considered  profit  standards  for 
investment  advisory  agreements  but 
instead  created  the  fiduciary  duty 
standard  under  section  36  (15  U.S.C. 
80a-35).”The  ABA  and  the  ICI  thought 
that  every  externally  managed  fund 
would  be  forced  to  adopt  the  procedures 
within  the  proposed  rule  rather  than  risk 
a  later  determination  that  the  adviser’s 
profits  were  not  legitimate  and  that  the 
failure  to  adopt  a  plan  resulted  in  a 
violation  of  the  rule.  Fidelity 
Management,  on  the  other  hand,  thought 
that  the  rule  would  discourage  an 
adviser  from  using  any  of  its  profits  for  ^ 
distribution  for  fear  of  second  guessing 
by  the  Commission. 

Many  of  the  specific  conditions 
suggested  by  the  Commission  drew 
extensive  criticism  from  the 
commentators.  For  example,  several 
objected  to  the  definition  of  distribution 
expenses,  part  of  which  included  a  non¬ 
exclusive  list  of  activities  that  would  be 
deemed  distribution  expenses.  Instead, 
the  commentators  recommended  that 
the  definition  be  changed  to  recite 
precisely  all  activities  that  would  be 
deemed  distribution  expenses.” 

Similarly,  commentators  criticized  the 
requirement  for  two-thirds  approval  by 
shareholders  and  directors  for  the 
implementation  of  a  distribution  plan. 
They  concluded  that,  since  the  potential 
for  conflict  in  the  decision  whether  a 
fund  should  bear  distribution  expenses 
would  assertedly  be  no  greater  than  the 
conflict  involved  in  approving  the 
advisory  contract,  a  majority  vote  by 
shareholders  and  directors  should  be 
sufficient  to  approve  a  distribution 
plan,”  and  that  there  was  no  statutory 
basis  for  the  more  stringent  voting 
requirements  in  the  proposed  rule.^^ 
Several  commentators  bought  that  it 
would  be  expensive  ”  and  difficult  ”  for 
a  fimd  to  achieve  such  a  high  percentage 
of  shareholder  approval.  Capital 
Research  and  Vanguard  were  of  the 
opinion  that,  after  the  initial  shareholder 
approval  of  a  distribution  plan,  choice  of 

••ABA.  Federated,  IDS,  and  Waddell. 

••Federated,  NYC  Bar,  and  Waddell. 

••ABA.  ICI,  IDS.  and  NYC  Bar. 

••ABA,  Capital  Research,  Federated,  ICI,  IDS, 
Investors  Group,  NYC  Bar,  Paine  Webber,  Pilgrim, 
Root,  and  Vanguard. 

••Babson,  Fidelity  Management,  Gardner.  ICI, 
Mass.  Financial,  NYC  Bar,  and  Waddell. 

••ABA,  IDS.  and  Paine  Webber. 

••ABA,  Fidelity  Management.  Gardner,  ICI.  Lord 
Abbett,  NYC  Bar,  and  Paine  Webber. 


specific  arrangements  to  be  used  from 
time  to  time  should  be  within  the 
discretion  of  the  board  of  directors. 
Capital  Research  argued  against 
requiring  shareholder  approval  after 
each  adjustment  to  the  basic  plan.  Other 
commentators  saw  no  need  to  require 
any  shareholder  approval  for  a 
distribution  plan  proposal.” 

Several  commentators  urged  the 
Commission  to  eliminate  the  nominating 
committee  requirement  because  they 
viewed  it  as  uimecessary,*'  founded  on 
erroneous  premises,’^  inconsistent  with 
the  Act,”  and  creating  additional 
problems.”  Commentators  also 
questioned  the  Commission’s  views  in 
Release  No.  10862  as  to  the  possible  lack 
of  independence  of  independent 
directors,  in  light  of  the  analysis  by  the 
Supreme  Court  in  Burks  v.  Lasker,  99  S. 
Ct.  1831  (1979),  concerning  the  role  of 
disinterested  directors.”  Vanguard  was 
the  only  commentator  that  expressly 
approved  of  the  requirement  that  the 
selection  and  nomination  of 
disinterested  directors  be  committed  to 
the  discretion  of  the  disinterested 
directors.  Several  commentators  thought 
that,  if  the  nominating  committee 
concept  is  preserved  in  the  proposed 
rule,  interested  directors  should  be 
allowed  to  participate  in  the  nominating 
process.” 

With  respect  to  the  requirement  that 
the  directors  weigh  all  pertinent  factors 
before  deciding  to  use  fund  assets  for 
distribution,  including  a  list  of  nine 
requisite  factors,  a  majority  of 
commentators  on  this  point  preferred 
the  Commission  to  issue  a  release 
incorporating  the  nine  factors.”  In  such 
a  format,  they  contended,  the  directors 
could  be  made  aware  of  their 
obligations  to  consider  each  factor 
without  the  rigidity  that  they  feared 
would  occur  if  the  factors  became 
mandatory  provisions  in  a  rule. 

The  standard  of  care  required  of 
directors  in  implementing  a  distribution 
plan  was  viewed  with  concern  by  some 
commentators,  who  thought  the 
standard  suggested  that  there  may  be 
fiduciary  duties  under  state  law  or 
under  the  Act  which  are  inconsistent 

••Fidelity  Management,  Lord  Abbett,  and 
Scudder. 

•'  Federated.  Lord  Abbett,  and  ICI. 

••ABA,  Federated.  Fidelity  Group,  ICl.  Paine 
Webber,  and  Pilgrim. 

••ABA,  Federated,  Fidelity  Group,  ICI,  Mass. 
Financial,  and  NYC  Bar. 

••  Dreyfus  Fund. 

••  ABA,  Federated,  Fidelity  Group,  ICI,  and  Paine 
Webber. 

••ABA,  Capital  Research,  and  Fidelity 
Management. 

••  ABA,  Fidelity  Management,  ICI,  Investors 
Group,  and  Lord  Abbett. 
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with  a  business  judgment  standard.’* 
Instead,  these  commentators  joined 
Mass.  Financial  in  the  view  that  a 
business  judgment  standard  alone 
would  be  appropriate  when  directors 
considered  adopting  a  distribution  plan. 

Release  No.  10862  stated  that  the 
proxy  statement  relating  to  a  proposal  to 
use  fund  assets  for  distribution  would 
have  to  describe  all  material  aspects  of 
the  plan  and  all  material  aspects  of  any 
agreements  relating  to  implementation 
of  the  plan  and  it  listed  numerous 
disclosure  items.  The  few  comments  that 
were  received  on  this  portion  of  the  ~ 
proposed  rule  generally  supported  the 
concept  of  full  disclosure  to  investors.” 
The  Fidelity  Group  concluded  that 
meaningful  disclosure  would  be  the 
most  practical  check  on  excessive 
commitments  of  fund  assets  for 
distribution  expenses.  Fidelity 
Management,  however,  objected  to  the 
list  of  items  in  Release  No.  10862  that 
were  deemed  to  be  required  disclosure 
items  because  it  was  concerned  that 
such  a  pattern  of  regulation  could  be 
expected  to  expand  into  other  areas. 

Release  No.  10862  noted  that  the 
Commission  has  taken  the  preliminary 
position  in  the  Vanguard  ”  proceeding 
that  a  fund  which  bears  distribution 
expenses  but  which  does  not  charge  a 
front  end  sales  load  cannot  refer  to  itself 
as  a  “no-load"  fund  or  use  equivalent 
terminology.  Release  No.  10862  stated 
further  that  the  Commission  would  not 
change  its  position  at  this  time  but  that 
fimther  consideration  would  be  given  to 
the  “no-load”  issue  in  connection  with 
the  Vanguard  proceeding.  Scudder, 
adviser  to  eight  “no-load”  funds,  argued 
that,  if  the  term  “no-load”  could  be 
applied  where  a  fund  pays  promotional 
expenses,  the  term  would  lose  its 
meaning.  On  the  other  hand,  a  few 
commentators  argued  that  there  was  no 
justification  for  the  position  taken  in  the 
Vanguard  proceeding  because  the  Act 
makes  a  distinction  between  a  “sales 
load”  and  “sales  or  promotional 
expenses,”  **  and  because  such  a 
prohibition  would  not  necessarily  result 
in  fair  disclosure.” 

Commentators  on  proposed  rule  17d-3 
requested  that  the  Commission  clarify 
the  effects  of  such  a  rule,”  requested 
that  the  rule  be  expanded  to  encompass 
fund  complexes,”  and  challenged  the 


ABA,  Federated,  and  ICI. 

”  Fidelity  Group,  Fidelity  Management,  and  Lord 
Abbett. 

**’For  a  full  discussion  of  this  issue,  see  In  Re  The 
Vanguard  Group,  Inc.,  Initial  Decision.  Admin.  Proc. 
File  No.  3-5281,  21  (Nov.  29. 1978). 

*'  Paine  Webber  and  Vanguard. 

**  Gardner  and  Paine  Webber. 

«ABA. 

**  Federated.  Root,  and  Vanguard. 


Commission’s  asserted  characterization 
of  situations  raising  questions  under 
section  17(d)  of  the  Act.”  The  ICI  and 
IDS  objected  to  what  they  considered 
the  Commission’s  position  that  funds 
with  a  common  adviser,  directors  and/ 
or  officers  are  afHliated  persons  of  one 
another.  Paine  Webber  objected  to  what 
it  viewed  as  the  assumption  in  proposed 
rule  17d-3  that  a  traditional  advisory  or 
distribution  agreement  involving  a  single 
fund  and  its  underwriter  is  subject  to 
rule  17d-l.  Federated  and  Vanguard 
argued  that  distribution  services  would 
be  done  most  efHciently  on  a  group¬ 
sharing  basis  and  that  proposed  rule 
17d-3  ignores  the  fact  that  fund 
complexes,  rather  than  individual  funds, 
dominate  the  industry.  The  ABA 
questioned  whether  the  proposed  rule 
would  apply  only  with  respect  to  a 
single  fund  within  a  complex,  to  funds 
not  within  a  complex,  or  to  several 
funds  within  a  complex. 

Discussion 

After  a  thorough  review  of  the 
comments  on  proposed  rule  12b-l  and 
the  companion  rules,  the  Commission 
has  decided  to  adopt  the  rules 
substantially  as  proposed  in  Release  No. 
10862.  In  response  to  the  comments, 
however,  the  Commission  has  made 
certain  modifications  to  proposed  rule 
12b-l,  which  are  discussed  below.  Since 
there  may  be  circumstances  under 
which  it  would  be  appropriate  for  a  fund 
to  bear  its  distribution  expenses,  the 
Commission  believes  there  should  be 
some  latitude  for  fund  directors  to 
exercise  their  business  judgment  to 
authorize  such  a  use  of  fund  assets. 
Nevertheless,  the  Commission  still 
remains  generally  concerned  about:  (1) 
The  conflicts  which  may  exist  between 
the  interests  of  a  fund  and  those  of  its 
investment  adviser  in  deciding  whether 
a  fund  should  pay  its  distribution  costs; 

(2)  the  likelihood  that  the  fund  will 
benefit  from  paying  for  such  costs,  and 

(3)  the  fairness  to  existing  shareholders. 
Therefore,  the  Commission  believes  that 
any  permissive  rule  in  this  area  must 
contain  substantive  standards  to  protect 
fund  shareholders,  guidelines  to  ensure 
an  orderly  process  of  decision-making 
by  directors,  and  accountability  for 
exercising  the  authority  to  use  fund 
assets  for  distribution.  The  Commission 
has  concluded  that  proposed  rule  12b-l, 
as  modified,  and  its  companion  rules 
establish  an  appropriate  regulatory 
balance  and  should  be  adopted.  The 
Commission  and  its  staff  will  monitor 
the  operation  of  the  rules  closely  and 
will  be  prepared  to  adjust  the  rules  in 
light  of  experience  to  make  the 


**ICI,  IDS.  and  Paine  Webber. 
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restrictions  on  use  of  fund  assets  for 
distribution  either  more  or  less'  strict. 

The  Legal  Authority  To  Adopt  Proposed 
Rule  12b-l 

Before  proposing  rule  12b-l  the 
Commission  twice  received  public 
comment  on  its  legal  authority  to 
regulate  the  direct  or  indirect  use  of  fund 
assets  for  distribution.  'The  release 
announcing  the  public  hearings  which 
were  held  in  November,  1976,  suggested 
as  an  issue  for  consideration:  “What,  if 
any,  authority  does  the  Commission 
have  to  adopt  rules  which  would  permit, 
prohibit,  or  limit  the  use  of  fund  assets 
to  pay  distribution  expenses?”  ”The 
Advance  Notice  of  Proposed 
Rulemaking  stated  that  any  ensuing 
rule  proposal  would  be  under  section 
12(b). 

Relatively  few  of  the  presentations  at 
the  public  hearings  discussed  the  legal 
issues  associated  with  the  regulation  of 
fund  distribution  expenses,  but  the 
prevalent  view  among  those  who  did 
was  that,  although  the  Act  did  not 
necessarily  prohibit  the  financing  of 
distribution  by  funds,  the  Commission 
had  the  legal  authority  under  the  Act  to 
prohibit  or  limit  such  activity.  Of  the  51 
persons  who  commented  on  the 
Advance  Notice,  only  three  questioned 
the  Commission’s  legal  authority  under 
section  12(b);  only  two  argued 
affirmatively  that  the  Commission  lacks 
the  authority  to  regulate  expenditures  by 
fimds  which  have  principal 
underwriters. 

However,  a  signihcant  number  of  the 
commentators  on  Release  No.  10862 
questioned  the  Commission’s  legal 
authority,  so  it  is  important  to  set  forth 
fully  the  Commission’s  basis  for  relying 
primarily  on  section  12(b)  for  authority 
to  regulate  the  use  of  fund  assets  for 
distribution.”  Section  12(b)  provides: 

It  shall  be  unlawful  for  any  registered 
open-end  company  (other  than  a  company 
complying  with  the  provisions  of  section 
10(d)]  to  act  as  a  distributor  of  securities  of 


“Release  No.  9470. 

“Release  No.  10252. 

“It  must  be  noted  that  the  Commission  is  also 
relying  on  other  sources  of  authority  as  well. 

Section  38(a]  of  the  Act  (15  U.S.C.  80a-37(a))  gives 
the  Commission  general  authority  to  adopt  rules 
“necessary  or  appropriate  to  the  exercise  of  the 
powers  conferred"  elsewhere  in  the  Act  and 
speciRcally  authorizes  the  Commission  to  define 
“accounting,  technical,  and  trade  terms"  used  in  the 
Act.  The  latter  phrase  is  significant  because  the 
term  “distributor”  in  section  12(b)  is  not  defined.  In 
addition,  section  17(d)  of  the  Act  authorizes  the 
Commission  to  adopt  rules  regulating  certain  joint 
transactions  involving  investment  companies  and 
their  affiliated  persons  and  principal  underwriters. 
The  Commission  is  exercising  its  authority  under 
section  17(d)  to  permit  arrangements  for  use  of  fund 
assets  for  distribution  which  involve  covered  joint 
transactions  only  if  such  arrangements  comply  with 
rule  12b-l. 


Federal  Register  /  Vol.  45.  No.  218  /  Friday.  November  7.  1980  /  Rules  and  Regidations 


which  it  is  the  issuer,  except  through  an 
underwriter,  in  contravention  of  such  rules 
and  regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in  the 
public  interest  or  for  Uie  protection  of 
investors. 

Many  commentators  argued  that  the 
Commission  has  no  authority  under  this 
provision  to  regulate  the  distribution 
financing  activities  of  funds  which  have 
principal  imderwriters  because  of  the 
phrase  “except  through  an  underwriter.” 
Most  of  these  commentators  believed 
that  other  provisions  of  the  Act, 
primarily  section  15(b),  govern  the 
distribution  efforts  of  funds  which  have 
principal  underwriters.  Some  contended 
that  the  proposed  rule  was  inconsistent 
with  the  basic  statutory  scheme 
regulating  the  relationships  between 
funds  and  their  investment  advisers  and 
principal  underwriters  established  by 
sections  10  and  15  of  the  Act  (15  U.S.C. 
80a-10,  80a-15]  because  some  of  the 
procedural  and  substantive 
requirements  of  the  proposed  rule  were 
more  rigorous  than  similar  provisions  in 
the  Act. 

Section  12(b)  was  intended  to  permit 
the  Commission  to  regulate  the  use  of 
mutual  fund  assets  to  finance 
distribution.  Conunission  spokesman 
David  Schenker  testified  that  the 
purpose  of  the  section  was  to  protect 
funds  “against  excessive  sales, 
promotion  expenses,  and  so  forth.”** 
The  phrase  “except  through  an 
underwriter”  does  not  deprive  the 
Conunission  of  authority  over  the 
distribution  financing  activities  of  funds 
which  have  underwriters.  If  a  fund 
finances  distribution,  it  becomes  so 
actively  and  intimately  involved  in  the 
distribution  process  that,  even  if  it 
contracts  with  an  underwriter,  it  cannot 
fairly  be  said  to  be  distributing  through 
that  underwriter.  Such  a  fund  should 
more  properly  be  viewed  as  acting  as  a 
distributor  along  with  the  underwriter. 


**H.R.  10065,  Investment  Trusts  and  Investment 
Companies:  Hearings  Before  a  Subcomm.  of  the 
House  Comm,  on  Interstate  and  Foreign  Commerce, 
78th  Cong.  3d  Sess.  112  (1940)  (testimony  of 
Commission  spokesman  David  Schenker).  H.R. 
10065,  which  became  law,  embodied  a  compromise 
accepted  both  by  the  Commission  and 
representatives  of  the  investment  company 
industry.  [Id.  at  15-16.)  Shortly  after  passage  of  the 
Act,  Alfred  (aretzki,  who  had  participated  in 
drafting  the  Act  as  a  representative  of  closed-end 
companies,  wrote  about  section  12(b): 

|a]pparently  the  Commission  was  particularly 
fearful  of  the  possibility  that  open-end  investment 
companies  in  their  formative  stages  might  be  made 
to  shoulder  the  unprofitable  burden  of  selling  and 
distributing  their  shares  during  this  period  of  heavy 
expenses  and  small  return,  building  up  the 
investment  company  for  the  benefit  of  some 
controlling  person. 

Jaretzki,  The  Investment  Company  Act  of 1940,  2B 
Wash.  U.L.Q.  303, 324-25  (1941)  (footnote  omiUed). 


Nevertheless,  it  is  argued  that  section 
15(b)  of  the  Act  is  the  exclusive  source 
of  authority  to  regulate  the  distribution 
arrangements  of  funds  with 
underwriters.  However,  that  section,  in 
contrast  to  Section  12(b),  provides  no 
alternative  mechanism  for  the  regulation 
of  fund  expenditures  to  promote 
distribution.  It  would  appear  that 
section  15(b)  is  designed  to  regulate 
traditional  underwriting  arrangements, 
i.e.,  those  where  underwriters  get  their 
compensation  fi'om  sales  loads.  Unlike 
section  15(a)  (15  U.S.C.  80a-15(a)), 
Section  15(b)  does  not  require  any 
description  of  the  compensation  to  be 
paid  to  the  imderwriter.  This  difference 
presumably  exists  because  Congress  did 
not  expect  funds  to  pay  underwriters 
anything.  It  would  appear  that  Congress 
sought  to  regulate  under  section  15(b) 
only  distribution  arrangements  as  it 
understood  them  to  exist  and  did  not 
comtemplate  the  bearing  of  distribution 
expenses  by  funds  which  have 
underwriters.  Therefore,  it  is 
inconsistent  with  the  purposes  of  the 
Act  to  conclude  that  Action  15(b)  is  the 
exclusive  source  of  regulation  of  fund 
expenditures  to  promote  distribution. 

General  Requirements 

Many  commentators  were  critical  of 
the  inclusion  of  indirect  distribution 
expenses  within  the  scope  of  the  rule. 
Some  appeared  confused  about  what 
might  constitute  indirect  expenses,  Rnd 
others  recommended  that  the  rule  apply 
only  to  direct  expenditures.  One 
commentator  recommended  that 
directors  consider  whether  there  is  an 
indirect  use  of  fund  assets  only  if  the 
directors  made  an  express 
determination  that  part  of  the  advisory 
fee  would  be  used  for  fund  distribution 
expenses.  Accepting  these 
recommendations  would  make  evasion 
of  the  rule  easy.  The  Commission  has 
historically  been  concerned  with 
whether  funds  are  paying  for 
distribution  in  substance  and  not  with 
the  form  of  particular  arrangements.  In 
this  connection,  it  should  be  noted  that 
section  48(a)  of  the  Act  (15  U.S.C.  80a- 
47(a))  in  effect  prohibits  doing  indirectly 
that  which  cannot  be  done  directly. 
Therefore,  the  Commission  believes  that 
the  rule  should  apply  to  indirect 
expenses  as  well  as  direct  expenses. 

However,  in  light  of  the  uncertainty 
evinced  by  the  commentators,  some 
further  explanation  is  in  order.  If  a 
mutual  fund  makes  payments  which  are 
earmarked  for  distribution,  that  is 
obviously  a  direct  use  of  fund  assets  for 
distribution.  If  a  fund  makes  payments 
which  are  ostensibly  for  some  other 
purpose,  and  the  recipient  of  those 
payments  finances  distribution,  the 


question  arises  whether  the  fund's 
assets  are  being  used  indirectly.  The 
Commission’s  position  has  been  and 
continues  to  be  that  there  can  be  no 
precise  definition  of  what  types  of 
expenditures  constitute  indirect  use  of 
fund  assets.  That  judgment  will  have  to 
be  made  based  on  the  facts  and 
circumstances  of  each  individual  case. 
Under  proposed  rule  12b-l,  fund 
directors,  particularly  the  disinterested 
directors,  would  bear  substantial 
responsibility  for  making  that  judgment. 
Under  sections  15(a)  and  (c)  of  the  Act 
they  are  also  responsible  for  evaluating 
and  deciding  whether  to  approve  the 
advisory  contract.  In  fulfilling  these 
obligations  directors  of  mutual  funds 
would  have  to  give  careful  scrutiny  to 
any  past,  present  or  planned 
expenditures  by  the  investment  adviser 
for  distribution,  and  determine  on  the 
basis  of  the  facts  of  each  particular  case 
whether  such  expenditures  constituted 
an  indirect  use  of  fund  assets  in 
violation  of  their  fiduciary  obligations 
under  section  36  of  the  Act  and  in 
contravention  of  the  rule.  The 
Commission  and  its  staff  will  continue 
to  scrutinize  arrangements  which  appear 
to  involve  the  indirect  use  of  fund  assets 
for  distribution. 

Much  of  the  confusion  among  the 
commentators  arose  fi'om  the 
description  in  Release  No.  10862  of  the 
effect  proposed  rule  12b-l  would  have 
on  advisers  who  bear  the  cost  of 
distribution.  Many  commentators 
misconstrued  the  Commission’s 
reaffirmation  of  its  position  that 
distribution  financing  activities  by 
investment  advisers  do  not  necessarily 
involve  an  indirect  use  of  fund  assets.  It 
is  hoped  that  the  following  explanation 
will  clarify  the  Commission’s  position.  It 
is  the  Commission’s  view  that,  an 
indirect  use  of  fund  assets  result  if  any 
allowance  is  made  in  the  adviser’s  fee  to 
provide  money  to  finance  distribution. 
Therefore,  when  an  adviser  finances 
distribution,  fund  directors,  in 
discharging  their  responsibilities  in 
connection  with  approval  of  the 
advisory  contract,  must  satisfy 
themselves  either  that  the  management 
fee  is  not  a  conduit  for  the  indirect  use 
of  the  fund’s  assets  for  distribution  or 
that  the  rule  has  been  complied  with. 
However,  under  the  rule  there  is  no 
indirect  use  of  fund  assets  if  an  adviser 
makes  distribution  related  payments  out 
of  its  own  resources.  In  determining 
whether  there  is  an  indirect  use  of  fund 
assets,  it  is  appropriate  to  relate  a  fund’s 
payments  pursuant  to  the  advisory 
contract  to  the  adviser’s  expenditures 
for  distribution  and  to  view  such 
expenditures  as  having  been  made  from 
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the  adviser's  profits,  if  any,  from  the 
advisory  contract.  To  the  extent  that 
such  profits  are  “legitimate”  or  “not 
excessive”,  the  adviser’s  distribution 
expenses  are  not  an  indirect  use  of  fund 
assets.  Many  commentators  drew 
unwarranted  inferences  from  the  use  of 
“legitimate”  and  “not  excessive”  in 
Release  No.  10862.  Profits  which  are 
legitimate  or  not  excessive  are  simply 
those  which  are  derived  from  an 
advisory  contract  which  does  not  result 
in  a  breach  of  fiduciary  duty  under 
section  36  of  the  Act.  The  courts  have 
not  established  definitive  standards  for 
determining  what  does  or  does  not 
constitute  a  breach  of  fiduciary  duty  in 
the  compensation  area,  and,  although 
the  Commission  reserves  the  right  to 
express  its  own  views  of  what  such 
standards  should  be,  it  has  not  done  so. 

Some  commentators  suggested  that 
the  deHnition  of  distribution  expenses 
recite  precisely  all  activities  that  would 
be  deemed  distribution  expenses. 
Recognizing  that  new  distribution 
activities  may  continuously  evolve  in 
the  future,  and  in  view  of  the 
impracticability  of  developing  an  all- 
inclusive  list,  the  Commission  maintains 
that  the  better  approach  is  to  define 
distribution  expenses  in  conceptual 
terms  (e.g.,  financing  activities  primarily 
intended  to  result  in  the  sale  of  fimd 
shares). 

Procedural  Requirements 

The  Commission  has  reevaluated  the 
requirement  in  the  proposed  rule  for 
two-thirds  approval  by  shareholders  in 
light  of  comments  about  the  practical 
difficulties  funds  anticipated  in  getting 
sufficient  shareholder  participation,  as 
distinct  from  approval,  to  meet  the  two- 
thirds  requirement.  Consequently,  the 
rule,  as  adopted,  requires  only  a 
majority  shareholder  vote.  The 
Commission  believes  that  the  approval 
requirements,  including  the  requirement 
of  director  approval,  are  sufficient  to 
protect  adequately  shareholder  interests 
in  deciding  whether  it  is  necessary  or 
appropriate  for  a  fund  to  bear  its 
distribution  expenses.  In  addition,  the 
Commission  does  not  believe  it  is 
necessary  to  impose  the  extraordinary 
requirement  that  two-thirds  of  the 
disinterested  directors  and  of  the  board 
as  a  whole  approve  the  use  of  fund 
assets  for  distribution.  It  is  not  clear  that 
the  practical  effect  of  such  a 
requirement  would  justify  deviation 
from  the  normal  requirement  of  a 
majority  vote,  especially  since  in  most 
cases  it  would  require  the  support  of  as 
many  disinterested  directors  to  achieve 
a  majority  vote  as  it  would  to  achieve  a 
two-thirds  vote. 


The  rule  had  also  been  amended  to 
clarify  that,  subsequent  to  the  adoption 
of  a  distribution  plan,  only  modifications 
which  would  materially  increase  the 
amount  of  money  to  be  spent  need  be 
submitted  to  the  shareholders  for 
approval.  Moreover,  agreements 
pursuant  to  a  plan  will  not  be  subjected 
to  a  shareholder  vote.  The  Commission 
recognizes  that  once  a  distribution  plan 
has  been  approved  in  the  manner 
prescribed  in  the  rule,  directors  should 
be  allowed  some  discretion  to  modify 
agreements  with  the  providers  of 
distribution  services  as  the 
circumstances  change. 

Independence  of  Directors 

Permitting  the  use  of  fund  assets  for 
distribution  is  a  major  regulatory  change 
for  the  Commission.  This  change  reflects 
both  altered  circumstances  and  a 
determination  by  the  Commission  that 
adoption  of  rule  12b-l  is  appropriate  in 
light  of  the  regulatory  reform  objectives 
of  the  Investment  Company  Act  Study. 
Two  central  goals  of  the  Study  are  to 
permit  investment  companies  to 
exercise  wider  latitude  in  making 
business  judgments  without  Commission 
approval  and  to  enhance  the  role  of 
directors,  particularly  the  disinterested 
directors,  in  scrutinizing  investment 
company  affairs.  These  goals  are 
interdependent  in  that  the  more  capable 
the  disinterested  directors  are  of 
overseeing  the  kinds  of  activities  of 
investment  companies  which  are  of 
regulatory  significance,  the  more  the 
Commission  will  be  willing  to  reduce 
regulatory  restrictions. 

The  Commission  views  a  decision  to 
use  fund  assets  for  distribution  as  a  ‘  ' 

particularly  difficult  business  judgment 
which  is  complicated  by  the  conflicts  of 
interest  which  are  present.  Since  rule 
12b-l  does  not  restrict  the  kinds  or 
amounts  of  payments  which  could  be 
made,  the  role  of  the  disinterested 
directors  in  approving  such  expenditures 
is  crucial.  No  formal  provisions  in  a  rule 
can  insure  that  directors  will  make  the 
right  decision  in  every  instance; 
however,  the  likelihood  that  a  decision 
will  be  in  the  best  interests  of  a  fund 
and  its  shareholders  will  be  increased  if 
the  disinterested  directors  are  genuinely 
independent  of  management.  Of  course, 
a  requirement  that  the  tenure  of 
disinterested  directors  be  independent 
of  management  control  will  not 
guarantee  that  disinterested  directors 
will  in  fact  be  independent. 

Nevertheless,  experience  indicates  that 
such  formal  independence  will  breed  an 
atmosphere  in  which  actual 
independence  will  develop.  The  well- 
documented  trend  among  corporations 
generally  toward  director  independence 


(e.g.,  the  increasing  number  of  boards 
which  have  independent  majorities  and 
majority  independent  committees, 
including  nominating  committees] 
strongly  implies  a  recognition  of  the 
validity  of  this  proposition.  Accordingly, 
the  Commission  believes  that,  in  order 
for  rule  12b-l  to  be  effective, 
disinterested  directors  must  be 
independent. 

The  Commission  remains  concerned 
that  there  will  be  situations  in  which 
disinterested  directors  may  not  be  able 
to  act  with  complete  independence  in 
deciding  whether  to  use  fund  assets  for 
distribution  because  of  the  possibility 
that  the  advisers'  control  over  the  funds 
they  advise  could  lead  to  domination  of 
or  undue  influence  over  the 
disinterested  directors.  The  Commission 
recognizes  that  many  advisers  who 
control  the  funds  they  advise  would  not 
attempt  to  misuse  such  control  over  the 
disinterested  directors  and  that  many 
disinterested  directors  are  fully 
independent.  However,  the  Commission 
still  believes  that  it  is  appropriate  to 
enhance  the  independence  of 
disinterested  directors  by  adopting  the 
provisions  of  paragraph  (c)  as  proposed. 
This  belief  reflects  the  cumulative 
experience  of  the  staff  in  regulating  the 
mutual  fund  industry  and,  for  that 
reason,  citations  of  such  cases  as  Burks 
V.  Lasker  are  not  apposite.  Whatever 
Burks  or  Tannenbaum  may  have  said 
about  the  theoretical  role  of 
disinterested  directors  or  about  the 
actual  independence  of  the  directors 
who  were  involved  in  those  cases,  it  is 
the  Commission’s  view  that  as  a  general 
proposition  disinterested  directors 
should  not  be  entrusted  with  a  decision 
on  use  of  fund  assets  for  distribution 
without  receiving  the  benefit  of 
measures 'designed  to  enhance  their 
ability  to  act  independently. 

With  respect  to  the  argument  that 
paragraph  (c)  is  extra  statutory,  the 
Commission  acknowledges  that  there 
are  no  identical  provisions  in  the 
Investment  Company  Act,  although 

”99  S.  Ct.  1831.  In  Burks  the  Supreme  Court  held, 
in  part,  that  the  Act  did  not  forbid  disinterested 
directors  from  terminating  non-frivolous  law  suits. 
In  that  case,  the  Court  did  not  pronounce  generally 
that  under  all  circumstances  disinterested  directors 
are  able  to  act  with  genuine  independence.  Instead, 
the  court  recognized  that  because  of  the  potential 
conflicts,  “some  restraints  upon  the  unfettered 
discretion  of  even  disinterested  mutual  fund 
directors,  particularly  in  their  transactions  with  the 
investment  adviser”  may  be  justified  (at  1839). 
Although  the  Commission  does  not  view  the 
measures  in  the  rule  which  will  enhance  the 
independence  of  disinterested  directors  to  be 
restraints  upon  such  directors,  the  Commission 
believes  that  such  measures,  in  the  context  of  a 
permissive  rule  to  allow  funds  to  pay  distribution 
expenses,  are  consistent  with  the  Supreme  Court's 
caution  concerning  the  role  of  disinterested 
directors  and  are  necessary  and  appropriate. 
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section  15(f)  contains  provisions  of  < 
similar  import.*’  Nevertheless,  the 
Conunission  believes  that  paragraph  (c) 
is  a  reasonable  restriction.  That 
provision  does  not  impose  a  new 
regulatory  requirement  on  all  investment 
companies;  instead  it  makes  available 
an  exemption  from  regulation  for 
companies  which  elect  to  institute  a 
corporate  governance  mechanism 
which,  as  suggested  above,  is  consistent 
with  salutary  developments  among 
corporations  of  ail  types. 

Factors 

In  order  to  avoid  the  appearance  of 
either  unduly  constricting  the  directors’ 
decision  making  process  or  of  creating  a 
mechanical  checldist,  the  Commission 
has  decided  to  delete  the  list  of  factors 
from  rule  12b-l.  However,  in  order  to 
insure  a  proper  record  of  the 
deliberative  process,  the  rule  will 
require  preservation  of  minutes.  Since 
corporate  minutes  are  frequently  cryptic, 
the  rule  requires  explicitly  that  these 
minutes  set  forth  the  factors  the 
directors  considered,  together  with  an 
explanation  of  the  basis  for  the  decision 
to  sue  fund  assets  for  distribution. 

Although  the  Commission  has  decided 
not  to  require  directors  to  consider  any 
particular  factors,  the  Conunission 
believes  that  the  factors  enumerated  in 
rule  12b.l  would  normally  be  relevant  to 
a  determination  of  whether  to  use  fund 
assets  for  distribution.  Therefore,  it 
appears  that  setting  forth  those  factors 
in  this  release  may  provide  helpful 
guidance  to  directors.  The  following  list 
of  factors  is  the  same  as  the  list 
contained  in  proposed  rule  12b-l,  except 
for  slight  amplification  of  the  fourth 
factor: 

(1)  Consider  the  need  for  independent 
counsel  or  experts  to  assist  the  directors 
in  reaching  a  determination; 

(2)  Consider  the  nature  of  the 
problems  or  circumstances  which 
purportedly  make  implementation  or 
continuation  of  such  a  plan  necessary  or 
appropriate; 

(3)  Consider  the  causes  of  such 
problems  or  circumstances; 

(4)  Consider  the  way  in  which  the 
plan  would  address  these  problems  or 
circumstances  and  how  it  would  be 
expected  to  resolve  or  alleviate  them, 
including  the  nature  and  approximate 
amount  of  the  expenditures;  the 
relationship  of  such  expenditures  to  the 
overall  cost  structure  of  the  fund;  the 
nature  of  the  anticipated  benefits,  and 
the  time  it  would  take  for  those  benefits 
to  be  achieved; 


*'  Section  lS(f)  require*,  inter  alia,  that  the  board 
be  three-fourtha  disinterested  for  three  years  after  a 
sale  of  an  interest  in  the  investment  adviser 
resulting  in  assignment  of  the  advisory  contract. 


(5)  Consider  the  merits  of  possible 
alternative  plans; 

(6)  Consider  the  interrelationship 
between  the  plan  and  the  activities  of 
any  other  person  who  finances  or  has 
financed  distribution  of  the  company’s 
shares,  including  whether  any  payments 
by  the  company  to  such  other  person  are 
made  in  such  a  manner  as  to  constitute 
the  indirect  financing  of  distribution  by 
the  company; 

(7)  Consider  the  possible  benefits  of 
the  plan  to  any  other  person  relative  to 
those  expected  to  inure  to  the  company; 

(8)  Consider  the  effect  of  the  plan  on 
existing  shareholders;  and 

(9)  Consider,  in  the  case  of  a  decision 
on  whether  to  continue  a  plan,  whether 
the  plan  has  in  fact  produced  the 
anticipated  benefits  for  the  company 
and  its  shareholders. 

Reasonable  Business  Judgment 

The  Commission  is  adopting  the 
standard  of  care  required  of  directors  in 
implementing  a  distribution  plan  as 
proposed  originally  in  Release  No. 

10862.  The  Commission  intentionally  did 
not  define  the  relationship  between  a 
"reasonable  business  jud^ent’’  and 
“fiduciary  duties’’  under  state  law  and 
under  sections  36  (a)  and  (b)  of  the  Act, 
nor  did  it  define  those  director  activities 
that  would  be  consistent  with  each 
concept.  The  Commission  did  this  in 
recognition  that  the  concepts  are 
constantly  evolving  and,  particularly, 
that  there  have  been  no  comprehensive 
or  definitive  interpretations  of  the 
various  fiduciary  duty  requirements  of 
section  36.  Certainly  it  was  not  the 
Commission’s  intent  to  assert  any  such 
interpretation  of  its  own.  Rather,  as 
stated  clearly  in  Release  No.  10862, 
paragraph  (e)  incorporates  directors’ 
existing  duties  in  order  to  emphasize 
that  formal  compliance  with  Uie  other 
provisions  of  the  rule  will  not  establish 
a  safe  harbor.  The  Commission  believes 
that  the  standards  for  accountability 
placed  on  the  directors  concerning  Uieir 
decision  to  implement  a  distribution 
plan  are  necessary  and  are  consistent 
with  the  standards  under  the  Act  and 
under  state  law  required  of  fund 
directors  in  other  decision  making 
contexts. 

Disclosure  and  Reporting  Requirements 

The  Commission  is  adopting  the 
disclosure  and  reporting  requirements 
substantially  as  proposed  in  Release  No. 
10862  for  the  reasons  stated  in  that 
release.**  As  noted  above,  the  few 
comments  that  were  received  on  the 


**The  Commission  has  slightly  amended 
proposed  new  Item  9.  Part  II,  Form  N-1  (17  CFR 
239.15, 274.11)  in  order  to  facilitate  monitoring  of 
expenditures  for  distribution. 


disclosure  and  reporting  requirements 
generally  supported  the  concept  of  full 
disclosure  to  investors.  Moreover,  the 
Commission  continues  to  believe  that  it 
is  inappropriate,  at  this  time,  to  modify 
the  position  taken  in  the  Vanguard 
proceeding  that  a  fund  which  bears 
distribution  expenses  but  which  does 
not  charge  a  front-end  sales  load  cannot 
refer  to  itself  as  a  “no-load”  fund  or  use 
equivalent  terminology.  Instead,  the 
Commission  remains  of  the  opinion  that 
it  is  more  appropriate  to  give  further 
consideration  to  this  issue  within  the 
context  of  the  Vanguard  proceeding. 

Proposed  Rule  17d-3 

The  Commission  is  adopting  rule  17d- 
3  as  proposed  in  Release  No.  10862.  One 
commentator  asked  whether  the  rule 
17d-3  exemption  would  apply  to  several 
funds  within  a  complex.  Each  fund 
within  a  complex  can  make  individual 
and  independent  determinations,  in 
accordance  with  the  provisions  of  rule 
12b-l,  to  bear  its  own  distribution 
expenses.  To  the  extent  that  each  fund 
^  independently  decides  to  bear  its  own 
distribution  expenses,  and  to  the  extent 
that  the  provisions  of  section  17(d)  and 
rule  17d-l  would  otherwise  apply,  the 
exemption  under  rule  17d-3  is  available. 
However,  the  Commission  remains  of 
the  opinion  that  it  would  be 
inappropriate,  in  view  of  the  Vanguard 
proceeding,  to  extend  rule  17d-3  to 
arrangements  for  the  joint  sharing  of 
distribution  costs  by  funds  which  are 
affiliates  (or  affiliates  of  affiliates)  of 
each  other.  The  Commission  wished  to 
emphasize  that  it  has  no  intention  of 
categorizing  certain  transactions  as 
raising  the  applicability  of  section  17(d) 
and  rule  17d-3  of  the  Act.  The 
Commission’s  only  comment  is  that,  to 
the  extent  that  arrangements  in  which  a 
fund  pays  for  its  distribution  costs 
would  involve  the  fund  in  a  “joint 
enterprise”  with  an  affiliated  person, 
and  if  such  arrangements  were  entered 
into  in  compliance  with  rule  12b-l,  the 
Commission  sees  no  need  for  prior 
Commission  review  and  approval  of  the 
arrangements. 

Authority,  Effective  Date 

The  Conunission.  pursuant  to  section 
12(b)  (15  U.S.C.  80a-12(b)),  and  section 
38(a)  (15  U.S.C.  80a-37(a))  of  the  Act 
hereby  amends  17  CFR  Part  270  by 
adding  new  §  270.12b-l.  Further,  the 
Commission  pursuant  to  section  17(d) 

(15  U.S.C.  80a-17(d))  and  38(a)  of  the  Act 
hereby  amends  17  CFR  Part  CFR  Part 
270  by  adding  new  §  270.17d-3.  Finally, 
the  Commission  is  amending  17  CFR 
Part  239  and  17  CFR  Part  274  by 
amending  §  239.15  and  §  274.11, 
pursuant  to  sections  6,  7,  8, 19,  and  19(a) 
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of  the  Securities  Act  of  1933  (15  U.S.C. 
77f,  77g,  77h,  77j,  and  77s(a)),  and 
sections  8  (15  U.S.C.,  SOa-sj  and  38(a)  of 
the  Act.  This  action  is  effective 
immediately  pursuant  to  the 
Administrative  Procedure  Act  (15  U.S.C. 
553(d)(1)). 

I.  Chapter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  Adding  a  new  §  270.12b-l  as 
follows: 

§  270.12b-1  Distribution  of  shares  by 
registered  opened  management 
investment  company. 

(a) (1)  Except  as  provided  in  this 
section,  it  shall  be  imlawful  for  any 
registered  open-end  management 
investment  company  (other  than  a 
company  complying  with  the  provisions 
of  section  10(d)  of  the  Act  (15  U.S.C. 
80a-10(d)))  to  act  as  a  distributor  of 
securities  of  which  it  is  the  issuer, 
except  through  an  underwriter. 

(2)  For  purposes  of  this  section,  such  a 
company  will  be  deemed  to  be  acting  as 
a  distributor  of  securities  of  which  it  is 
the  issuer,  other  than  through  an 
underwriter,  if  it  engages  directly  or 
indirectly  in  financing  any  activity 
which  is  primarily  intended  to  result  in 
the  sale  of  shares  issued  by  such 
company,  including,  but  not  necessarily 
limited  to,  advertising,  compensation  of 
underwriters,  dealers,  and  sales 
personnel,  the  printing  and  mailing  of 
prospectuses  to  other  than  ciurent 
shareholders,  and  the  printing  and 
mailing  of  sales  literature. 

(b)  A  registered,  open-end 
management  investment  company 
(“Company”)  may  act  as  a  distributor  of 
securities  of  which  it  is  the  issuer: 
Provided,  That  any  payments  made  by 
such  company  in  connection  with  such 
distribution  are  made  pursuant  to  a 
written  plan  describing  all  material 
aspects  of  the  proposed  financing  of 
distribution  and  that  all  agreements 
with  any  person  relating  to 
implementation  of  the  plan  are  in 
writing:  And  further  provided.  That: 

(1)  Such  plan  has  been  approved  by  a 
vote  of  at  least  a  majority  of  the 
outstanding  voting  securities  of  such 
company; 

(2)  Such  plan,  together  with  any 
related  agreements,  has  been  approved 
by  a  vote  of  the  board  of  directors  of 
such  company,  and  of  the  directors  who 
are  not  interested  persons  of  the 
company  and  have  no  direct  or  indirect 
financial  interest  in  the  operation  of  the 
plan  or  in  any  agreements  related  to  the 


plan,  cast  in  person  at  a  meeting  called 
for  the  purpose  of  voting  on  such  plan  or 
agreements;  and 

(3)  Such  plan  or  agreement  provides, 
in  substance: 

(i)  That  it  shall  continue  in  effect  for  a 
period  of  more  than  one  year  from  the 
date  of  its  execution  or  adoption  only  so 
long  as  such  continuance  is  specifically 
approved  at  least  annually  in  the 
manner  described  in  paragraph  (b)(2)  of 
this  section; 

(ii)  That  any  person  authorized  to 
direct  the  disposition  of  monies  paid  or 
payable  by  such  company  pursuant  to 
the  plan  or  any  related  agreement  shall 
provide  to  the  company’s  board  of 
directors,  and  the  directors  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were  made; 
and 

(iii)  In  the  case  of  a  plan,  that  it  may 
be  terminated  at  any  time  by  vote  of  a 
majority  of  the  members  of  the  board  of 
directors  of  the  company  who  are  not 
interested  persons  of  the  company  and 
have  no  direct  or  indirect  financial 
interest  in  the  operation  of  the  plan  or  in 
any  agreements  related  to  the  plan  or  by 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  such  company;  and 

(iv)  In  the  case  of  an  agreement 
related  to  a  plan, 

(A)  That  it  may  be  terminated  at  any 
time,  without  the  payment  of  any 
penalty,  by  vote  of  a  majority  of  the 
members  of  the  board  of  directors  of 
such  company  who  are  not  interested 
persons  of  the  company  and  have  no 
direct  or  indirect  financial  interest  in  the 
operation  of  the  plan  or  in  any 
agreements  related  to  the  plan  or  by 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  such  company  on  not 
more  than  sixty  days’  written  notice  to 
any  other  party  to  the  agreement,  and 

(B)  For  its  automatic  termination  in 
the  event  of  its  assignment;  and 

(4)  Such  plan  provides  that  it  may  not 
be  amended  to  increase  materially  the 
amoimt  to  be  spent  for  distribution 
without  shareholder  approval  and  that 
all  material  amendments  of  the  plan 
must  be  approved  in  the  manner 
described  in  paragraph  (b)(2)  of  this 
section; 

(5)  Such  plan  is  implemented  and 
continued  in  a  manner  consistent  with 
the  provisions  of  paragraphs  (c),  (d),  and 
(e)  of  this  section; 

(c)  A  registered  open-end 
management  investment  company  may 
rely  on  the  provisions  of  paragraph  (b) 
of  this  section  only  if  selection  and 
nomination  of  those  directors  who  are 
not  interested  persons  of  such  company 
are  committed  to  the  discretion  of  such 
disinterested  directors; 


(d)  In  considering  whether  a 
registered  open-end  management 
investment  company  should  implement 
or  continue  a  plan  in  reliance  on 
paragraph  (b)  of  this  section,  the 
directors  of  such  company  shall  have  a 
duty  to  request  and  evaluate,  and  any 
person  who  is  a  party  to  any  agreement 
with  such  company  relating  to  such  plan 
shall  have  a  duty  to  furnish,  such 
information  as  may  reasonably  be 
necessary  to  an  informed  determination 
of  whether  such  plan  should  be 
implemented  or  continued;  in  fulfilling 
their  duties  under  this  paragraph  the 
directors  should  consider  and  give 
appropriate  weight  to  all  pertinent 
factors,  and  minutes  describing  the 
factors  considered  and  the  basis  for  the 
decision  to  use  company  assets  for 
distribution  must  be  made  and 
preserved  in  accordance  with  paragraph 
(f)  of  this  section; 

Note. — For  a  discussion  of  factors  which 
.  may  be  relevant  to  a  decision  to  use  company 
assets  for  distribution,  see  Investment 
Company  Act  Releases  Nos.  10862, 

September  7, 1979,  and  11414,  October  28. 
1980. 

(e)  A  registered  open-end 
management  investment  company  may 
implement  or  continue  a  plan  pursuant 
to  paragraph  (b)  of  this  section  only  if 
the  directors  who  vote  to  approve  Such 
implementation  or  continuation 
conclude,  in  the  exercise  of  reasonable 
business  judgment  and  in  light  of  their 
fiduciary  duties  under  state  law  and 
imder  sections  36(a)  and  (b)  (15  U.S.C. 
80a-35  (a)  and  (b))  of  the  Act,  that  there 
is  a  reasonable  likelihood  that  the  plan 
will  benefit  the  company  and  its 
shareholders;  and 

(f)  A  registered  open-end  management 
investment  company  must  preserve 
copies  of  any  plan,  agreement  or  report 
made  pursuant  to  this  section  for  a 
period  of  not  less  than  six  years  fi'om 
the  date  of  such  plan;  agreement  or 
report,  the  first  two  years  in  an  easily 
accessible  place. 

2.  Adding  a  new  §  270.17d-3  as 
follows: 

§  270.17d-3  Exemption  relating  to  certain 
Joint  enterprisee  or  arrangements 
concerning  payment  for  distritMition  of 
shares  of  a  registered  open-end 
management  investment  company.  • 

An  affiliated  person,  of,  or  principal 
underwriter  for,  a  registered  open-end 
management  investment  company  and 
an  affiliated  person  of  such  a  person  or 
principal  underwriter  shall  be  exempt 
from  section  17(d)  of  the  Act  (15  U.S.C. 
80a-17(d))  and  rule  17d-l  thereunder  (17 
CFR  270.17d-l),  to  the  extent  necessary 
to  permit  any  such  person  or  principal 
underwriter  to  enter  into  a  written 
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agreement  with  such  company  whereby 
the  company  will  make  payments  in 
connection  with  the  distribution  of  its 
shares,  Provided,  That: 

(a)  Such  agreement  is  made  in 
compliance  with  the  provisions  of 
§  270.12b-l:  and 

(b)  No  other  registered  management 
investment  company  which  is  either  an 
affiliated  person  of  such  company  or  an 
afniiated  person  of  such  a  person  is  a 
party  to  such  agreement. 

II.  Chapter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

1.  By  adding  new  Item  l(b)(15],  Part  II 
of  Form  N-1  as  follows: 

S  239.15  Form  N-1  for  open-end 
management  investment  companies 
registered  on  Form  N-8A 

9  274.1 1  Form  N-1,  registration  statement 
of  open-end  management  Investment 
companies. 

***** 

Item  1.  Financial  Statements  and  Exhibits. 
***** 

(b]  Exhibits: 

***** 

(15)  copies  of  any  plan  entered  into  by 
Registrant  pursuant  to  rule  12b-l  under  the 
1940  Act,  which  describes  all  material 
aspects  of  the  financing  of  distribution  of 
Registrant’s  shares,  and  any  agreements  with 
any  person  relating  to  implementation  of  such 
plan. 

2.  By  adding  new  Item  9,  Part  II,  of 
Form  N-1  and  renumbering  current  Item 
9  in  Part  II  as  Item  10: 

9  239.15  Form  N-1  for  opsn-snd 
managsmsnt  investment  companies 
registered  on  Form  N-8A 

9  274.1 1  Form  N-1,  registration  statement 
of  open-end  management  investment 
companies. 

***** 

Item  9.  Distribution  Expenses. 

Furnish  a  summary  of  the  material  aspects 
of  any  plan  pursuant  to  which  the  Registrant 
incurs  expenses  related  to  the  distribution  of 
its  shares,  and  of  any  agreements  related  to 
the  implementation  of  such  a  plan.  The  . 
summary  should  include,  among  other 
material  information,  the  following: 

(a)  The  amounts  paid  by  the  Registrant 
under  the  plan  during  the  last  Fiscal  year,  as  a 
total  dollar  amount  and  a  percentage  of 
Registrant's  average  net  assets  during  that 
period; 

(b)  The  manner  in  which  such  amount  was 
spent  on: 

(i)  Advertising, 


(ii)  Printing  and  mailing  of  prospectuses  to 
other  than  current  shareholders, 

(iii)  Compensation  to  underwriters, 

(iv)  Compensation  to  dealers, 

(v)  Compensation  to  sales  personnel,  and 

(vi)  Other  (specify). 

(c)  Whether  any  of  the  following  persons 
had  a  direct  or  indirect  financial  interest  in 
the  operation  of  the  plan  or  related 
agreements: 

(i)  Any  interested  person  of  the  Registrant; 
or 

(ii)  Any  director  of  the  Registrant  who  is 
not  an  interested  person  of  the  Registrant. 

(d)  The  benefits,  if  any,  to  the  Registrant 
resulting  from  the  plan. 

Instruction:  In  responding  to  this  item  the 
Registrant  should  take  note  of  the 
requirements  of  rule  12b-l  under  the  1940  Act 
(17  CFR  270.12h-l). 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

October  28, 1980. 

[FR  Doc.  80-34786  Filed  11-6-80;  8:45  am) 

BILUNQ  CODE  M10-01-M 

17  CFR  Parte  240  and  249 

[Release  No.  34-17258,  File  No.  S7-590] 

Rlings  by  Self-Regulatory 
Organizations  of  Proposed  Rule 
Changes  and  Other  Materials  with  the 
Commission 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rules  and  form;  revocation 
of  rule  and  form. 

summary:  The  Commission  is  amending 
the  requirements  applicable  to  the  Bling 
by  self-regulatory  organizations  of 
proposed  rule  changes  and  certain  other 
materials.  The  amendments,  which  are 
intended  to  facilitate  the  review  of 
proposed  rule  changes,  (i)  specify  in 
greater  detail  the  information  required 
in  a  filing;  (ii)  expand  the  categories  of 
proposed  rule  changes  that  may  become 
effective  summarily  to  include  certain 
rules  effecting  changes  in  existing 
services  of  registered  clearing  agencies; 
and  (iii)  clarify  which  actions  of  self- 
regulatory  organizations  are  proposed 
rule  changes.  In  addition,  the 
Commission  is  revoking  the  requirement 
that  self-regulatory  organizations  file 
stated  policies,  practices,  and 
interpretations  not  deemed  to  be  rules. 
The  Commission  is  also  revoking 
requirements  that  each  national 
securities  exchange  or  registered 
securities  association  file  separately 
information  about  its  rules  in  effect  on 
June  4, 1975,  and  certain  forms,  reports, 
or  questionnaires.  Finally,  the 
Commission  is  adopting  a  rule  requiring 
registered  clearing  agencies  to  file 


material  they  make  generally  available. 
The  Commission  is  withdrawing,  in  a 
separate  release,  proposals  relating  to 
these  matters. 

EFFECTIVE  DATE:  January  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

Susan  Davis,  Esq.,  (202)  272-2828;  or 
Jeffi^y  Jordan,  Esq.,  (202)  272-2847, 
Division  of  Market  Regulation, 

Securities  and  Exchange  Commission, 
Washington,  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  announced  the  following  action 
with  respect  to  proposals  in  its  May  1979 
release  '  (the  “I^oposal  Release”)  to 
facilitate  review  of  proposed  rule 
changes  of  self-regulatory  organizations 
under  Section  19(b)  ^  of  the  Securities 
Exchange  Act  of  1934  (the  “Act”):  * 

(1)  Adoption  of  amendments  to  Rule 
19b-4  under  the  Act,* 

(A)  Clarifying  which  actions  of  a  self- 
regulatory  organization  constitute 
proposed  rule  changes, 

(B)  Providing  summary  effectiveness 
for  certain  rules  changing  existing 
services  of  registered  clearing  agencies, 

(C)  Eliminating  the  requirement  that  a 
self-regulatory  organization  file  on  Form 
19b-4B  ‘  notice  of  stated  policies, 
practices,  and  interpretations  not 
deemed  to  be  rules,  and 

(D)  Eliminating  the  requirement  that 
each  national  securities  exchange  and 
registered  securities  association  file 
information  about  its  rules  in  effect  on 
June  4, 1975. 

'  Securities  Exchange  Act  Release  No.  15838  (May 
la  1979).  44  FR  30924  (May  29. 1979).  The 
Commission  received  comments  in  response  to  the 
Proposal  Release  from  the  American  Stock 
Exchange.  Inc.  ("Amex”).  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE”),  Depository  Trust 
Company  ("DTC"),  Municipal  Securities 
Rulemaldng  Board  (“MSRB”),  National  Association 
of  Securities  Dealers.  Inc.  ("NASD”).  National 
Securities  Clearing  Corporation  ("NSCC").  New 
Yoric  Stock  Exchange,  bic.  (“NYSE”),  and  Options 
Clearing  Corporation  (“OCC).  Securities  and 
Exchange  Commission  File  No.  S7-590  ("File  No. 
S7-590”). 

*15  U.S.C.  78s(b).  Section  19(b)  requires  a  self- 
regulatory  organization  to  file  with  the  Commission 
each  of  its  proposed  rule  changes,  accompanied  by 
a  concise  general  statement  of  the  basis  and 
purpose  of  the  proposed  rule  change.  A  proposed 
rule  change  cannot  take  efiect  unless  the 
Commission  approves  it,  or  it  is  otherwise  permitted 
to  become  efiective  under  Section  19(b].  To  approve 
a  proposed  rule  change,  the  Commission  must  find 
that  the  rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  the  self- 
regulatory  organization  proposing  the  rule  change. 

’15  U.S.C.  78a  et  seq. 

'*17  CFR  240.19b-4.  Rule  19b-4  was  adopted  in 
August  1975.  Securities  Exchange  Act  Release  No. 
11604  (Aug.  19. 1975),  40  FR  40509  (Sept.  3, 1975). 

*17  CFR  249.019b. 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7,  1980  /  Rules  and  "Regulations  73907 


(2)  Adoption  of  amendments  to  Form 
19b-^A  ®  and  redesignation  of  Form 
19b-4A  as  Form  19b-4. 

(3)  Revocation  of  Form  19b-4B,  on 
which  notice  is  Hied  of  stated  policies, 
practices,  and  interpretations  not 
deemed  to  be  rules. 

(4)  Revocation  of  Rule  17a-18,^  which 
requires  national  securities  exchanges 
and  registered  securities  associations  to 
file  new  or  substantially  modified  forms, 
reports,  or  questionnaires. 

(5)  Adoption  of  Rule  17a-22  ® 
requiring  registered  clearing  agencies  to 
file  materials  they  issue  or  make 
generally  available. 

(6)  Withdrawal  of  proposed 
amendments  to  Rule  19b-4  and  Form 
19b-4A  that  would  have  provided 
summary  effectiveness  for  certain 
proposed  rule  changes  of  self-regulatory 
organizations  circulated,  for  pre-Hling 
review,  to  the  Commission  and  to 
persons  who  would  be  subject  to  the 
rules. 

(7)  Withdrawal  of  proposed  Rule  3b-7, 
which  would  have  deHned  tha  term 
“rule”  of  a  self-regulatory  organization 
for  purposes  of  Sections  3(a)(27)  and 
3(a](28i  of  the  Act.® 

The  Commission’s  actions  announced 
today  are  intended  to  facilitate  the 
review  of  proposed  rule  changes  of  self- 
regulatory  organizations  ^  *  and  are 
designed  to  complement  the 
Commission’s  ongoing  program  to 
improve  the  review  process.^®  The  self- 
regulatory  organizations  have  also 
undertaken  efforts  to  improve  the 
review  process  and  have  substantially 
assisted  the  Commission  in  its  efforts  in 
this  area.  Continued  cooperation  and 
communication  between  the 
Commission  and  the  self-regulatory 
organizations  is  essential  to  the  efHcient 
administration  of  Section  19(b). 

The  Commission’s  actions  are 
discussed  in  detail  in  the  remainder  of 

•  17  CFR  249.8193. 

’  17  OTt  240.17a-18. 

» 17  CFR  240.17a-22. 

»  15  U.S.C.  78c(a)(27).  78c(a)(28). 

In  accordance  with  Section  17A(d)(3](A)(i)  of 
the  Act,  15  U.S.C.  78q-l(d)(3](A)(i),  at  least  fifteei^ 
days  before  this  announcement,  the  Commission 
consulted  and  requested.the  views  of  the  Board  of 
Governors  of  the  Federal  Reserve  System. 

'  *  Rule  19b-4  applies  only  to  proposed  rule 
changes  of  self-regulatory  organizations.  The 
Commission  has  proposed  a  separate  rule  under  the 
Act.  proposed  RulellAa3-2,  which  would  establish 
procedures  relating  to  plans  governing  the  planning, 
developing,  operating  or  regulating  of  a  national 
market  system,  or  one  or  more  facilities  thereof.  See 
Securities  Exchange  Act  Release  No.  16410  (Dec.  7, 
1979),  44  FR  72607  (Dec.  14, 1979). 

**  Each  year  since  1975  the  Commission  has 
received  approximately  three  hundred  filings  of 
proposed  rule  changes  and  stated  policies, 
practices,  and  interpretations  not  deemed  to  be 
rules. 


this  release,*®  which  consists  of  the 
following  sections: 

I.  Amendments  to  Form  19b-4. 

II.  Expansion  of  categories  of  proposed  rule 
changes  that  may  become  effective  on  filing. 

III.  Self-regulatory  organization  actions 
constituting  proposed  rule  changes. 

IV.  Revocation  of  certain  hling 
requirements;  adoption  of  rule  17a-22 
concerning  registered  clearing  agencies. 

y.  Statutory  basis. 

VI.  Text  of  rules  and  form. 

I.  Amendments  to  Form  19b-4 

A  major  problem  the  Commission  has 
encountered  in  administering  Section 
19(b)  is  that  many  proposed  rule  change 
filings  have  not  provided  an  adequate 
basis  for  Commission  review.  As  a 
result,  the  Commission’s  staff  has  had  to 
devote  considerable  time  and  resources 
to  obtaining  from  self-regulatory 
organizations  necessary  information  not 
provided  in  the  filings,  thereby  delaying 
the  rule  review  process.  To  avoid  such 
delays,  the  Commission  proposed 
amendments  to  Form  19b-4A  designed 
to  elicit  the  information  necessary  for  it 
to  review  proposed  rule  changes 
promptly  and  efficiently.  The 
Commission  is  adopting  the  proposed 
amendments  with  the  modifications 
described  below  and  is  redesignating 
Form  19b-4A  as  Form  19b-4. 

A.  Instruction  B.  Need  for  Careful 
Preparation  of  the  Completed  Form, 
Including  Exhibits 

The  Commission  proposed  a  new 
Instruction  B  to  Form  19b-4  emphasizing 
that  the  information  required  by  the 
form  is  necessary  for  the  Commission  to 
determine  whether,  as  required  by 
Section  19(b)  of  the  Act,  a  proposed  rule 
change  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder. 
Instruction  B  also  makes  clear  that  any 
filing  not  in  compliance  with  the 
requirements  of  the  form  may  be 
returned  to  the  self-regulatory 
organization  at  any  time  before  issuance 
of  the  notice  of  filing. 

Commentators  expressed  concern  that 
Instruction  B  would  permit  the 
Commission  or  its  staff  to  return  filings 
on  the  basis  of  substantive  objections.** 
Instruction  B,  however,  does  not 
contemplate  that  filings  will  be  returned 
for  reasons  other  than  failure  to  comply 
with  the  requirements  of  the  form. 

Another  commentator  stated  that 
Instruction  B  could  exacerbate  pre-filing 

'  ’  The  withdrawal  of  proposed  Rule  3b-7  and 
certain  proposed  amendments  to  Rule  19b-4  and 
Form  19b-4A  is  the  subject  of  a  brief  companion 
release  also  issued  today.  Securities  Exchange  Act 
Release  No.  17259  (October  30, 1980)  (the 
"Companion  Release”). 

“  DTC,  NASD,  and  NYSE  Responses.  File  No.  S7- 
590. 


delays  unless  the  Commission 
established  a  limit  on  the  time  for 
determining  whether  a  filing  is 
deficient.  The  Commission  intends  to 
publish  notices  of  filing  promptly.  Since 
prompt  publication  of  the  notices  will 
effectively  reduce  pre-filing  delays,  the 
Commission  believes  that  establishing 
further  limits  on  the  time  for  pre-filing 
review  is  unnecessary. 

The  Commission  believes  that  the 
information  provided  on  Form  19b-4 
must  be  adequate  to  support  a 
Commission  finding  that  a  proposed  rule 
change  is  consistent  with  the  Act  and 
applicable  rules  and  regulations.’® 
Returning  deHcient  filings  permits  the 
Commission  and  its  staff  to  focus  on 
filings  that  provide  an  adequate  basis 
fqr  review.  Accordingly,  the  Commission 
is  adopting  Instruction  B,  as  proposed, 
with  only  editorial  changes. 

B.  Instruction  D.  Amendments 

Instruction  D  prescribes  requirements 
for  amending  rule  change  filings.  The 
Commission  proposed  certain 
amendments  to  the  instruction,  including 
requirements  to  indicate  changes,  if  any, 
made  from  the  preceding  filing  and  from 
existing  rules  of  the  self-regulatory 
organization. 

One  commentator  stated  that  when 
amending  a  filing  the  self-regulatory 
organization  should  not  be  required  to 
submit  the  entire  text  of  a  lengthy  rule  in 
order  to  alter,  for  example,  only  one 
page  of  the  text.”  The  Commission 
agrees  that  the  filing  requirement  should 
afford  some  flexibility  in  that  regard  and 
has  revised  the  instruction  to  provide 
that  if  the  self-regulatory  organization  is 
amending  only  part  of  the  text  of  a 
lengthy  proposed  rule  change,  it  may  file 
only  those  portions  of  the  text  in  which 
amendments  are  made  if  the  filing  is 
clearly  understandable  on  its  face. 

Instruction  D  has  also  been  revised  in 
several  other  respects.  First,  it  has  been 
revised  to  make  clear  that  the  self- 
regulatory  organization  must  Hie,  in 
accordance  with  Instruction  F,  copies  of 
any  correspondence  or  other 
communications  reduced  to  writing 
(including  comment  letters)  to  and  from 
the  self-regulatory  organization  that  it 
prepares  or  receives  on  a  proposed  rule 
change  after  the  rule  change  is  filed  with 
the  Commission  but  before  the 
Commission  takes  final  action  on  it. 
Second,  Instruction  D  has  been  revised 
to  provide  that  if  information  in  such  a 
communication  makes  the  rule  change 
niing  inaccurate,  the  Tiling  must  be 
amended  to  correct  the  inaccuracy.  - 

'*  Amex  Response,  File  No.  S7-590. 

**See  text  accompanying  n.  24,  infra. 

”  NASD  Response,  File  No.  S7-590. 
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Third,  it  has  been  revised  to  describe 
more  clearly  the  manner  in  which 
changes  made  by  the  amendment  are  to 
be  marked.  Finally,  the  instruction  has 
been  revised  to  provide  that  the  self- 
regulatory  organization  is  required  to 
explain  the  purpose  of  the  amendment 
and,  if  the  amendment  changes  the 
purpose  of  the  proposed  rule  change,  it 
is  also  required  to  provide  a  revised 
statement  of  the  purpose  of  the 
proposed  rule  change.*' 

C.  Instruction  E.  Completion  of  Action 
by  the  Self-Regulatory  Organization  on 
the  Proposed  Rule  Change 

Instruction  E  provides  that  if  the  self- 
regulatory  organization  files  a  proposed 
rule  change  before  it  has  completed  all 
action  necessary  for  internal  approval  of 
the  change,  it  must  consent  to  an 
extension  of  time  until  at  least  thirty- 
five  days  after  the  self-regiilatory 
organization  files  an  amendment  stating 
that  it  has  completed  action  on  the  rule 
change.  One  commentator  stated  that 
the  requirement  is  unnecessarily  rigid.** 
The  commentator  suggested  that  the 
instruction  should  provide  for 
extensions  of  up  to  thirty-five  days,  to 
be  negotiated  as  circumstances  warrant. 

In  most  instances,  after  the  self- 
regulatory  organization  files  an 
amendment  stating  that  it  has  completed 
action  on  the  proposed  rule  change,  the 
Commission  requires  thirty-five  days  to 
complete  its  review.  Where  the 
Commission  completes  its  review  before 
expiration  of  the  thirty-five  day  period, 
it  can  accelerate  effectiveness  of  the 
rule  change.**  Accordingly,  the 
Commission  is  adopting  Instruction  E 
without  the  suggested  amendment. 

D.  Item  1.  Text  of  the  Proposed  Rule 
Change 

Paragraph  (a)  of  Item  1  requires  the 
self-re^atory  organization  to  set  forth 
the  text  of  the  proposed  rule  change. 

The  Conunission  proposed  to  amend 
paragraph  (a)  to  require  the  self- 
regulatory  organization  to  submit  any 


"As  indicated  elsewhere  in  this  release,  the 
Commission  has  decided  not  to  adopt  the  proposed 
category  for  summary  effectiveness  of  proposed  rule 
changes  subjected  to  pre-filing  review  (see  text 
accompanying  n.  46  infra).  Therefore,  the 
Commission  is  withdrawing  related  proposed 
amendments  to  Instructions  D  and  E  and  Item  7.  See 
the  Companion  Release. 

"NYSE  Response.  File  No.  S7-590. 

"Section  19(b)(2)  of  the  Act  provides  that  the 
Commission  shall  not  approve  any  proposed  rule 
change  before  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing  thereof,  unless  the 
Commission  finds  good  cause  for  doing  so.  If  the 
self-regulatory  organization  requests  accelerated 
effectiveness  pursuant  to  Section  19(b)(2),  it  should 
so  indicate  in  Item  7(d)  of  Form  19b-U  and  provide  a 
statement  explaining  why  there  is  good  cause  for 
the  Commission  to  accelerate  effectiveness. 


existing  form,  report,  or  questionnaire 
that  is  directly  related  to  a  proposed 
rule  change.  A  number  of  self-regulatory 
organization  rules  are  implemented 
through  prescribed  forms,  reports,  or 
questionnaires  not  set  forth  in  the  text  of 
Ae  rules  published  by  the  self- 
regulatory  organization.  In  considering 
such  rules,  the  Commission  reviews  the 
related  forms,  reports,  or  questionnaires. 
Accordingly,  to  expedite  the  review 
process,  Ae  Commission  is  adopting  the 
amendment  to  Item  1(a)  as  proposed. 

Paragraph  (b)  of  Item  1  of  Form  19b- 
4A  as  originally  adopted  requires  the 
self-regulatory  organization  to  set  forth 
the  text  of  any  rules  the  application  of 
which  is  affected,  directly  or  indirectly, 
by  the  proposed  rule  change.  In 
response  to  comments  that  that 
requirement  was  overly  burdensome, 
the  Commission  proposed  to  amend 
paragraph  (b)  to  require  that  the 
designation  or  title,  rather  than  the  text, 
of  such  rules  be  provided. 

One  comsientator  suggested  that  the 
Commission  revise  paragraph  (b)  to 
delete  the  requirement  that  the  self- 
regulatory  organization  list  those  rules 
that  the  proposed  rule  change  affects 
indirectly.**  The  commentator  stated 
that  the  requirement  is  unwieldy  and 
burdensome  because  indirect  effects 
cannot  be  predicted  fully  and 
accurately. 

The  Commission  does  not  intend  to 
require  the  self-regulatory  organization 
to  predict  every  effect  a  proposed  rule 
change  could  have  on  the  organization’s 
existing  rules.  Rather,  the  Commission 
intends  to  require  the  self-regulatory 
organization  merely  to  identify  those 
rules  on  which  the  organization 
reasonably  expects  the  proposed  rule 
change  to  have  direct  or  significant 
indirect  effects.  Accordingly,  the 
Commission  has  revised  Ae  amendment 
to  Item  l(b]  to  make  that  intent  clear. 

E.  Item  2.  Procedures  of  the  Self- 
Regulatory  Organization 

Item  2  requires  the  self-regulatory 
organization  to  describe  action  on  the 
proposed  rule  change  taken  by  its 
members  or  board  of  directors  or  other 
governing  body.  The  Commission 
proposed  to  amend  Item  2  to  require  the 
self-regulatory  organization  to  provide 
the  name  and  telephone  number  of  the 
staff  member  prepared  to  respond  to 
questions  and  comments  on  the 
proposed  rule  change.  The  Commission 
has  revised  the  amendment,  in  light  of  a 
suggestion  made  by  one  commentator,** 
to  provide  for  instances  where  different 
persons  at  the  self-regulatory 


*'  NYSE  Response,  File  No.  S7-590. 
“/rf. 


organization  are  best  prepared  to 
discuss  different  aspects  of  the  proposal. 

F.  Item  3.  Self-Regulatory 
Organization’s  Statement  of  the  Purpose 
of,  and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

Item  3  of  Form  19b-4A  as  originally 
adopted  requires  a  statement  of  the 
purpose  of  a  proposed  rule  change,  and 
Item  4  requires  a  statement  of  its  basis 
under  the  Act.  The  Commission 
proposed  to  combine  the  statements  of 
purpose  and  basis.  The  Commission  also 
proposed  amendments  to  specify  in 
detail  the  information  required  in  the 
statement,  making  clear  ^at  the 
statement  should  be  sufficiently  detailed 
and  specific  to  support  a  Commission 
finding  under  Section  19(b)  that  the 
'proposed  rule  change  is  consistent  with 
the  Act  and  rules  and  relations 
thereunder.  Several  commentators 
objected  to  proposed  Item  3,  contending 
that  the  required  statement  either  is 
unnecessary  or  exceeds  the  Section 
19(b)(2)  requirement  for  a  “concise” 
statement.** 

The  statement  of  purpose  and  basis 
must  be  sufficient  to  support  a  finding 
by  the  Commission  that  a  proposed  rule 
change  is  consistent  with  the  Act  and 
rules  and  regulations  thereunder.  The 
Congress  anticipated  that,  in  most 
instances,  the  Commission’s  statement 
of  reasons  for  approving  a  proposed  rule 
change  would  “simply  be  an 
endorsement  of  the  justification  filed  by 
the  self-regulatory  agency.”  *'  The 
Commission  is  adopting  the  proposed 
amendments  to  the  statement  of  purpose 
and  basis,  limiting  the  requirement  to 
discuss  problems  persons  are  likely  to 
have  in  complying  with  the  proposed 
rule  change.  In  light  of  objections  raised 
by  commentators,**  the  Commission  has 
modified  that  requirement  to  require 
discussion  only  of  significant 
compliance  problems. 

G.  Item  4.  Self-Regulatory 
Organization’s  Statement  on  Burden  on 
Competition 

Item  4  requires  the  self-regulatory 
organization  to  provide  a  discussion  of 
any  burden  on  competition  the  proposed 
rule  change  would  impose.  The 
Commission  proposed  to  amend  Item  4 
to  make  it  clear  that  the  discussion  must 
be  clearly  articulated  and  thorough  and 
to  specify  in  detail  the  information  to  be 
included. 


"DTC,  NASD,  and  NYSE  Responses.  File  No.  S7- 
590. 

"Securities  Acts  Amendments  of  1975,  Report  of 
the  Senate  Comm,  on  Banking,  Housing  and  Urban 
Affairs  to  Accompany  S.  249,  S.  Rep.  No.  94-75,  94th 
Cong.,  1st  Sess.  30  (1975). 

"DTC  and  NASD  Responses,  File  No.  S7-5e0. 
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One  commentator  stated  that  the 
proposed  amendment  would  require 
self-regulatory  organizations  to 
speculate  on  competition  issues.  A 
second  commentator  suggested  that  the 
requirement  to  discuss  competition 
issues  raised  by  commentators  should 
be  limited  to  significant  issues. 

The  Commission  believes  that  the 
statement  concerning  any  burden  on 
competition  must  be  sufficiently  detailed 
and  specific  to  support  a  Commission 
hnding  that  the  proposed  rule  change 
does  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  and  is  adopting  Item 
4  essentially  as  proposed.  It  has, 
however,  revised  the  requirement  to 
respond  to  comments  received 
concerning  any  impact  on  competition  to 
comments  received  concerning  any 
significant  impact  on  competition. 

H.  Items  5  and  9.  Comments  on  the 
Proposed  Rule  Change 

Item  5  requires  the  self-regulatory 
organization  to  summarize  the 
comments  it  receives  on  a  proposed  rule 
change.  The  Commission  proposed  to 
amend  Item  5  to  require  the  self- 
regulatory  organization  to  respond  in 
detail  to  significant  issues  raised  by 
commentators  that  are  not  discussed  in 
response  to  Items  3  or  4. 

One  commentator  stated  that  the 
requirement  in  Item  5  to  respond  to 
comments  is  unnecessary  in  light  of  the 
Item  4  requirement  to  provide  a 
discussion  of  comments  on  any  burden 
on  competition.^^  A  second  commentator 
stated  that  the  requirement  is 
unnecessary  because  self-regulatory 
organizations  will  not  risk  rejection  or 
disapproval  of  a  proposed  rule  change 
by  failing  to  respond  to  any  comment 
concerning  the  statutory  basis  for  the 
proposed  rule  change.*®  This 
commentator  also  stated  that  the  new 
requirement  would,  in  effect,  require  the 
self-regulatory  organization  to  respond 
to  every  comment  received  because  the 
significance  of  a  comment  would  be 
determined  not  by  the  self-regulatory 
organization  but  by  the  Commission’s 
staff  in  its  review  of  the  filing.**  A  third 
commentator  stated  that  the  comments 
to  which  the  self-regulatory  organization 
must  respond  should  be  limited  to 
written  comments,  at  least  as  far  as 
clearing  agencies  are  concerned.** 


“DTC  Response,  File  No.  S7-590. 

”  NYSE  Response,  File  No.  S7-590. 
”See  text  accompanying  n.  29  infra. 
"NYSE  Response,  File  No.  S7-590. 
”  Amex  Response.  File  No.  S7-5go. 
*'Id 

"DTC  Response,  File  No.  S7-590. 


The  requirement  in  Item  5  to  respond 
to  conunents  does  not  duplicate  the  Item 
4  requirement  to  discuss  comments  on 
competition.  Item  5  provides  that  if  a 
comment  is  addressed  in  the  statement 
of  basis  and  purpose  (Item  3)  or 
discussion  of  competition  issues  (Item 
4),  the  self-regulatory  organization 
should  cross-reference  the  response. 

The  Commission  does  not  believe  that 
the  requirement  to  respond  to  comments 
raising  significant  issues  would  impose 
an  undue  burden  on  self-regulatory 
organizations.  The  amendment  is 
intended  to  require  only  that  the  self- 
regulatory  organization  respond  to 
written  comments.  The  volume  of  such 
comment  letters  usually  is  not  great. 
Frequently,  none  or  at  most  a  very  few 
are  received.  Moreover,  it  has  not  been 
the  Commission’s  experience  that  the 
comment  letters  typically  raise 
inappropriate  or  trivial  issues. 
Accordingly,  the  Commission  is 
adopting  the  amendment  to  Item  5, 
modified  to  make  clear  that  the 
requirement  applies  only  to  written 
comments. 

A  related  provision,  Item  9,  requires 
the  self-regulatory  organization  to  file 
copies  of  any  comment  letters  it 
receives.  The  Commission  proposed  to 
amend  Item  9  to  require  the  self- 
regulatory  organization  to  provide,  in 
addition  to  the  required  copies  of 
comment  letters,  an  alphabetical  list  of 
such  letters  and  a  transcript  of 
comments  on  the  proposed  rule  change 
made  at  any  public  meeting  or,  if  a 
transcript  is  not  available,  a  summary  of 
such  comments. 

One  commentator  suggested  that  the 
Commission  make  it  clear  that  the  term 
“public  meeting”  does  not  include, 
except  to  the  extent  specifically 
designated  as  “public,”  meetings  such  as 
board  meetings,  committee  meetings, 
and  informal  meetings  between  staff 
and  members  of  the  self-regulatory 
organization.**  The  Commission  does 
not  intend,  and  does  not  believe  the 
term  “public  meeting”  is  generally 
understood,  to  cover  such  meetings.  The 
Commission  believes  transcripts  or 
summaries  of  comments  made  at  public 
meetings  would  facilitate  Commission 
review.*^ 

The  Commission  is  adopting  Item  9  as 
proposed  with  one  revision.  It  has 


“  Amex  Response,  File  No.  S7-590. 

"The  Commission  is  amending  paragraph  (h)  of 
Rule  19b-4,  to  require  that  a  self-regulatory 
organizations  retain  in  a  file,  available  for  public 
inspection  and  copying,  any  correspondence  and 
other  communications  reduced  to  writing' (including 
comment  letters]  to  and  from  such  self-regulatory 
organization  concerning  any  proposed  rule  change 
riling,  whether  the  correspondence  or 
communication  is  prepared  or  received  before  or 
after  the  filing  of  the  proposed  rule  change. 


revised  Item  9  to  reflect  the  requirement 
in  Instruction  D  that  the  self-regulatory 
organization  file  copies  of  any 
correspondence  or  other 
communications  reduced  to  writing 
(including  comment  letters)  to  and  from 
the  self-regulatory  organization 
concerning  the  rule  change  that  it 
receives  or  prepares  after  the  proposed 
rule  change  is  filed  with  the  Commission 
but  before  the  Commission  takes  final 
action  on  it. 

I.  Item  7.  Basis  for  Summary 
Effectiveness  or  Accelerated 
Effectiveness  of  the  Proposed  Rule 
Change 

Item  7  requires  the  self-regulatory 
organization  to  indicate  under  which 
provision  of  Section  19(b)(3),  if  any,  it  is 
designating  the  proposed  rule  change  for 
summary  effectiveness.  The  Commission 
is  amending  that  item  to  reflect  the  new 
category  for  summary  effectiveness  of 
certain  clearing  agency  rules.**  It  is  also 
adding  a  new  paragraph  (d)  to  Item  7 
providing  that  if  the  self-regulatory 
organization  requests  accelerated 
effectiveness  pursuant  to  Section 
19(b)(2),  it  must  provide  a  statement 
explaining  why  there  is  good  cause  for 
the  Commission  to  accelerate 
effectiveness.** 

/.  Item  8.  Proposed  Rule  Change  Based 
on  Other  Rules 

The  Commission  proposed  a  new  Item 
8  to  require  the  self-regulatory 
organization  to  state  whether  a 
proposed  rule  change  is  based  on  a  rule 
of  another  self-regulatory  organization 
or  of  the  Commission  and,  if  so,  to 
identify  the  rule  and  explain  any 
differences  between  that  rule  and  the 
proposed  rule  change. 

One  commentator  asserted  that  it  is 
inappropriate  to  require  the  self- 
regulatory  organization  to  interpret  the 
rules  of  another  self-regulatory 
organization,  with  respect  to  which  it 
does  not  have  jurisdiction,  expertise,  or 
experience.  **'rhe  Commission  is 
adopting  Item  8,  revised  to  make  clear 
that  any  discussion  of  rules  of  other  self- 
regulatory  organizations  or  of  the 
Commission  is  to  be  based  on  the  self- 
regulatory  organization’s  understanding 
of  those  niles. 

K.  Exhibit  1.  Notice  of  Filing 

The  Conunission  is  adopting  the 
proposed  amendments  to  Exhibit  1  of 
Form  19b-4,  the  Notice  of  Filing  for 


"See  text  accompanying  n.  49  infra. 
"See  n.  20  supra. 

"NYSE  Response,  File  No.  S7-S90. 
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publication  in  the  Federal  Register.’* 

The  Commission  is  also  adopting  two 
other  amendments  to  Exhibit  1.  First,  it 
is  amending  Item  I  to  require  that  the 
response  to  the  item  include  only  the 
terms  of  substance  of  the  proposed  rule 
change  or  the  text  of  the  proposed  rule 
change,  if  it  is  relatively  brief.  Second,  it 
is  amending  Item  II  to  require  a  brief 
summary  of  the  most  signiHcant  aspects, 
rather  than  the  full  text,  of  the  responses 
to  Items  3, 4,  and  5  in  the  completed 
Form  19b-4.  These  two  changes  are 
designed  to  reduce  the  length  of  notices 
published  in  the  Federal  Register. 

II.  Expansion  of  Categories  of  Proposed 
Rule  Changes  That  may  Become 
Effective  on  Filing 

Section  19(b)(3)(A](iii)  of  the  Act  ** 
authorizes  the  Commission  to  expand 
the  categories  of  proposed  rule  changes 
that  self-regulatory  organizations  may 
designate  for  summary  effectiveness.** 
The  Commission  proposed  to  exercise 
that  authority  by  amending  Rule  19b-4 
to  permit  the  self-regulatory 
organization  to  designate  a  proposed 
rule  change  for  summary  effectiveness  if 
the  self-regulatory  organization  provides 
a  thirty-day  pre-filing  comment  period 
on  the  rule  and  before  the  rule  change 
becomes  operative  affords  the 
Commission  a  sixty-day  period  to 
consider  abrogation  (and  refiling  under 
Section  19(b]).  The  proposal  was 
intended  to  permit  proposed  rule 
changes  to  be  put  into  effect  more 

**For  the  reasons  expressed  in  the  Proposal 
Release,  the  Commission  plans  to  continue 
publishing  notices  in  the  Federal  Register.  See 
Proposal  Release,  44  FR  30932. 

**  Section  19(b)(3)(A)  provides  that  a  proposed 
rule  change  may  take  effect  upon  Tiling  if  designated 
by  the  self-regulatory  organization  as  (i)  constituting 
a  stated  policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the  self-regulatory 
organization,  (ii)  establishing  or  changing  a  due.  fee, 
or  other  charge  imposed  by  the  self-regulatory 
organization,  or  (iii)  concerned  solely  with  the 
administration  of  the  self-regulatory  organization  or 
other  matters  which  the  Commission,  by  rule, 
consistent  with  the  public  interest  and  die  purposes 
of  Section  19(b),  may  specify  as  without  the 
provisions  of  Section  19(b)(2). 

**The  Commission  announced  in  the  Proposal 
Release  that,  as  a  matter  of  general  policy,  if  a  self- 
regulatory  organization,  other  than  die  MSRB,  files 
under  Section  19(b)(3)(A)(ii)  a  proposed  rule  change 
that  establishes  or  Ganges  a  due,  fee,  or  other 
charge  applicable  to  a  non-member  or  a  non¬ 
participant.  the  Commission  intends,  unless  unusual 
circumstances  are  present,  to  abrogate  the  rule 
change  and  require  that  it  be  filed  for  review  under 
Section  19(b)(2).  Proposal  Release.  44  FR  30928. 
Several  commentators  stated  that  they  believe  that 
general  policy  is  too  broad.  The  Commission, 
however,  continues  to  believe  that,  in  the  absence 
of  unusal  circumstances,  dues,  fees,  and  other 
charges  applicable  to  non-members  or  non¬ 
participants  should  receive  full  review  under 
Section  19(b)(2).  The  general  policy  announced  is 
sufficiently  flexible  to  permit  summary  effectiveness 
on  a  case-by-case  basis. 


rapidly  than  frequently  is  the  case  when 
full  Commission  review  and  approval 
are  required. 

Commentators  questioned  both  the 
usefulness  of  the  proposed  category  *' 
and  the  Commission’s  authority  to  adopt 
it.*’ 'The  major  objection  to  the  proposed 
amendment  was  to  the  length  of  time 
required  between  circulation  and  ^ 
operation  of  the  rule.**  Commentators 
stated  that  the  time  savings  offered  by 
the  proposed  category  would  not  be 
sufficient  to  cause  them  to  forego 
Commission  approval  under  Section 
19(b)(2).  They  suggested  that  the 
proposed  new  category  be  revised  either 
to  permit  the  Commission  to  use  its 
discretion  to  set  a  postfiling  operative 
date  up  to  60  days  after  filing  **  or  to 
dispense  with  the  post-filing  delay  in 
operation.*® 

The  proposed  category  for  summary 
effectiveness  was  intended  to  provide, 
consistently  with  the  purposes  of 
Section  19(b),  a  meaningful  opportunity 
for  public  comment  on,  and  Commission 
review  of,  proposed  rule  changes  filed 
under  the  category.  The  Commission 
believes  that  the  suggested  revisions  do 
not  make  sufficient  provision  for 
comment  or  review  before  such  rule 
changes  become  operative.  Accordingly, 
because  commentators  indicated  that 
they  would  not  use  the  new  category  as 
proposed,  the  Commission  is 
withdrawing  the  proposal.** 

The  Commission  also  is  not  adopting 
the  proposal  suggested  by  certain 
commentators  **  that  proposed  rule 
changes  of  limited  duration  be  permitted 
to  become  effective  summarily.  The 
proposal  does  not  make  adequate 
provision  for  pre-effective  comment  or 
review,  nor  does  it  provide  sufficient 
assurance  that  a  defective  rule  could  be 
abrogated  promptly.  A  substantive  rule 
change  involving,  for  example,  facilities 
implementation  or  clearing  practices 
that  became  operative  under  the 
proposed  category  might  not  be  able  to 
be  withdrawn  without  undue  disruption. 
The  Commission  also  does  not  agree 
with  commentators  that  the  proposal 
would  reduce  the  Commission’s  work.  In 
fact,  if  adopted,  the  proposal  might 
require  a  disproportionate  amount  of 
staff  time  for  evaluation  of  such  filings 

*' Amex,  CBOE,  DTC,  NSCC.  NYSE  and  OCC 
Responses.  File  No.  S7-590. 

"CBOE  NYSE  and  OCC  Responses,  File  No.  S7- 
590. 

"CBOE  Response,  File  No.  S7*-590. 

"NYSE  Response.  File  No.  S7-590. 

"  Ame\  Response,  File  No.  S7-590. 

"See  Companion  Release. 

"CBOE  NSCC,  and  OCC  Responses,  File  No.  S7- 
590. 


to  avoid  disruption  resulting  from 
abrogation.** 

The  Commission,  however,  is 
expanding  the  categories  of  clearing 
agency  rules  that  may  become  effective 
summarily,  as  suggested  in  the  Proposal 
Release  and  supported  by  clearing 
agency  commentators.** Clearing 
agencies  often  include  in  their  rules  the 
precise  mechanical  or  operational 
details  of  their  procedures.®*  Frequently, 
minor  changes  in  these  details  do  not 
fail  within  any  existing  category  of 
proposed  rule  changes  that  may  be 
designated  for  summary  effectiveness, 
and  therefore  they  require  Commission 
review  and  approval. 

Proposed  rules  dealing  solely  with 
mechanical  or  operational  details  of 
existing  clearing  agency  services  are 
similar  to  “solely  administrative’’  rules, 
which  currently  qualify  for  summary 
effectiveness  under  Section 
19(b)(3)(A)(iii)  of  the  Act.  Allowing  such 
changes  to  become  effective  on  filing 
should  increase  staff  time  available  to 
review  other  filings.  The  Commission 
believes  that  it  is  consistent  with  the 
public  interest  and  the  purposes  of 
Section  19(b)  to  amend  paragraph  (d)  of 
Rule  19b-4  (redesignated  as  paragraph 
(e))  by  adding  a  new  subparagraph  (4)  to 
provide  that: 

(e)  A  proposed  rule  change  may  take  effect 
upon  filing  with  the  Commission  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  if  properly 
designated  by  the  self-regulatory 
organization  as  *  *  * 
***** 

(4)  effecting  a  change  in  an  existing  service 
of  a  registered  clearing  agency  that  (i)  does 
not  adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or  control 
of  the  clearing  agency  or  for  which  it  is 
responsible  and  (ii)  does  not  significantly 
affect  the  respective  rights  or  obligations  of 
the  clearing  agency  or  persons  using  the 
service. 

The  Commission  believes  that 
permitting  such  proposed  rule  changes 
to  become  summarily  effective  could 
expedite  the  review  process 
significantly.®*  For  example,  proposed 

"The  Commission  has  previously  accelerated  the 
effectiveness  of,  or  taken  similar  steps  for, 
temporary  or  test  programs  filed  as  proposed  rule 
changes  under  Section  19(b)(2).  The  Commission 
will  continue  to  do  so  for  appropriate  proposed  rule 
changes. 

"NSCC  and  OCC  Responses,  File  No.  S7-590. 

“DTC,  NSCC,  and  OCC  Responses,  File  No.  S7- 
590. 

"  The  Commission,  at  this  time,  is  not  expanding 
this  category  to  include  rule  changes  of  other  self- 
regulatory  organizations.  Clearing  agencies,  unlike 
other  self-regulatory  organizations,  function 
primarily  as  providers  of  services  to  their 
participants.  As  other  self-regulatory  organizations 
develop  more  varied  and  complex  services,  it  may 
become  appropriate  to  expand  the  category  to 
include  certain  rules  of  those  organizations. 
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rule  changes  that  make  minor 
modiHcations  or  improvements  in 
services  or  implement  changes  of  a 
“housekeeping"  nature  would  be  eligible 
for  summary  effectiveness  under  the 
category.** 

III.  Self'Regulatory  Organization 
Actions  Constituting  Proposed  Rule 
Changes 

The  Commission’s  proposals  to 
facilitate  filing  and  review  of  proposed 
rule  changes  included  a  new  rule, 
proposed  Rule  3b-7,  debning  the  term 
“rule.”  That  definition  was  intended  to 
clarify  which  stated  policies,  practices, 
and  interpretations  and  other  self- 
regulatory  actions  must  be  Hied  as 
proposed  rule  changes.  Commentators, 
however,  stated  that  they  did  not 
believe  the  proposed  definition  would 
provide  clarification. 

The  Commission  has  decided  to 
withdraw  proposed  Rule  3b-7  and  to 
amend  Rule  19b-4  to  specify  more 
precisely  which  self-regulatory  actions 
constitute  proposed  rule  changes.  The 
amendments  to  Rule  19b-4  are 
discussed  in  detail  below.  As 
background  for  that  discussion,  this 
section  first  discusses  (A)  the  standards 
under  the  Act  and  under  Rule  19b-4  as 
originally  adopted  for  determining 
which  actions  are  proposed  rule  changes 
and  (B)  proposed  Rule  3b-7. 

A.  Standards  Under  the  Act  and  Rule 
19b-4  as  Originally  Adopted 

Section  19(b]  defines  the  term 
“proposed  rule  change"  to  mean  any 
proposed  rule  or  any  proposed  change 
in,  addition  to,  or  deletion  from  the  rules 
of  the  self-regulatory  organization.  Read 
together.  Sections  3(a)(27]  and  3(a)(28) 
of  the  Act  define  “rules  of  a  self- 
regulatory  organization"  to  mean  (i)  the 
rules  of  the  MSRB  and  the  constitution, 
articles  of  incorporation,  bylaws,  and 
rules,  or  instruments  corresponding 
thereto,  of  any  other  self-regulatory 
organization,  and  (ii)  such  stated 
policies,  practices,  and  interpretations  of 
the  self-regulatory  organization,  other 
than  the  MSRB,  as  the  Commission 
deems  to  be  rules. 

Paragraph  (b)  of  Rule  19b-4  as 
originally  adopted  defines  “stated 
policies,  practices,  and  interpretations” 
to  include  certain  self-regulatory  actions 
and  paragraph  (a)  of  the  rule  deems 
certain  of  these  to  be  rules.  The 
definition  of  “stated  policies,  practices, 
and  interpretations”  in  paragraph  (b) 
focuses  primarily  on  whether  the  self- 


”The  Commission,  of  course,  retains  the 
authority,  under  Section  19(b)(3)(C),  to  abrogate 
summarily  within  sixty  days  of  the  date  of  filing  any 
proposed  rule  change  that  has  become  effective 
under  Section  19(b)(3)(A). 


regulatory  action  is  either  a  material 
aspect  of  the  operation  of  the  facilities 
of  a  self-regulatory  organization  or  a 
statement  that  is  made  generally 
available  to  speciHed  persons  and  has 
certain  effects  on  those  persons.** 
Paragraph  (a)  deems  a  stated  policy, 
practice,  or  interpretation  to  be  a  rule 
only  if  it  meets  one  of  several  primarily 
procedural  tests,  such  as  being  required, 
under  the  rules  of  the  self-regulatory 
organization,  to  be  approved  by  the 
organization’s  governing  body.**  The 
standards  established  by  paragraphs  (a] 
and  (b)  were  entended  to  ensure  that  all 
significant  regulatory  actions  by  self- 
regulatory  organizations  would  be 
subject  to  Commission  review. 

The  definition  of  “stated  policies, 
practices,  and  interpretations”  in 
paragraph  (b)  of  Rule  19b-4  is 
sufficiently  broad  to  encompass  most 
significant  self-regulatory  initiatives. 

The  definition,  however,  does  not  make 
clear  that  certain  significant  regulatory  _ 
matters  that  may  be  considered  to 
concern  “privileges,”  rather  than  “rights 
or  obligations,”  are  within  the  definition. 
In  addition,  the  definition  does  not  cover 
significant  interpretations  if  they  are  not 
made  generally  available,  even  if  the 
interpretation  is  approved  or  ratified  by 
the  governing  body  of  the  self-regulatory 
organization. 

The  Commission  believes  that 
paragraph  (a),  which  deems  certain 


”  Paragraph  (b)  of  Rule  19b-4  as  originally 
adopted  provided  that  the  term  “stated  policies, 
practices,  and  interpretation”  includes: 

Any  material  aspect  of  the  operation  of  the 
facilities  of  the  self-regulatory  organization  or  any 
statement  made  generally  available  to  the 
membership  of,  or  all  participants  in,  or  persons 
having  or  seeking  access  (including,  in  the  case  of 
national  securities  exchanges  or  registered 
securities  associations,  through  a  member)  to 
facilities  of,  a  self-regulatory  organization,  or  to  a 
group  or  category  of  such  persons,  establishing  or 
changing  any  standards  or  guidelines  with  respect 
to  (1)  the  rights  or  obligations  of  such  persons  or,  in 
the  case  of  national  securities  exchanges  or 
registered  securities  associations,  persons 
associated  witlf  such  persons  or  (2)  the  application 
or  interpretation  of  an  existing  rule. 

**  Paragraph  (a)  of  Rule  19b-4  as  originally 
adopted  provided  that  a  stated  policy,  practice,  or 
interpretation  of  a  self-regulatory  organization  shall 
be  deemed  to  be  a  rule  of  the  self-regulatory 
organization  if: 

(1)  Action  thereon  by  the  members  or  by  the 
board  of  directors,  or  similar  governing  body,  of 
such  self-regulatory  organization  is  required  under 
its  constitution,  articles  of  incorporation,  by-laws, 
rules,  or  instruments  corresponding  thereto,  (2)  a 
self-regulatory  organization  elects  or  is  required, 
pursuant  to  its  constitution,  articles  of 
incorporation,  by-laws,  rules,  or  instruments 
corresponding  thereto,  to  treat  it  as  a  rule  change 
hereunder,  (3)  it  represents  a  change  in,  addition  to, 
or  deletion  from  a  stated  policy,  practice  or 
interpretation  which  the  self-regulatory  organization 
previously  treated  as  a  proposed  rule  change  or  (4) 
it  requires  a  determination,  or  affects  a  prior 
determination,  pursuant  to  Rules  8c-l(g)  or  15c2- 
1(8). 


stated  policies,  practices,  and 
interpretations  to  be  rules,  focuses  too 
extensively  on  procedural  aspects  of 
how  the  statement  was  adopted  rather 
than  on  the  substance  of  the  statement. 
For  example,  paragraph  (a)  deems  a 
stated  policy,  practice,  or  interpretation 
to  be  a  rule  if  it  is  required  to  be 
approved  by  the  governing  body  of  the 
self-regulatory  organization;  however, 
not  all  matters  that  are  required  to  be  so 
approved  are  necessarily  significant 
enough  to  warrant  Commission  review. 
At  the  same  time,  certain.other  matters 
that  are  not  required  to  be  approved  by 
the  governing  body  have  significant 
regulatory  effects  and  should  be  subject 
to  Commission  review. 

B.  Proposed  Rule  3b-7 

Proposed  Rule  3b-7  was  intended  to 
resolve  problems  encountered  with  Rule 
19b-4  by  defining  the  term  “rule” 
functionally,  instead  of  procedurally,  to 
include  statements  and  stated  policies, 
practices,  and  interpretations  having 
specified  significant  regulatory  effects.** 
TTie  definition  of  “rule”  in  proposed  Rule 
3b-7  was  drawn,  in  large  part,  from  the 
definition  of  “rule”  in  the  Administrative 
Procedure  Act  (“APA”).**The  definition 
expressly  excluded  certain  stated 
policies,  practices,  and  interpretations  of 
the  self-regulatory  organization  that  are 
reasonably  and  fairly  implied  by  the 
organization’s  existing  rules. 

Commentators  raised  a  number  of 
objections  to  the  proposed  definition  of 
“rule.”  Several  commentators  stated 
that  they  believe  the  meaning  of  the 
term  “rule”  is  already  sufficiently  clear. 
They  questioned  both  the  Commission’s 
authority  to  define  “rule”**  and  the 
usefulness  of  doing  so.**  One 
conunentator  stated  that  the  proposed 
definition  of  “rule”  is  difficult  to  read 


"Proposed  Rule  3b-7  defined  “rule”  to  include: 
The  whole  or  part  of  any  statement  or  of  any  stated 
policy,  practice,  or  interpretation  (including  any 
form,  report,  or  questionnaire) 

(a)  that  is  of  general  or  particular  applicability 
and  future  effect, 

(b)  that  is  designed  to  implement  interpret 
describe,  or  prescribe  a  requirement  procedure, 
definition,  standard,  guideline,  policy,  or  any  part  of 
a  corporate  or  financial  structure  or  organization, 
and 

(c)  that  directly  or  indirectly  affects  the  rights  or 
obligations  of  any  person  or  the  conduct  of  business 
by  any  person; 

Provided,  however,  that  the  term  “rule”  shall  not 
include  any  stated  policy,  practice,  or  interpretation 
with  respect  to  an  existing  rule  that  is  reasonably 
and  fairly  implied  by  that  rule  and  that  is  not 
required  under  the  rules  of  the  self-regulatory 
organization  to  be  approved  by  the  governing  body 
of  the  self-regulatory  organization. 

“5  U.S.C.  551(4). 

"  Amex  and  CBOE  Responses,  File  No.  S7-590. 

"  Amex  Response,  File  No.  S7-500. 
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and  understand.**  Several  commentators 
questioned  whether  the  APA  deHnition 
of  “rule”  is  an  appropriate  basis  for  a 
definition  of  "rule”  for  self-regulatory 
organizations.**  In  addition,  one 
commentator  stated  that  the  proposed 
definition  appears  to  preclude  the  self- 
regulatory  organization  from  designating 
actions  that  are  not  within  the  proposed 
definition  as  proposed  rule  changes.*’ 

The  major  objection  to  proposed  Rule 
3b-7,  however,  was  to  the  breadth  of  the 
definition  of  "rule.”**  Commentators 
were  concerned  that  the  definition  is  too 
open-ended  and  would,  inappropriately, 
cover  internal  administrative  matters** 
and  many  day-to-day  business  decisions 
of  self-regulatory  organizations.** 
Clearing  agencies  expressed  concern 
that  the  definition  would  cover  minor 
changes  in  clearance  and  settlement 
systems.**  A  few  commentators 
suggested  that  the  definition  would 
cover  such  statements  or  documents  as 
contracts  for  goods  and  services, 
individual  employment  arrangements, 
real  estate  leases,  and  annual  reports.** 

Several  commentators  focused 
separately  on  the  exclusion  from  the 
definition  of  "rule”  of  any  stated  policy, 
practice,  or  interpretation  that  is 
“reasonably  and  fairly  implied”  by  an 
existing  rule  of  the  self-regulatory 
organization  and  is  not  required  imder 
the  rules  of  the  organization  to  be 
approved  by  its  governing  body  (the 
"exclusion").  Commentators  stated  that 
the  “reasonably  and  fairly  implied” 
standard  would  not  provide  sufficient 
guidance  to  self-regulatory  organizations 
as  to  when  an  action  woidd  not  be 
required  to  be  filed  as  a  proposed  rule 
change,**  and  that  the  standard  would 
allow  self-regulatory  determinations  to 
be  "second-guessed”  by  the 
Commission.**  In  addition,  the  MSRB 
expressed  concern  that,  because  the 
exclusion  would  not  be  available  if  the 
action  was  required  to  be  approved  by 
the  self-regulatory  organization’s 
governing  body,  the  exclusion  would  not 
be  available  for  MSRB  interpretations.** 
The  MSRB  explained  that  it  has  adopted 

'*CBOE  Response,  File  No.  S7-.590. 

**  Ainex.  CBOE.  and  NSCC  Responses.  File  No. 
87-590. 

*■  OCC  Response,  File  No.  87-590. 8ee  n.  74  infra. 

“  Amex,  CBOE  DTC.  N8CC,  NY8E  and  OCC 
Responses.  File  No.  87-590. 

**  Amex,  CBOE  and  NY8E  Responses,  File  No. 
87-590. 

**  Amex,  N8CC,  NY8E  and  OCC  Responses,  File 
No.  87-590. 

“DTC  and  N8CC  Responses.  File  No.  87-590. 

“CBOE  DTC.  N8C&  NY8E  and  OCC 
Responses,  File  No.  87-590. 

“N8CC  NY8E  and  OCC  Responses.  File  No.  87- 
590. 

“OCC  Response,  File  No.  87-590. 

“M8RB  Response,  File  No.  87-500. 


internal  procedures  to  ensure  that  the 
Board  itself  is  directly  involved  in  the 
interpretive  process. 

C.  Amendments  to  Rule  19b-4 

The  Conunission  continues  to  believe 
it  is  important  to  make  clear  to  self- 
regulatory  organizations  that  they  must 
file  all  significant  regulatory  actions  for 
Commission  review.** The  Commission 
also  continues  to  believe  that  additional 
guidance  can  be  provided,  beyond  that 
contained  in  Rule  19b-4  as  originally 
adopted,  as  to  which  self-regulatory 
actions  are  proposed  rule  changes.  In 
light  of  the  comments  received  on 
proposed  Rule  3b-7,  however,  the 
Commission  does  not  believe  that  it  is 
useful  to  attempt  to  prtivide  additional 
guidance  throu^  a  definition  bf  “rule” 
based  on  the  APA.  Accordingly,  the 
Commission  is  withdrawing  proposed 
Rule  3b-7*’  and  is  amending  Riule  19b-4 
to  specify  more  precisely  which  self- 
regulatory  actions  are  proposed  rule 
changes. 

The  amendments  (i)  make  minor 
modifications  in  the  definition  of  “stated 
policies,  practices,  and  interpretations” 
in  paragraph  (b);  (ii)  revise  paragraph  (a) 
(redesignated  as  paragraph  (c))  to  deem 
stated  policies,  practices,  and 
interpretations  to  be  proposed  rule 
changes  primarily  on  the  basis  of  their 
substantive  effect;  and  (iii)  add  a  new 
paragraph  (d)  deeming  to  be  a  proposed 
rule  change  any  interpretation  of  an 
existing  r^e  of  the  self-regulatory 
organization  if  it  is  approved  or  ratified 
by  the  governing  body  of  the  self- 
regulatory  organization  and  is  not 
reasonably  and  fairly  implied  by  the 
existing  rule.** 

Paragraphs  (a)  through  (d)  of  Rule 
19b-4  will  read  as  follows: 

(a)  Filings  with  respect  to  proposed  rule 
changes  by  a  self-regulatory  organization 
shall  be  made  on  Form  19b^. 

(b)  The  term  “stated  policy,  practice,  or 
interpretation”  means  (1)  any  material  aspect 
of  the  operation  of  the  facilities  of  the  sel^ 
regulatory  organization  or  (2)  any  statement 
made  generally  available  to  the  membership 
of,  to  all  participants  in,  or  to  persons  having 
or  seeking  access  (including,  in  the  case  of 
national  securities  exchanges  or  registered 

“The  Commission  expects  that,  in  most  instances 
where  a  self-regulatory  organization  acts  in  such  a 
manner  as  to  have  a  signiBcant  regulatory  impact 
on  persons,  the  self-regulatory  organization  will 
designate  the  action  as  a  “rule."  8ections  6, 15A, 

15B,  and  17A  of  the  Act  provide  that  self-regulatory 
organizations  must  have  "rules"  designed  to  achieve 
specifled  objectives. 

"  8ee  Companion  Release. 

“8elf-regulatory  organizations  may  seek 
interpretive  advice  horn  the  Commission’s  staff  in 
those  instances  where  the  self-regulatory 
organization  is  uncertain  whether  a  particular 
action  is  a  proposed  rule  change  or  should  have 
been  previously  treated  as  one. 


securities  associations,  through  a  member)  to 
facilities  of,  the  self-regulatory  organization 
(“specified  persons"),  or  to  a  group  or 
category  of  specified  persons,  that 
establishes  or  changes  any  standard,  limit,  or 
guideline  with  respect  to  (i)  the  rights, 
obligations,  or  privileges  of  specified  persons 
or,  in  the  case  of  national  securities 
exchanges  or  registered  securities 
associations,  persons  associated  with 
specified  persons,  or  (ii)  the  meaning, 
administration,  or  enforcement  of  an  existing 
rule. 

(c)  A  stated  poligy,  practice,  or 
interpretation  of  the  self-regulatory 
organization  shall  be  deemed  to  be  a 
proposed  rule  change  unless  (1)  it  is 
reasonab(y  and  fairly  implied  by  an  existing 
rule  of  the  self-regulatory  organization  or  (2) 
it  is  concerned  solely  with  the  administration 
of  the  self-regulatory  organization  and  is  not 
a  stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the  self- 
regulatory  organization. 

(d)  Regardless  of  whether  it  is  made 
generally  available,  an  interpretation  of  an 
existing  rule  of  the  self-regulatory 
organization  shall  be  deemed  to  be  a 
proposed  rule  change  if  (1)  it  is  approved  or 
ratified  by  the  governing  body  of  the  self- 
regulatory  organization  and  (2)  it  is  not 
reasonably  and  fairly  implied  by  that  rule. 

Paragraphs  (b),  (c),  and  (d)  will 
operate  as  discussed  below. 

1.  Paragraph  (b):  Definition  of  Stated 
Policy,  Practice,  or  Interpretation 

Revised  paragraph  (b)  continues  to 
define  “stated  policy,  practice,  or 
interpretation”  as,  essentially,  (1)  any 
material  aspect  of  the  operation  of  the 
facilities  of  the  self-regulatory 
organization  or  (2)  any  statement  that 
the  self-regulatory  organization  makes 
generally  available  to  specified  persons 
and  that  has  certain  effects.**  The 
revised  definition  differs  from  the 
definition  as  originally  adopted  in 
several  minor  respects. 

First,  the  revised  definition  substitutes 
“stated  policy,  practice,  or  interpretation 
means”  for  “stated  policies,  practices, 
and  interpretations  includes”  to  clarify 
that  a  self-regulatory  action  that  is  not 
within  the  definition  is  not  a  stated 
policy,  practice,  or  interpretation.** 
Second,  for  simplification,  it  adds  the 
term  “specified  persons”  as  a  definition 

“  Material,  even  if  it  is  not  included  in  the 
definition  of  “stated  policy,  practice,  or 
interpretation."  that  the  self-regulatory  organization 
(other  than  a  registered  clearing  agency)  makes 
generally  available  is  required  to  be  filed  with  the 
Commission  under  Rules  ea-3, 15Aj-l,  and  17a-21 
under  the  Act,  17  CFR  240.6a-3.  240.15Aj-lt  and 
240.17a-21.  Rule  17a-22.  the  adoption  of  which  is 
announced  in  this  release,  will  impose  a  similar 
requirement  on  registered  clearing  agencies. 

“The  self-regulatory  organization  could,  of 
course,  elect  to  designate  as  a  “rule"  a  statement 
that  is  not  within  the  definition  of  “stated  policy, 
practice,  or  inteipretation." 
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of  the  persons  included  in  the  dehnition 
of  “stated  policy,  practice,  or 
interpretation”  in  Rule  19b-4. 

Third,  the  revised  definition  adds  the 
word  “limit”  to  the  list  of  specified 
effects  to  make  clear  that  a  statement 
prohibiting  conduct  is  within  the 
definition.  Fourth,  it  adds  in  paragraph 

(b) (2)(i)  the  word  “privileges”  to  make 
clear  that  statements  establishing  or 
changing  any  standard,  limit,  or 
guideline  with  respect  to  the  privileges 
of  specified  persons  are  within  the 
definition.  Finally,  it  substitutes,  in 
paragraph  (b](2)(ii),  “meaning, 
administration,  or  enforcement  of'an 
existing  rule”  for  “application  or 
interpretation  of  an  existing  rule.”  That 
substitution  is  intended  to  conform  the 
language  of  the  provision  to  that  in 
Section  19(b)(3)(A)(i)  of  the  Act  and  is 
not  intended  to  change  the  meaning  of 
paragraph  (b)(2).” 

2.  Paragraph  (c):  Stated  Policy,  Practice, 
or  Interpretation  Deemed  to  be  a 
Propos^  Rule  Change 

Revised  paragraph  (c)  is  intended  to 
limit  the  stated  policies,  practices,  and 
interpretations  subject  to  Commission 
review  to  those  most  likely  to  affect 
significantly  the  activities  of  speciRed 
persons.  It  does  so  by  excepting  two 
categories  of  stated  policies,  practices, 
and  interpretations  from  those  deemed 
to  be  proposed  rule  changes.  The  first 
exception  is  for  stated  policies, 
practices,  and  interpretations 
“reasonably  and  fairly  implied”  by  the 
self-regulatory  organization’s  existing 
rules.  The  second  exception  is  for 
certain  stated  policies,  practices,  and 
interpretations  that  are  “concerned 
solely  with  the  administration”  of  the 
self-regulatory  organization.  The  two 
exceptions  are  intended  to  operate 
independently  of  each  other;  if  the 
action  meets  the  requirements  of  either 
exception,  it  will  not  be  considered  a 
proposed  rule  change  under  paragraph 

(c) .  The  two  exceptions  are  discussed 
further  below. 

(i)  “Reasonably  and  Fairly  Implied” 
Exception 

The  “reasonably  and  fairly  implied” 
exception  is  intended  to  make  clear  that 
self-regulatory  organizations  may  issue 
stated  policies,  practices,  and 
interpretations  with  respect  to  their 
existing  rules  without  necessarily  being 
subject  to  rule  Hling  requirements.  For 


”  A  form,  report,  or  questionnaire  of  a  self- 
regulatory  organization  that  constitutes  a  stated 
policy,  practice,  or  interpretation  under  paragraph 
(b)  would  have  to  be  filed  as  a  proposed  rule  change 
if,  under  paragraph  (c),  it  is  a  stated  policy, ‘practice, 
or  interpretation  deemed  to  be  a  proposed  rule  ' 
change. 


example,  interpretations  of  existing 
rules  arising  out  of  individual 
enforcement  or  disciplinary  proceedings 
would  not  have  to  be  filed  as  proposed 
rule  changes  if  the  interpretations  are 
reasonably  and  fairly  implied  by  the 
existing  rules. 

The  “reasonably  and  fairly  implied” 
standard  is  the  same  standard  used  in 
proposed  Rule  3b-7  to  except  certain 
stated  policies,  practices,  and 
interpretations  from  the  deRnition  of 
“rule.”  The  Commission  believes,  in 
spite  of  commentators'  objections  that 
the  standard  is  vague,  that  it  provides  as 
much  guidance  to  self-regulatory 
organizations  as  is  now  possible.  The 
limits  of  the  “reasonably  and  fairly 
implied”  exception  will  have  to  be 
determined  on  a  case-by-case  basis.  It  is 
clear,  however,  the  a  stated  policy, 
practice,  or  interpretation  that 
prescribes  extensive  and  speciRc 
limitations  on  particular  types  of 
transactions  or  conduct  that  are  not 
apparent  from  the  face  of  the  existing 
rule  is  not  “reasonably  and  fairly 
implied”  by  the  rule.”  Moreover,  the 
fact  that  a  self-regulatory  organization, 
for  purposes  of  its  internal  operations, 
characterizes  a  stated  policy,  practice, 
or  interpretation  as  reasonably  and 
fairly  implied  does  not  mean  the 
statement  is  reasonably  and  fairly 
implied  for  purposes  of  Rule  19b-4.” 

(ii)  “Concerned  Solely  with  the 
Administration  ”  Exception 

The  “concerned  solely  with  the 
administration”  exception  in  paragraph 
(c)  is  intended  to  prevent  the  self- 
regulatory  organization  from  having  to 
Rle  as  a  proposed  rule  change  most 
stated  policies,  practices,  or 
interpretations  that  deal  solely  with 


“As  the  Commission  explained  in  connection 
with  its  discussion  of  the  "reasonably  and  fairly 
implied”  standard  in  the  exclusion  of  proposed  Rule 
3b^7,  the  standard  would  not  be  met  by  an 
interpretation  such  as  that  filed  by  the  CBOE  and 
other  exchanges  concerning  “front-running."  See, 
e.g.,  File  No.  SR-CBOE-78-28.  The  standard  also 
would  not  be  met  by  a  stated  policy,  practice,  or 
interpretation  that  implements  a  system  if  if  affects 
the  manner  in  which  members  or  others  do  business 
or  in  which  the  system  functions,  in  a  way  that  is 
not  reasonably  foreseeable  from  the  rule  to  which 
the  stated  policy,  practice,  or  interpretation  applies. 

”  For  example,  the  governing  body  of  the  NASO 
adopts  or  amends  specific  implementing  policies 
under  general  rules  adopted  by  its  membership, 
such  as  its  rule  requiring  observance  of  just  and 
equitable  principles  of  trade,  and,  for  purposes  of  its 
by-laws,  characterizes  the  implementing  policies  as 
reasonably  and  fairly  implied  by  the  general  rules. 
See  the  NASO's  interpretations  and  policy 
statements  relating  to  "free-riding,”  advertising,  and 
underwriting  arrangements.  Such  interpretations  or 
policy  statements  are  required  to  be  Tiled  as 
proposed  rule  changes.  NASD  Manual  (CCH)  12151. 
See  also  Article  VII  of  the  NASD's  By-Laws,  NASD 
Manual  (CCH)  IlSOl  et  seq. 


“housekeeping”  matters.’* The 
exception  should  eliminate  concern, 
stemming  from  the  definition  of  “rule”  in 
proposed  Rule  3b-7,  that  self-regulatory 
organizations  would  have  to  file  as 
proposed  rule  changes  stated  policies, 
practices,  or  interpretations  relating  to 
matters  such  as  floor  decorum.’® 

The  exception  would  not  be  available 
for  stated  policies,  practices,  and 
interpretations  with  respect  to  the 
meaning,  administration,  or  enforcement 
of  an  existing  rule  of  the  self-regulatory 
organization.  The  Commission  believes 
that,  once  the  self-regulatory 
organization  has  chosen  to  handle  a 
housekeeping  matter  by  rule,  the 
Commission  and  the  public  should  be 
given  notice  of  any  stated  policy, 
practice,  or  interpretation  that 
effectively  modifles  the  terms  of  that 
rule.*®  Any  such  stated  policy,  practice, 
or  interpretation  should  be  set  forth  ih 
the  self-regulatory  organization’s  rule 
book. 

3.  Paragraph  (d):  Governing  Body 
Interpretations  Deemed  to  be  Proposed 
Rule  Changes 

The  Commission  believes  that  any 
interpretation  of  an  existing  rule  that  is 
of  sufRcient  importance  to  be  approved 
or  ratifled  by  the  governing  body  of  the 
self-regulatory  organization,  whether  or 
not  it  is  made  generally  available,  is  a 
proposed  rule  change  subject  to 
"V  Commission  review  unless  it  is 
reasonably  and  fairly  implied  by  the 
existing  rule. 

Accordingly,  the  Commission  is 
amending  Rule  19b-4  to  provide,  in 
paragraph  (d),  that  regardless  of 
whether  it  is  made  generally  available, 
an  interpretation  of  an  existing  rule  of 
the  self-regulatory  organization  is  a 
proposed  rule  change  if  it  is  approved  or 
ratified  by  the  governing  body  of  the 
self-regulatory  organization  and  it  is  not 
reasonably  and  fairly  implied  by  the 


’*  If  the  self-regulatory  organization  adopts  a 
“rule"  that  is  concerned  solely  with  the 
administration  of  the  organization,  that  rule  is 
required  to  be  Tiled  as  a  proposed  rule  change,  but  it 
may  qualify  for  summary  effectiveness  under 
Section  19(b)(3](A]  of  the  Act. 

“An  administrative  stated  policy,  practice,  or 
interpretation  having  implications  beyond 
housekeeping  matters  would  not,  of  course,  qualify 
for  this  exception.  For  example,  a  stated  policy, 
practice,  or  interpretation  establishing  or  changing 
floor  procedures,  procedures  for  resolving  or 
determining  the  rights  or  obligations  of  members,  or 
composition  of  the  self-regulatory  organization's 
governing  body  would  generally  not  be  "concerned 
solely  with  the  administration”  of  the  self- 
regulatory  organization. 

“For  example,  if  the  self-regulatory  organization 
has  a  rule  establishing  a  dress  code,  any  stated 
policy,  practice,  or  interpretation  with  respect  to  the 
dress  code  would  be  a  proposed  rule  change,  unless 
it  is  reasonably  and  fairly  implied  by  the  rule,  in 
which  case  it  would  qualify  for  the  first  exception. 
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existing  rule.*'  Paragraph  (d)  makes 
clear  that,  whenever  the  governing  body 
of  the  self-regulatory  organization, 
including  that  of  the  MSRB,*^  approves 
or  ratifies  an  interpretation  that  is  not 
reasonably  and  fairly  implied  by  an 
existing  rule,  its  action  is  a  proposed 
rule  change. 

IV.  Revocation  of  Certain  Filing 
Requirements;  Adoption  of  Rule  17a-22 
Concerning  Registered  Clearing 
Agencies 

The  Commission  proposed  to  revoke 
several  Hling  requirements  that  it 
believes  are  unduly  burdensome.  First, 
the  Commission  proposed  to  revoke  the 
provision  in  paragraph  (c)  of  Rule  19b-4 
as  originally  adopted,  and  related  Form 
19b-4B,  requiring  self-regulatory 
organizations  to  flle  on  Form  19b-4B 
notice  of  stated  policies,  practices,  and 
interpretations  not  deemed  to  be  rules. 
The  filing  requirement  partially 
duplicates  filing  requirements  in  Rules 
6a-3, 15Aj-l,  and  17a-21  under  the 
Act,  which  require  national  securities 
exchanges,  registered  securities 
associations,  and  the  MSRB, 
respectively,  to  submit  to  the 
Commission  any  material  they  make 
generally  available. 

Second,  the  Commission  proposed  to 
revoke  Rule  17a-18,  which  requires  a 
national  securities  exchange  or 
registered  securities  association  to  file 
with  the  Commission  any  form,  report, 
or  questionnaire  it  requires  or  proposes 
to  require  its  members  to  complete.  The 
Commission  believes  this  requirement  is 
unnecessary  because  self-regulatory 
organizations  are  required  to  file  such 
documents  under  Section  19(b]. 

Finally,  the  Commission  proposed  to 
revoke  paragraph  (g)  of  Rule  19b-4. 
Paragraph  (g]  required  self-regulatory 
organizations  to  respond  to  Items  3, 4,  5, 
and  6  of  Form  19b-4A  with  respect  to 
their  rules  in  effect  on  June  4, 1975,  and 
to  file  those  responses  with  the 
Conunission  by  April  1, 1976.  Paragraph 
(g)  was  intended  to  ai^ord  national 
securities  exchanges  and  associations 
an  opportunity  to  provide  relevant 
information  on  their  existing  rules 
before  any  Commission  action  under 


"  If  the  governing  board  of  the  self-regulatory 
organization  establishes  a  committee  to  approve  or 
ratify  interpretations,  the  self-regulatory 
organization  should  treat  interpretations  approved 
or  ratified  by  that  committee  as  having  been  acted 
upon  by  the  governing  body. 

**  Paragraph  (d)  makes  clear  that  if  the  MSRB 
issues  an  interpretation  of  an  existing  rule  that  is 
not  reasonably  and  fairly  implied  by  that  rule,  it  is  a 
proposed  rule  change. 

**17  CFR  240.ea-3.  240.15Aj-l.  and  240.17a-21. 
Rule  17a-22,  the  adoption  of  which  is  announced  in 
this  release,  will  impose  a  similar  requirement  on 
registered  clearing  agencies. 


Section  31(b)  of  the  Securities  Acts 
Amendments  of  1975.  Commentators 
expressed  the  view  that  the  information 
supplied  would  be  of  little  assistance  to 
the  Commission  and  that  supplying  the 
information  would  impose  a 
considerable  burden  on  self-regulatory 
organizations.  To  avoid  imposing  that 
burden,  the  Commission  decided  in 
early  1976  not  to  require  compliance 
with  paragraph  (g)  of  Rule  19b-4.*^ 

The  Commission  did  not  receive  any 
comments  on  its  proposals  to  revoke  the 
Form  19b-4B  filing  requirement.  Rule 
17a-18,  and  paragraph  (g)  of  Rule  19b-4, 
and,  as  proposed,  is  revoking  those 
provisions. 

In  conjimction  with  its  proposal  to 
revoke  Form  19b-4B,  the  Commission 
proposed  Rule  17a-22,  which  would 
establish  for  registered  clearing  agencies 
a  filing  requirement  parallel  to  the  filing 
requirements  imposed  under  Rules  6a-3, 
15Aj-l,  and  17a-21.  Registered  clearing 
agencies,  imlike  national  securities 
exchanges,  registered  securities 
associations,  and  the  MSRB,  previously 
have  not  been  required  to  file  with  the 
Commission  materials  (other  than  stated 
policies,  practices,  and  interpretations 
deemed  not  to  be  rules)  they  make 
generally  available.  Receipt  of  such 
material  is  important  to  the 
Commission’s  oversight  responsibilities 
under  the  Act.  The  Commission  did  not 
receive  any  conunents  on  proposed  Rule 
17a-22  and  is  adopting  the  rule  as 
proposed,  with  minor  modifications. 

V.  Statutory  Basis 

On  the  basis  of  the  foregoing  analysis 
and  discussion,  the  Commission  finds 
that  the  rule  and  the  amendments  to  the 
rule  and  the  form  adopted  are  consistent 
with  the  public  interest,  the  protection  of 
investors,  and  the  purposes  of  the  Act. 
The  Commission  also  finds  that  the 
amendment  to  paragraph  (e)  of  Rule 
19b-4,  expanding  the  categories  of 
proposed  rule  changes  that  may  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,  is  consistent  with  the  public 
interest  and  the  purposes  of  Section 
19(b)  of  the  Act.  The  Commission, 
pursuant  to  Section  23(a)(2)  of  the  Act, 
finds  that  the  rule  and  the  amendments 
to  the  rule  and  the  form  adopted  herein 
do  not  impose  any  burdens  on 
competition. 

Rule  17a-22  is  promulgated  under  the 
Act,  and  particularly  Sections  2,  3, 17, 
17A,  and  23, 15  U.S.C.  78b,  78c,  78q,  78q- 
1,  and  78w.  The  amendments  to  Rule 
19l>-4  and  Form  19b-4A  (redesignated 
as  Form  19b-4)  are  promulgated  under 


**  Securities  Exchange  Act  Release  Nos.  12157 
(Mar.  2. 1976),  41  FR 10662  (Mar.  12, 1976),  and  13100 
(Dec.  22, 1976),  42  FR  782  (Jan.  4, 1977). 


the  Act,  and  particularly  Sections  2,  3,  6, 
llA,  15A,  15B,  17, 17A,  19,  and  23, 16 
U.S.C.  78b,  78c,  78f,  78k-l,  78o-3,  78o-4, 
78q,  78q-l,  788,  and  78w. 

VI.  Text  of  Rules  and  Fonn 

The  Commission  is  amending  Title  17, 
Chapter  II,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

§  240.17a-18  [Removed] 

1.  By  revoking  §  240.17a-18. 

2.  By  adding  §  240.17a-22  to  read  as 
follows: 

§  240.17a-22  Supplemental  material  of 
registered  clearing  agencies. 

Within  ten  days  after  issuing,  or 
making  generally  available,  to  its 
participants  or  to  other  entities  with 
whom  it  has  a  significant  relationship, 
such  as  pledgees,  transfer  agents,  or 
self-regulatory  organizations,  any 
material  (including,  for  example, 
manuals,  notices,  circulars,  bulletins, 
lists,  or  periodicals),  a  registered 
clearing  agency  shall  file  three  copies  of 
such  material  with  the  Commission.  A 
registered  clearing  agency  for  which  the 
Commission  is  not  the  appropriate 
regulatory  agency  shall  at  the  same  time 
file  one  copy  of  such  material  with  its 
appropriate  regulatory  agency. 

(Secs.  2,  3, 17,  and  23.  Pub.  L  No.  78-291,  48 
Stat.  881, 882,  897,  and  901,  as  amended  by 
secs.  2,  3, 14,  and  18,  Pub.  L  No.  94-29,  89 
Stat.  97, 137,  and  155  (15  U.S.C.  78b.  78c,  78q. 
and  78w];  sec.  17 A,  as  added  by  sec.  15,  Pub. 
L.  No.  94-29,  89  Stat.  141  (15  U.S.C.  78q-l)) 

3.  By  revising  §  240.19b-4  to  read  as 
follows: 

§  240.19b-4  Filings  with  respect  to 
proposed  rule  changes  by  seH-regulatory 
organizations. 

(a)  Filings  with  respect  to  proposed 
rule  changes  by  a  self-regulatory 
organization  shall  be  made  on  Form 
19b^. 

(b)  The  term  “stated  policy,  practice, 
or  interpretation”  means  (1)  any 
material  aspect  of  the  operation  of  the 
facilities  of  the  self-regulatory 
organization  or  (2)  any  statement  made 
generally  available  to  the  membership 
of,  to  all  participants  in,  or  to  persons 
having  or  seeking  access  (including,  in 
the  case  of  national  securities 
exchanges  or  registered  securities 
associations,  through  a  member)  to 
facilities  of,  the  selfiregulatory 
organization  (“specified  persons"),  or  to 
a  group  or  category  of  specified  persons, 
that  establishes  or  changes  any 
standard,  limit,  or  guideline  with  respect 
to  (i)  the  rights,  obligations,  or  privileges 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7,  1980  /  Rules  and  Regulations 


73915 


of  specified  persons  or,  in  the  case  of 
national  securities  exchanges  or 
registered  securities  associations, 
persons  associated  with  specified 
persons,  or  (ii)  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule. 

(c)  A  stated  policy,  practice,  or 
interpretation  of  the  self-regulatory 
organization  shall  be  deemed  to  be  a 
proposed  rule  change  unless  (1)  it  is 
reasonably  and  fairly  implied  by  an 
existing  rule  of  the  self-regulatory 
organization  or  (2)  it  is  concerned  solely 
with  the  administration  of  the  self- 
regulatory  organization  and  is  not  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule  of  the  self-regulatory 
organization. 

(d)  Regardless  of  whether  it  is  made 
generally  available,  an  interpretation  of 
an  existing  rule  of  the  self-regulatory 
organization  shall  be  deemed  to  be  a 
proposed  rule  change  if  (1)  it  is 
approved  or  ratified  by  the  governing 
body  of  the  self-regulatory  organization 
and  (2)  it  is  not  reasonably  and  fairly 
implied  by  that  rule. 

(e)  A  proposed  rule  change  may  take 
effect  upon  filing  with  the  Commission 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  if  properly  designated  by  the  self- 
regulatory  organization  as  (1) 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or  enforcement 
of  an  existing  rule,  (2)  establishing  or 
changing  a  due,  fee,  or  other  charge,  (3) 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization,  or  (4)  effecting  a  change  in 
an  existing  service  of  a  registered 
clearing  agency  that  (i)  does  not 

■  adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible  and  (ii)  does  not 
signiHcantly  affect  the  respective  rights 
or  obligations  of  the  clearing  agency  or 
persons  using  the  service. 

(f)  After  instituting  a  proceeding  to 
determine  whether  a  proposed  rule 
change  should  be  disapproved,  the 
Commission  will  afford  the  self- 
regulatory  organization  and  interested 
persons  an  opportunity  to  submit 
additional  written  data,  views,  and 
arguments  and  may  afford,  in  the 
discretion  of  the  Commission,  an 
opportunity  to  make  oral  presentations. 

(g)  Notice  of  orders  issued  pursuant  to 
Section  19(b)  of  the  Act  will  be  given  by 
prompt  publication  thereof,  together 
with  a  statement  of  written  reasons 
therefor. 

(h)  Self-regulatory  organizations  shall 
retain  at  their  principal  place  of 


business  a  file,  available  to  interested 
persons  for  public  inspection  and 
copying,  of  all  filings  made  pursuant  to 
this  section  and  all  correspondence  and 
other  communications  reduced  to 
writing  (including  comment  letters)  to 
and  from  such  self-regulatory 
organization  concerning  any  such  filing, 
whether  such  correspondence  and 
communications  are  received  or 
prepared  before  or  after  the  filing  of  the 
proposed  rule  change. 

(Secs.  2.  3,  6, 17, 19,  and  23,  Pub.  L.  No.  78- 
291,  48  Stat.  881,  882,  885,  897,  898,  and  901,  as 
amended  by  secs.  2,  3, 4, 14, 16,  and  18,  Pub. 

L  No.  94-29,  89  Stat.  97, 104, 137, 146,  and  155 
(15  U.S.C.  78b,  78c,  78f,  78q,  78s,  and  78w); 
sec.  15A,  as  added  by  sec.  1,  Pub.  L.  No.  75- 
719,  52  Stat  1070,  as  amended  by  sec.  12,  Pub. 
L.  No.  94-29,  89  Stat.  127  (15  U.S.C.  78o-3): 
secs.  IIA,  15B,  and  17A,  as  added  by  secs.  7, 
13,  and  15,  Pub.  L.  No.  94-29,  89  Stat.  Ill,  131, 
and  141  (15  U.S.C.  78k-l,  78o-4,  and  78q-l)) 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

§  249.819a  [Redesignated  as  §  249.819 
and  Amended] 

1.  By  redesignating  §  249.819a  (Form 
19b-4A,  for  filings  with  respect  to 
proposed  rule  changes  by  all  self- 
regulatory  organizations)  as  §  249.819, 
by  amending  the  heading  of  this  section 
to  refer  to  “Form  19b-4,”  and  by 
amending  the  text  of  this  form  as 
provided  by  this  release. 

§  249.819b  [Removed] 

2.  By  revoking  §  249.819b. 

Copies  of  the  form  have  been  filed 

with  the  Office  of  the  Federal  Register 
and  will  be  forwarded  to  the  self- 
regulatory  organizations.  Copies  may  be 
requested  from  the  Commission. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

October  30, 1980. 

|FR  Doc.  80-34737  Filed  11-6-80;  8:45  am) 
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17  CFR  Part  270 
[Release  No.  IC-11421] 

Prevention  of  Certain  Unlawful 
Activities  With  Respect  to  Registered 
lavestment  Companies 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  announced  that  it  is 
adopting  a  rule  under  the  Investment 
Company  Act  of  1940  to  provide 
guidance  to  investment  companies  as  to 
the  minimum  standards  of  conduct 


appropriate  for  persons  who  have 
access  to  information  regarding  the 
purchase  and  sale  of  portfolio  securities 
by  investment  companies.  The  rule 
prohibits  certain  activities  on  the  part  of 
persons  affiliated -with  registered 
investment  companies  or  their 
investment  advisers  or  principal 
underwriters.  In  addition,  the  rule 
requires  such  entities  to  establish  codes 
of  ethics  applicable  to  certain  persons 
associated  with  them,  and  requires  that 
these  persons  make  certain  reports 
regarding  their  securities  transactions. 
EFFECTIVE  DATE:  (1)  As  to  paragraph  (a), 
October  31, 1980;  (2)  as  to  all  other 
paragraphs.  May  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

S.  Elliott  Cohan,  Esq.  (202)  272-2060, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
(“Commission”)  is  adopting  Rule  17j-l 
[17  CFR  270.17j-l]  (“Rule”)  under  the 
Investment  Company  Act  of  1940 
(“Act”).  The  Rule  is  designed  to 
implement  Section  17(j)  of  the  Act  (15 
U.S.C.  80a-17(j)]  which  provides  that: 

It  shall  be  unlawful  for  any  affiliated 
person  of  or  principal  underwriter  for  a 
registered  investment  company  or  any 
affiliated  person  of  an  investment  adviser  of 
or  principal  underwriter  for  a  registered 
investment  company,  to  engage  in  any  act, 
practice,  or  course  of  business  in  connection 
with  the  purchase  or  sale,  directly  or 
indirectly,  by  such  person  of  any  security 
held  or  to  be  acquired  by  such  registered 
investment  company  in  contravention  of  such 
rules  and  regulations  as  the  Commission  may 
adopt  to  dehne,  and  prescribe  means 
reasonably  necessary  to  prevent,  such  acts, 
practices,  or  courses  of  business  as  are 
fraudulent,  deceptive  or  manipulative.  Such 
rules  and  regulations  may  include 
requirements  for  the  adoption  of  codes  of 
ethics  by  registered  investment  companies 
and  investment  advisers  of,  and  principal 
underwriters  for,  such  investment  companies 
establishing  such  standards  as  are 
'reasonably  necessary  to  prevent  such  acts, 
practices,  or  courses  of  business. 

Background 

Section  17(j)  was  added  to  the  Act  in 
1970  as  a  result  of  a  recommendation  to 
Congress  by  the  Commission  that  the 
Commission  be  authorized  to  adopt 
rules  for  the  protection  of  investors  in 
connection  with  trading  in  securities 
purchased  and  sold  by  investment 
companies  by  persons  affiliated  with 
them  or  their  investment  advisers  or 
principal  underwriters.  *  This 


'  See  Public  Policy  Implications  of  investment 
Company  Growth,  H.R.  Rep.  No.  2337,  89th  Cong.,  2d 
Sess.  200  (1966). 
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recommendation  was  based  upon  the 
Commission’s  earlier  finding  that 
transactions  by  such  persons  in 
securities  held  by  investment  companies' 
often  placed  such  persons  in  a  position 
of  conflict  of  interest,  and  that  the 
considerable  disagreement  in  the 
investment  company  industry  as  to  the 
nature  and  extent  of  obligations  in  this 
area  suggested  a  need  for  clearer  and 
higher  standards  of  conduct.* 

The  Commission  believes  that  the 
conditions  which  led  to  the  original 
recommendation  are  to  some  extent  still 
present  in  the  investment  company 
industry.  Through  its  examination 
program,  the  Commission  has  become 
aware  of  an  increasing  number  of 
situations  involving  parallel  trading  by 
individuals  with  knowledge  regarding  * 
transactions  anticipated  or  engaged  in 
by  registered  investment  companies. 
Therefore,  the  Commission  believes  it 
would  be  desirable  to  provide  guidance 
to  the  investment  company  industry  as 
to  the  minimum  standards  of  conduct 
which  it  believes  would  be  appropriate 
for  persons  with  access  to  information 
regarding  the  purchase  and  sale  of 
portfolio  securities  of  investment 
companies.  However,  the  variety  of 
employment  and  institutional 
arrangements  utilized  by  different 
investment  companies  renders 
impracticable  a  rule  designed  to  cover 
all  conceivable  possibilities.  Moreover, 
as  a  matter  of  policy  the  Commission 
believes  the  introduction  and  tailoring  of 
ethical  restraints  on  the  behavior  of 
persons  associated  with  an  investment 
company  can  best  be  left  in  the  first 
instance  to  the  directors  of  the 
investment  company.  Therefore,  the 
Commission  believes  it  is  appropriate  to 
impose  an  obligation  on  individual 
investment  companies  and  their 
investment  advisers  and  principal 
underwriters  to  prescribe  standards  and 
procedures  reasonably  designed  to 
prevent  the  fraudulent  or  manipulative 
activities  proscribed  by  the  Rule. 

The  Rule  is  intended  to  be  broad 
enough  to  permit  those  entities  required 
to  adopt  codes  of  ethics  to  establish  the 
standards  and  procedures  that  they 
believe  are  necessary  to  prevent 
fraudulent,  deceptive  and  manipulative 
practices.  However,  the  Commission 
believes  that  certain  activities  may  be  of 
such  a  nature  as  to  create  the  type  of 
conflict  of  interest  situations  to  which 
Section  17(j)  was  addressed.  The 
Commission  expects  that  these 
potentially  abusive  activities  would  be 
specifically  considered  by  entities 


‘See  Report  of  the  Special  Study  of  the  Securities 
Markets.  H.R.  Doc.  No.  95.  SSth  Cong..  1st  Seas,  pt.  4. 
at  235-55  (1963). 


required  to  adopt  code  of  ethics.  For 
example,  it  is  expected  that  an  effective 
code  of  ethics  will  be  designed,  in  part, 
to  eliminate  conflict  of  interest 
situations  where  access  persons 
improperly  are  able  to  gain  personal 
benefit  through  their  relationship  with 
the  investment  company.  Such 
situations  might  exist  if  access  persons 
were  to  engage  in  prsonal  securities 
transactions  involving  securities  which 
are  held  by  the  investment  company  or 
which  are  to  be  acquired  by  such 
investment  company,  or  involving 
securities  which,  al^ough  they  have  not 
yet  been  purchased  or  sold  by  the 
investment  company,  are  being 
considered  for  purchase  or  sale. 
Furthermore,  such  activities  may  create 
an  incentive  for  such  persons  to 
influence  improperly  the  investment 
strategy  of  th^  company. 

Entities  subject  to  the  Rule  should, 
therefore,  consider  whether  to  provide 
in  their  codes  of  ethics  prohibitions 
against  access  persons  engaging  in  such 
activities  and  appropriate  guidelines  for 
determining  when  a  transaction  by  an 
access  person  is  prohibited.  In  this 
regard,  the  entity  may  have  to  determine 
the  point  at  which  a  purchase  or  sale 
recommendation  is  deemed  to  reach  a 
stage  where  a  concurrent  or  related 
transaction  in  the  same  security  by  an 
access  person  would  present  a  danger  of 
abuse.  Though  such  a  threat  may  not 
exist  where  particular  securities  are 
merely  being  reviewed  as  part  of  a 
general  industrial  survey  or  other  broad 
monitoring  of  the  securities  markets,  an 
access  person  may  take  unfair 
advantage  of  an  investment  company 
once  a  particular  security  has  become  a 
probable  target  of  purchase  or  sale  by 
the  investment  company. 

Another  situation  which  would  appear 
to  present  a  conflict  of  interest  of  the 
type  to  which  Section  17(j)  is  addressed 
might  occur  where  access  persons 
already  own  a  particular  security  and 
through  their  position  of  influence  over 
the  investment  company  attempt  to 
cause  the  investment  company  to 
purchase,  sell  or  hold  the  same  security. 
This  situation  could  be  especially 
abusive  where  the  investment  strategy 
recommended  by  the  access  person  may 
be  expected  to  create  a  personal  benefit 
to  the  access  person.  The  Commission 
expects  such  a  situation  would  be 
considered  also  in  adopting  codes  of 
ethics,  and  that  appropriate 
prohibitions,  restrictions  or  guidelines 
would  be  included  in  the  codes  of  ethics. 

Although  entities,  in  adopting  their 
codes  of  ethics,  may  determine  to 
prohibit  certain  (or  all]  of  the  activities 
discussed  above,  the  Commission 


recognizes  that  there  may  be  certain 
types  of  personal  transactions  by  access 
persons  which  may  not  create  the 
conflict  of  interest  situations  to  which 
Section  17(j)  was  addressed.  These 
nonabusive  transactions  might  be 
generally  characterized  as  ones  which 
are:  non-volitional  on  the  part  of  the 
access  person  involved  in  the 
transaction;  only  remotely  potentially 
harmful  to  the  investment  company 
because  they  would  be  very  unlikely  to 
affect  a  highly  institutional  market;  or 
clearly  not  related  economically  to  the 
securities  to  be  purchased,  sold  or  held 
by  the  investment  company. ’The  broad 
language  of  the  Rule  is  intended  to 
permit  entities  to  consider  transactions 
by  access  persons  in  the  context  of  their 
particular  business  operations  when 
adopting  their  individual  codes  of  ethics. 

The  Commission  is  endeavoring  in 
this  discussion  to  offer  guidance  with 
regard  to  the  type  of  activities  which 
should  be  considered  by  entities  in 
designing  and  adopting  codes  of  ethics. 

It  is  not  attempting  to  list  all  activities 
and  circumstances  which  could  or 
should  be  the  subject  of  concern  by 
those  entities,  for  it  is  the  entities 
themselves,  required  by  the  Rule  to 
adopt  codes  of  ethics,  that  bear  the 
primary  responsibility  for  identifying 
those  areas  which  present  a  potential 
for  abuse  by  access  persons.  In  this 
regard,  the  Commission  has  instructed 
its  Division  of  Investment  Management 
through  the  inspection  program  to 
monitor  carefully  developments  under 
the  Rule.  If  it  appears  to  the  Commission 
that  entities  are  not  adopting  and 
enforcing  codes  which  deal  adequately 
with  potential  abuses  in  terms  of  current 
economic  conditions,  the  Commission 
may  determine  that  it  is  necessary  to 
exercise  further  its  authority  under 
Section  17(j],  and  it  may  then  consider 
whether  it  would  be  necessary  and 
appropriate  to  propose  amendments  to 
the  Rule  specifically  to  prohibit  certain 
abusive  activities. 

Discussion 

The  Commission  proposed  Rule  17j-l 
(the  “proposed  rule”)  and  requested 
public  comments  on  that  proposed 
rulemaking  in  Investment  Company  Act 
Release  No.  10162, 43  FR 12721  (March 
17, 1978),  File  No.  S7-738  (“Release  No. 
10162").  Forty-two  letters  of  comment 
were  received. 


‘For  example,  an  entity  required  to  adopt  a  code 
of  ethics  might  determine  that  there  is  little  or  no 
potential  for  abuse  where  the  particular  purchase 
transaction  is  part  of  an  automatic  dividend 
reinvestment  plan  in  which  the  access  person 
participates. 
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General  Anti-Fraud  Provisions 

Paragraph  (a)  of  the  proposed  rule 
was  a  general  antifraud  provision 
similar  to  Section  17(a)  of  the  Securities 
Act  of  1933  [15  U.S.C.  77q{a)]  and  Rule 
lOb-5  under  the  Securities  Exchange  Act 
of  1934  [17  CFR  240.10b-5],  and  would 
have  prohibited,  generally  speaking, 
fraudulent  trading  by  certain  persons 
affiliated  with  investment  companies  or 
their  investment  advisers  or  principal 
underwriters  with  respect  to  securities 
held  or  to  be  acquired  by  the  investment 
company.  Almost  all  of  the  letters 
received  opposed  adoption  of  the  anti¬ 
fraud  section  of  the  proposed  rule. 
Commentators  argued  that  this 
provision  was  overly  broad  and  outside 
the  authority  granted  the  Commission  in 
Section  17[j).  Another  argument 
advanced  by  most  of  the  commentators 
opposed  to  the  provision  was  that,  as 
proposed,  any  securities  transaction — 
whether  or  not  in  securities  being  held, 
purchased  or  sold  by  the  investment 
company — by  an  affiliated  person  of  an 
investment  company  or  its  investment 
adviser  and  principal  underwriter  would 
be  subject  to  the  antifraud  provision  of 
the  proposed  rule. 

In  response  to  these  comments,  the 
Commission  has  made  certain  changes 
in  this  paragraph  in  order  to  clarify  its 
intent  that  the  anti-fraud  provision 
should  be  limited  to  purchases  and  sales 
of  securities  held  or  to  be  acquired  by  a 
registered  investment  company.^  The 
Commission  expects  that  the  anti-fraud 
section  in  the  final  rule,  as  revised,  will 
accomplish  one  of  the  objectives  desired 
by  Congress  in  enacting  Section  17(j). 

Code  of  Ethics 

Paragraph  [b)  of  the  proposed  rule 
would  have  required  each  registered 
investment  company,  and  each 
investment  adviser  of  or  principal 
underwriter  for  the  investment 
company,  to  adopt  a  written  code  of 
ethics  containing  provisions  reasonably 
necessary  to  prevent  certain  persons 
associated  with  an  investment  company 
from  violating  the  general  anti-fraud 
provisions  of  paragraph  [a).  Two 
commentators  suggested  that  the  codes 
of  ethics  should  allow  an  investment 
company  the  option  of  permitting  an 
“access  person”®  to  obtain  written 


*  In  this  regard,  it  should  be  noted  that  a  major 
criticism  of  the  proposed  rule  by  the  commentators 
was  alleviated  merely  by  correcting  an  unfortunate 
error  which  occurred  in  the  printing  of  the  proposed 
rule. 

‘Briefly,  paragraph  (ej(l)  of  the  proposed  rule 
would  have  defined  the  term  "access  person"  to 
mean  a  director,  officer  or  general  partner,  or  an 
employee  of  an  investment  company,  investment 
adviser  or  principal  underwriter  whose  functions  or 
duties  relate  to  the  determination  or  what  securities 
an  investment  company  should  purchase  or  sell. 


clearance  from  a  designated  person  or 
body  prior  to  effecting  any  personal 
securities  transaction.  This  procedure,  it 
was  suggested,  would  help  assure  the 
investment  company  and  the  access 
person  that  the  proposed  securities 
transaction  was  proper. 

The  Commission  has  determined  to 
retain  the  approach  taken  in  the 
proposed  rule,  i.e.,  to  let  individual 
entities  take  fully  into  account  their  own 
unique  circumstances  in  designing  their 
codes  of  ethics  prescribing  standards  of 
conduct  which  effectuate  the  purposes 
of  the  Rule.  The  Commission  would  not 
have  any  objection  to  a  prior  clearance 
procedure  where  the  investment 
company  directors  believed  it  was 
appropriate  for  their  particular 
investment  company  arrangements. 
However,  it  is  concerned  that,  if  the 
Commission  were  to  modify  the 
proposed  rule  explicity  to  require  or 
allow  all  investment  companies  to  adopt 
prior  clearance  procedures,  then  it 
would  appear  that  the  Commission  had 
concluded  that  any  code  of  ethics  which 
did  not  contain  a  prior  clearance 
procedure  would  be  fatally  defective. 
Accordingly,  the  Commission  believes 
the  current  approach  is  more  desirable 
because  it  gives  maximum  flexibility  to 
the  entities  which  must  design  the  codes 
of  ethics. 

However,  paragraph  [b)[l)  requiring 
the  adoption  of  codes  of  ethics  by 
certain  entities  has  been  modified  to 
make  clear  that  such  codes  of  ethics 
need  only  apply  to  access  persons  of 
those  individual  entities. 

In  addition,  the  language  of  paragraph 
[b)[l)  of  the  Rule  has  been  altered  by 
deleting  the  words  “and  detect”  in  order 
to  clarify  the  Commission’s  belief  that 
entities  which  adopt  codes  of  ethics 
have  an  affirmative  duty  to  take 
appropriate  steps  to  enforce  the 
standards  of  conduct  contained  in  the 
codes  of  ethics  where  violations  occur. 
In  terms  of  implementation  and 
fulfillment  of  the  statutory  mandate  that 
entities  be  required  to  adopt  codes  of 
ethics  as  a  means  reasonably  necessary 
to  prevent  improper  acts,  those  entities 
in  designing  codes  of  ethics  must  go 
beyond  mere  detection  of  improper  acts; 
rather,  ihe  codes  of  ethics  must 
necessarily  also  include  provisions 
addressed  to  enforcement  of  the  codes 
of  ethics. 

It  should  be  noted  that  a  violation  of 
any  provision  of  a  particular  code  of 
ethics  would  not  be  considered  a  per  se, 
unlawful  act  prohibited  by  paragraphs 
[a)  and  [b)  of  the  Rule.  Rather,  the 
Commission  believes  that  such  a 
violation  should  and  would  be 
considered,  with  all  the  surrounding 
facts  and  circumstances,  merely  as  one 


piece  of  evidence  in  determining 
whether,  in  addition  to  a  violation  of  the 
code  of  ethics,  a  violation  of  the  anti¬ 
fraud  provisions  of  the  Rule  also  has 
occurred. 

Reporting  Requirements 

Paragraph  [c)  of  the  proposed  rule 
would  have  required  access  persons  to 
report  certain  information  about 
securities  transactions  to  the  investment 
company,  investment  adviser  or 
principal  underwriter,  subject  to  certain 
exceptions. 

Many  commentators  objected  to  the 
Commission’s  approach  in  the  proposed 
rule  of  requiring  reports  of  certain 
disinterested  directors  who  might  have 
access  to  information  concerning  an 
investment  company’s  portfolio 
transactions,  even  though  the  proposed 
rule  would  have  limited  the  transactions 
to  be  reported  by  such  persons  who  are 
not  “interested  persons”  ®  of  an 
investment  company.  Commentators 
argued  that  this  reporting  requirement 
would  pose  an  undue  burden  on 
disinterested  directors  making  it  difficult 
to  attract  high  caliber  people. 

The  proposed  rule  stated  that  a 
disinterested  director  would  be  required 
to  report  transactions  only  if  he  or  she 
“has  actual  knowledge  that,  within  the 
most  recent  30  days,  such  security  was 
purchased  or  sold  by  the  investment 
company  or  such  purchase  or  sale  by 
such  company  was  considered  by  the 
company  or  its  adviser.”  Commentators 
suggested  that  this  limited  reporting 
requirement  for  disinterested  directors 
should  be  extended  to  those  persons  * 
who,  though  interested  persons  of  the 
investment  company,  are  not  “affiliated 
persons.”  ’’  It  was  argued  that  requiring 
these  outside  directors  to  file  reports, 
even  with  the  limitations  permitted,  will 
alienate  and  antagonize  them  and  again 
make  it  more  difficult  to  attract  qualified 
people. 

The  Commission  has  carefully 
considered  those  comments  which 
sought  to  expand  the  more  limited 
reporting  requirement  for  disinterested 
directors  to  include  also  those  directors 
who,  though  unaffiliated  with  the 
investment  company  on  whose  board 
they  sit,  still  come  within  the  definition 
of  “interested  person.”  The  Commission 
believes  that  it  is  appropriate,  in 
continuing  the  statutory  distinctions 
made  between  interested  and 
disinterested  persons  in  the  Act,  to 
subject  all  interested  directors  to  the  full 


•  The  term  "interested  person”  is  deflned  in 
Section  2(a)(19)  of  the  Act  |15  U.S.C.  80a-2(a)(19)j. 

^  The  term  “affiliated  person"  is  defined  in 
Section  2(a)(3)  of  the  Act  [15  U.S.C.  80a-2(a)(3)|  and 
is  substantially  more  restrictive  than  the  definition 
of  “interested  person." 
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reporting  requirements  of  the  Rule. 
Therefore,  no  change  has  been  made  in 
this  regard. 

Furthermore,  the  Commission  believes 
that  the  limited  reporting  requirement 
permitted  by  paragraph  (c)(3)(ii)  does 
not  present  an  unduly  onerous  burden  to 
those  directors  who  are  not  interested 
persons  of  investment  companies. 
Although  the  Commission  recognizes 
that  the  preparation  of  these  reports 
may  be  time  consuming,  it  understands 
that  that  type  of  reporting  requirement  is 
used  already  by  some  industrial 
companies  and  some  investment 
companies  as  a  matter  of  fundamental 
corporate  policy.  Extrapolating  from 
those  experiences,  the  Commission  does 
not  believe  that  this  reporting 
requirment  is  so  burdensome  as  to  force 
talented  individuals  to  choose  not  to 
serve  as  investment  company  directors. 

In  addition,  the  imposition  of  such 
responsibility  does  not  appear  to  be 
inconsistent  with  other  responsibilities 
imposed  by  Congress  on  disinterested 
directors  throughout  the  Act. 

With  respect  to  the  requirement  that 
disinterested  directors  submit  reports 
about  their  securities  transactions  only 
where  they  have  actual  knowledge  that 
the  investment  company  purchased  or 
sold  (or  was  considering  the  purchase  or 
sale  of)  a  security,  the  Commission  is 
concerned  that  the  “actual  knowledge” 
standard  previously  employed  in  the 
proposed  rule  may  be  a  difficult  concept 
for  investment  companies  to  administer. 
For  example,  in  determining  whether  a 
disinterested  director  had  properly  filed 
reports  with  the  investment  company, 
the  other  investment  company  directors 
might  be  placed  in  the  difficult  position 
of  having  to  evaluate  the  credibility  of 
testimony  or  an  affidavit  of  such 
disinterested  director  wherein  he 
contends  that,  although  the 
circumstances  might  suggest  otherwise, 
he  really  did  not  know  about  a 
particular  investment  company  security 
transaction.  Also,  the  Commission  is 
concerned  that  an  “actual  knowledge” 
standard  inappropriately  might 
encourage  a  disinterested  director  to 
avoid  situations  or  committee 
assignments,  although  otherwise  within 
the  proper  scope  of  his  official  duties  as 
a  director  of  an  investment  company, 
where  he  might  become  privy  to 
substantial  knowledge  about  proposed 
and  actual  investment  company  security 
transactions.  To  avoid  creating 
unnecessary  problems,  the  Commission 
has  determined  that  disinterested 
directors  should  be  required  to  report 
transactions  when  they  know  or,  in  the 
ordinary  course  of  fulfilling  their  official 
duties  as  directors  of  the  investment 


company,  should  have  known  that  the 
investment  company  purchased  or  sold 
(or  was  considering  the  purchase  or  sale 
of)  the  security  involved.  While  this 
modifies  the  standard  used  in  the 
proposed  rule,  it  is  intended  to  clarify 
the  circumstances  under  which 
disinterested  directors  should  file 
.  reports  of  their  security  transactions. 

The  Commission  believes  that  this 
modified  reporting  obligation  is 
consistent  with  the  regulatory  scheme  of 
the  Act  and  the  general  responsibilities 
of  directors  to  be  aware  of  the  activities 
of  those  investment  companies  for 
which  they  serve. 

In  addition,  the  proposed  rule  has 
been  modified  to  shorten  and  clarify  the 
period  of  time  during  which  a  reportable 
transaction  by  the  disinterested  director 
takes  place.  Pursuant  to  the  Rule  as 
modified,  a  transaction  need  be  reported 
only  if  it  occurs  within  15  days  prior  to 
or  after  either:  (1)  the  purchase  or  sale  of 
such  security  by  the  investment 
company;  or  (2)  the  consideration  of 
such  purchase  or  sale  by  the  investment 
company  or  its  investment  adviser. 

Beneficial  Ownership — Paragraph  (c)(1) 

Several  commentators  raised 
questions  concerning  the  term 
“beneficial  ownership”  as  it  related  to 
the  reporting  requirements  of  the 
proposed  rule.  Commentators  expressed 
confusion  as  to  whether  beneficial 
ownership  for  purposes  of  paragraph 
(c)(1)  of  the  proposed  rule  should  be 
construed  in  accordance  with  the 
definition  in  Rule  13d-3  of  the  Securities 
Exchange  Act  of  1934  (17  CFR  240.13d-3] 
or  the  general  meaning  in  Section  16  [15 
U.S.C.  78p]  of  that  act. 

To  alleviate  any  confusion  as  to  how 
the  term  “beneficial  ownership”  will  be 
construed,  the  Commission  has 
concluded  that  beneficial  ownership 
should  be  interpreted  in  a  manner  which 
is  consistent  with  the  way  it  is  presently 
interpreted  for  purposes  of  determining 
whether  an  individual  is  subject  to  the 
requirements  of  Section  16  of  the 
Securities  Exchange  Act  of  1934  [15 
U.S.C.  78pj  and  the  rules  and  regulations 
thereunder.  However,  in  light  of  the 
diverse  composition  of  investment 
company  portfolios,  transactions  in  all 
securities  as  to  which  the  access  person 
has  or  acquires  any  direct  or  indirect 
beneficial  ownership,  whether  or  not 
such  securities  are  issued  by  companies 
registered  pursuant  to  Section  12  of  the 
Securities  Exchange  Act  [15  U.S.C.  781), 
must  be  considered  as  subject  to  Section 
16  solely  for  purposes  of  the  reporting 
requirements  of  the  Rule. 


Access  Persqn — Paragraph  (e)(1) 

Four  commentators  argued  that  the 
definition  of  access  person  in  paragraph 
(e)(1)  of  the  proposed  rule  was  overly 
broad.  Briefly,  paragraph  (e)(1)  of  the 
proposed  rule  would  have  defined  the 
term  “access  person”  to  mean  all 
directors,  officers,  general  partners  and 
advisory  persons,  as  defined,  with 
respect  to  a  registered  investment 
company  or  its  investment  adviser,  and 
with  respect  to  principal  underwriters, 
all  directors,  officers  or  general  partners. 
It  was  pointed  out  that  such  a  definition 
would  be  unduly  burdensome  to 
institutions  such  as  banks  which,  as  a 
result  of  being  primarily  engaged  in  a 
business  other  than  advising  registered 
investment  companies,  allocate  only  a 
small  part  of  their  staff  to  the  operations 
of  any  investment  company  managed  by 
them.  These  commentators  suggested 
that  the  term  “access  person”  should  be 
defined  separately  for  investment 
advisers  that  are  primarily  engaged  in  a 
business  other  than  advising  registered 
investment  companies. 

One  commentator  argued  that,  with 
respect  to  principal  underwriters,  the 
definition  of  access  person  was  overly 
broad  also.  This  argument  was 
advanced  using  reasoning  similar  to  that 
used  in  the  case  of  investment  advisers 
primarily  engaged  in  a  business  other 
than  advising  investment  companies. 

In  recognition  of  the  above  comments, 
the  definition  of  “access  person”  has 
been  changed  in  order  to  ensure  that  the 
Rule  will  apply  only  to  those  persons 
who  have  an  active  part  in  the 
management,  portfolio  selection  or 
underwriting  functions  of  the  investment 
companies  with  which  they  are 
associated.  The  Commission  has 
determined  that,  where  the  investment 
adviser  is  primarily  engaged  in  a 
business  other  than  advising  registered 
investment  companies,  only  those 
directors,  officers,  general  partners  or 
advisory  persons  of  the  investment 
adviser  who  are  involved  in  making 
investment  decisions  or  portfolio 
selections  for  the  registered  investment 
company  should  be  subject  to  the  Rule. 
Similarly,  the  Commission  has 
concluded  that  only  those  directors, 
officers  or  general  partners  of  principal 
underwriters  for  registered  investment 
companies  who  participate  in 
recommending  the  purchase  or  sale  of 
securities  by  such  companies  should  be 
considered  access  persons. 

Advisory  Person — Paragraph  (e)(2)(i)  & 

(W 

Although  no  specific  comments  were 
received,  the  Commission  is  concerned 
that  the  definition  of  advisory  person  in 
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the  proposed  rule  might,  for  purposes  of 
the  reporting  requirements,  have  created 
unintentional  confusion  as  to  whether 
employees  of  companies  in  control 
relationships  with  investment 
companies  or  their  investment  advisers 
who  obtain  information  regarding  the 
purchase  or  sale  of  a  security  by  a 
registered  investment  company  were 
subject  to  the  reporting  provisions  of  the 
Rule.  Accordingly,  the  Commission  has 
altered  the  definition  of  advisory  person 
to  make  clear  its  intention  that  the  Rule 
apply  both  to  natural  persons  and 
certain  employees  of  companies  in  a 
control  relationship  to  such  investment 
company  or  investment  adviser.  The 
Commission  believes  that  this  change  is 
consistent  with  both  the  mandate  given 
by  the  Congress  in  Section  17(j)  of  the 
Act  and  the  general  regulatory  scheme 
of  the  Act. 

Security — Paragraph  (e)(5) 

Briefly,  the  term  “security"  was 
defined  to  except  only  securities  issued 
by  the  United  States  government. 

Several  commentators  suggested  that 
the  exception  to  the  definition  of 
“security”  provided  in  paragraph  (e)(4) 
of  the  proposed  rule  should  be  expanded 
to  include  all  money  market  instruments 
and  shares  of  open-end  investment 
companies.  Commentators  argued  that 
these  securities  do  not  present  an 
opportunity  for  profiting  at  the  expense 
of  an  investment  company. 

After  analyzing  the  comments 
received  in  regard  to  the  definition  of 
“security,”  the  Commission  has 
concluded  that  money  market 
instruments  and  shares  of  open-end 
investment  companies  present  very  little 
opportunity  for  the  type  of  improper 
trading  that  the  Rule  is  intended  to 
cover.  The  exceptions  to  the  definition 
of  security  have,  therefore,  been 
expanded  to  include  bankers’ 
acceptances,  bank  certificates  of 
deposit,  commercial  paper  and  shares  of 
open-end  investment  companies. 

Consideration  of  Purchases  and  Sales — 
Paragraphs  (c)(3)(ii)  and  (e)(6) 

As  noted  in  footnote  9  of  Release  No. 
10162  proposing  Rule  17j-l, 
commentators  on  an  earlier  proposal  of 
the  Rule  suggested  that  that  proposal’s 
trading  prohibition  with  respect  to 
securities  “being  considered”  for 
purchase  or  sale  by  an  investment 
company  was  too  broad.  Similar 
comments  were  advanced  regarding  the 
proposed  rule  as  that  concept  is  used  in 
paragraphs  (c)(3)(ii)  and  (e)(6).  The 
Commission  continues  to  believe  that 
the  scope  of  the  trading  prohibition  was 
intended  by  Congress  to  be  very  broad, 
but  that  the  mechanics  of  setting 


parameters  for  determining  when  a 
transaction  is  “being  considered”  by  a 
particular  investment  company  can  best 
be  resolved  by  the  investment  company, 
investment  adviser  or  principal 
underwriter  in  the  codes  of  ethics 
required  to  be  adopted  under  the  Rule. 

Other  Comments 

One  comment  received  suggested  that 
all  reports  made  pursuant  to  the  code  of 
ethics  should  be  hied  with  the 
independent  accountants  to  preserve  the 
privacy  of  respondents. 

The  Commission  believes  that  filing 
the  required  reports  with,  the  entity  of 
which  the  individual  is  an  access  person 
will  ensure  the  maximum  amount  of 
privacy. 

Two  commentators  suggested  that  the 
time  for  filing  the  required  reports 
should  be  extended  to  30  days  after  the 
end  of  the  quarter.  After  considering  this 
suggestion,  the  Commission  has  decided 
that  the  10  day  time  requirement  for 
filing  the  reports  is  adequate  and, 
therefore,  no  change  has  been  made  in 
the  Rule. 

Effective  Dates 

The  effective  dates  of  Rule  17j-l  are 
as  follows: 

(1)  As  to  paragraph  (a),  October  31, 
1980; 

(2)  As  to  all  other  paragraphs.  May  1, 
1981. 

The  Commission  finds,  in  accordance 
with  Section  553(d)  of  the 
Administrative  ftocedure  Act  of  1946  [5 
U.S.C.  553(d)]  that  good  cause  exists  for 
dispensing  with  the  normal  30-day  delay 
in  the  effectiveness  of  paragraph  (a)  of 
the  Rule.  Further,  the  Commission 
believes  that  these  effective  dates 
should  allow  all  those  subject  to  the 
Rule  sufficient  time  to  adopt  appropriate 
codes  of  ethics  and  establish  the 
necessary  reporting  and  record  keeping 
procedures. 

Text  of  Rule  17j-l 

Accordingly,  17  CFR  Part  270  is 
amended  by  adding  §  270.17j-l  to  read 
as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

§  270.17J-1  Certain  unlawful  acts, 
practices,  or  courses  of  business  and 
requirements  relating  to  codes  of  ethics 
with  respect  to  registered  investment 
companies. 

(a)  It  shall  be  unlawful  for  any 
afniiated  person  of  or  principal 
underwriter  for  a  registered  investment 
company,  or  any  affiliated  person  of  an 
investment  adviser  of  or  principal 
underwriter  for  a  registered  investment 


company  in  connection  with  the 
purchase  or  sale,  directly  or  indirectly, 
by  such  person  of  a  security  held  or  to 
be  acquired,  as  defined  in  this  section, 
by  such  registered  investment 
company — 

(1)  To  employ  any  device,  scheme  or 
artifice  to  defraud  such  registered 
investment  company; 

(2)  To  make  to  such  registered 
investment  company  any  untrue 
statement  of  a  material  fact  or  omit  to 
state  to  such  registered  investment 
company  a  material  fact  necessary  in 
order  to  make  the  statements  made,  in 
light  of  the  circumstances  under  which 
they  are  made,  not  misleading; 

(3)  To  engage  in  any  act,  practice,  or 
course  of  business  which  operates  or 
would  operate  as  a  fraud  or  deceit  upon 
any  such  registered  investment 
company;  or 

(4)  To  engage  in  any  manipulative 
practice  with  respect  to  such  registered 
investment  company. 

(b) (1)  Every  registered  investment 
company,  and  each  investment  adviser 
of  or  principal  underwriter  for  such 
investment  company,  shall  adopt  a 
written  code  of  ethics  containing 
provisions  reasonably  necessary  to 
prevent  its  access  persons  from 
engaging  in  any  act,  practice,  or  course 
of  business  prohibited  by  paragraph  (a) 
of  this  section  and  shall  use  reasonable 
diligence,  and  institute  procedures 
reasonably  necessary,  to  prevent 
violations  of  such  code. 

(2)  The  requirements  of  paragraph 
(b)(1)  shall  not  apply  to  any  underwriter 
(i)  which  is  not  an  affiliated  person  of 
the  registered  investment  company  or  its 
investment  adviser,  and  (ii)  none  of 
whose  officers,  directors  or  general 
partners  serves  as  an  officer,  director  or 
general  partner  of  such  registered 
investment  company  or  investment 
adviser. 

(c) (1)  Every  access  person  of  a 
registered  investment  company  or  of  an 
investment  adviser  of  or  principal 
underwriter  for  such  investment 
company  shall  report  to  such  investment 
company,  investment  adviser  or 
principal  underwriter  of  which  he  or  she 
is  an  access  person  the  information 
described  in  paragraph  (c)(2)  with 
respect  to  transactions  in  any  security  in 
which  such  access  person  has,  or  by 
reason  of  such  transaction  acquires,  any 
direct  or  indirect  beneficial  ownership  in 
the  security:  Provided,  however.  That 
any  such  report  may  contain  a  statement 
that  the  report  shall  not  be  construed  as 
an  admission  by  the  person  making  such 
report  that  he  or  she  has  any  direct  or 
indirect  beneficial  ownership  in  the 
security  to  which  the  report  relates.  For 
purposes  of  this  section,  beneficial 
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ownership  shall  be  interpreted  in  the 
same  manner  as  it  would  be  in 
determining  whether  a  person  is  subject 
to  the  provisions  of  section  16  of  the 
Securities  Exchange  Act  of  1934  [15 
U.S.C.  78p]  and  the  rules  and  regulations 
thereunder,  except  that  the 
determination  of  direct  or  indirect 
beneficial  ownership  shall  apply  to  all 
securities  which  the  access  person  has 
or  acquires. 

(2)  Every  report  required  to  be  made 
pursuant  to  paragraph  (c)(1)  shall  be 
made  not  later  than  10  days  after  the 
end  of  the  calendar  quarter  in  which  the 
transaction  to  which  the  report  relates 
was  effected,  and  shall  contain  the 
following  information: 

(i)  The  date  of  the  transaction,  the  title 
and  the  number  of  shares,  and  the 
principal  amount  of  each  security 
involved: 

(ii)  The  nature  of  the  transaction  (i.e., 
purchase,  sale  or  any  other  type  of 
acquisition  or  disposition); 

(iii)  The  price  at  which  the  transaction 
was  effected:  and 

(iv)  The  name  of  the  broker,  dealer  or 
bank  with  or  through  whom  the 
transaction  was  effected. 

(3)  Notwithstanding  the  provision  of 
paragraph  (c)(1),  no  person  shall  be 
required  to  make  a  report: 

(i)  With  respect  to  transactions 
effected  for  any  account  over  which 
such  person  does  not  have  any  direct  or 
indirect  influence  or  control; 

(ii)  If  such  person  is  not  an  “interested 
person”  of  a  registered  investment 
company  within  the  meaning  of  section 
2(a)(19)  of  the  Act  (15  U.S.C.  80a- 
2(a)(19)],  and  would  be  required  to  make 
such  a  report  solely  by  reason  of  being  a 
director  to  make  such  a  report  solely  by 
reason  of  being  a  director  of  such 
investment  company,  except  where  such 
director  knew  or,  in  the  ordinary  course 
of  fulfilling  his  official  duties  as  a 
director  of  the  registered  investment 
company,  should  have  known  that 
during  the  15-day  period  immediately 
preceding  or  after  the  date  of  the 
transaction  in  a  security  by  the  director 
such  security  is  or  was  purchased  or 
sold  by  such  investment  company  or 
such  purchase  or  sale  by  such 
investment  company  is  or  was 
considered  by  the  investment  company 
or  its  investment  adviser; 

(iii)  Where  the  principal  underwriter, 
as  to  which  such  person  is  an  access 
person,  (A)  is  not  an  affiliated  person  of 
the  registered  investment  company  or 
any  investment  adviser  of  such 
investment  company,  and  (B)  has  no 
officers,  directors,  or  general  partners 
who  serve  as  officers,  directors  or 
general  partners  of  such  investment 


company  or  any  such  investment 
adviser;  or 

(iv)  Where  a  report  to  an  investment 
adviser  would  duplicate  information 
recorded  pursuant  to  Rules  ,204-2(a)(12) 
or  204-2(a)(13)  (17  CFR  275.204-2(a)(12) 
and  275.204-2(a)(13)]  under  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-l,  et  seq.]. 

(4)  Each  registered  investment 
company,  investment  adviser  and 
principal  underwriter  to  which  reports 
are  required  to  be  made  pursuant  to  this 
section  shall  identify  all  access  persons 
who  are  under  a  duty  to  make  such 
reports  to  it  and  shall  inform  such 
persons  of  such  duty. 

(d)  Each  registered  investment 
company,  investment  adviser  and 
principal  underwriter  which  is  required 
to  adopt  a  code  of  ethics  or  to  which 
reports  are  required  to  be  made  by 
access  persons  shall,  at  its  principal 
place  of  business,  maintain  records  in 
the  manner  and  to  the  extent  set  forth 
below,  and  make  such  records  available 
to  the  Commission  or  any  representative 
thereof  at  any  time  and  from  time  to 
time  for  reasonable  periodic,  special  or 
other  examination. 

(1)  A  copy  of  each  such  code  of  ethics 
which  is,  or  at  any  time  within  the  past 
Hve  years  has  been,  in  effect  shall  be 
preserved  in  an  easily  accessible  place; 

(2)  A  record  of  any  violation  of  such 
code  of  ethics,  and  of  any  action  taken 
as  a  result  of  such  violation,  shall  be 
preserved  in  an  easily  accessible  place 
for  a  period  of  not  less  than  five  years 
following  the  end  of  the  fiscal  year  in 
which  the  violation  occurs; 

(3)  A  copy  of  each  report  made  by  an 
access  person  pursuant  to  this  rule  shall 
be  preserved  for  a  period  of  not  less 
than  five  years  from  the  end  of  the  Hscal 
year  in  which  it  is  made,  the  first  two 
years  in  an  easily  accessible  place;  and 

(4)  A  list  of  all  persons  who  are,  or 
within  the  past  five  years  have  been, 
required  to  make  reports  pursuant  to 
this  section  shall  be  maintained  in  an 
easily  accessible  place. 

(e)  As  used  in  this  rule 

(1)  “Access  person”  means: 

(i)  With  respect  to  a  registered 

investment  company  or  an  investment 
adviser  thereof,  any  director,  officer, 
general  partner,  or  advisory  person,  as 
defined  in  this  section,  of  such 
investment  company  or  investment 
adviser;  ^ 

(ii)  With  respect  to  a  principal 
underwriter,  any  director,  officer,  or 
general  partner  of  such  principal 
underwriter  who  in  the  ordinary  course 
of  his  business  makes,  participates  in  or 
obtains  information  regarding  the 
purchase  or  sale  of  securities  for  the 
registered  investment  company  for 


which  the  principal  underwriter  so  acts 
or  whose  functions  or  duties  as  part  of 
the  ordinary  course  of  his  business 
relate  to  the  making  of  any 
recommendation  to  such  investment 
company  regarding  the  purchase  or  sale 
of  securities. 

(iii)  Notwithstanding  the  provisions  of 
paragraph  (e)(l)(i),  where  the 
investment  adviser  is  primarily  engaged 
in  a  business  or  businesses  other  than 
advising  registered  investment 
companies  or  other  advisory  clients,  the 
term  “access  person”  shall  mean:  any 
director,  officer,  general  partner,  or 
advisory  person  of  the  investment 
adviser  who,  with  respect  to  any 
registered  investment  company,  makes 
any  recommendation,  participates  in  the 
determination  of  which  recommendation 
shall  be  made,  or  whose  principal 
function  or  duties  relate  to  the 
determination  of  which  recommendation 
shall  be  made  to  any  registered 
investment  company;  or  who,  in 
connection  with  his  duties,  obtains  any 
information  concerning  securities 
recommendations  being  made  by  such 
investment  adviser  to  any  registered 
investment  company. 

(iv)  An  investment  adviser  is 
“primarily  engaged  in  a  business  or 
businesses  other  than  advising 
registered  investment  companies  or 
other  advisory  clients”  when,  for  each  of 
its  most  recent  three  fiscal  years  or  for 
the  period  of  time  since  its  organization, 
whichever  is  lesser,  the  investment 
adviser  derived,  on  an  unconsolidated 
basis,  more  than  50  percent  of  (A)  its 
total  sales  and  revenues,  and  (B)  its 
income  (or  loss)  before  income  taxes 
and  extraordinary  items  from  such  other 
business  or  businesses. 

(2)  “Advisory  person”  of  a  registered 
investment  company  or  an  investment 
adviser  thereof  means: 

(i)  Any  employee  of  such  company  or 
investment  adviser  (or  of  any  company 
in  a  control  relationship  to  such 
investment  company  or  investment 
adviser)  who,  in  connection  with  his 
regular  functions  or  duties,  makes, 
participates  in,  or  obtains  information 
regarding  the  purchase  or  sale  of  a 
security  by  a  registered  investment 
company,  or  whose  functions  relate  to 
the  making  of  any  recommendations 
with  respect  to  such  pruchases  or  sales; 
and 

(ii)  Any  natural  person  in  a  control 
relationship  to  such  company  or 
investment  adviser  who  obtains 
information  concerning 
recommendations  made  to  such 
company  with  regard  to  the  purchase  or 
sale  of  a  security. 
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(3)  “Control”  shall  have  the  same 
meaning  as  that  set  forth  in  section 
2(a)(9)  of  the  ActllS  U.S.C.  80a-2(a)(9)l. 

(4)  “Purchase  or  sale  of  a  security" 
includes,  inter  alia,  the  writing  of  an 
option  to  purchase  or  sell  a  security. 

(5)  “Security”  shall  have  the  meaning 
set  forth  in  section  2(a)(36)  of  the  Act  (15 
U.S.C.  80a-2(a)(36)],  except  that  it  shall 
not  include  securities  issued  by  the 
Government  of  the  United  States, 
bankers'  acceptances,  bank  certificates 
of  deposit,  commercial  paper  and  shares 
of  registered  open-end  investment 
companies. 

(6)  “Security  held  or  to  be  acquired” 
by  a  registered  investment  company 
means  any  security  as  defined  in  this 
rule  which,  within  the  most  recent  15 
days,  (i)  is  or  has  been  held  by  such 
company,  or  (ii)  is  being  or  has  been 
considered  by  such  company  or  its 
investment  adviser  for  purchase  by  such 
company. 

Authority 

The  Commission  is  adopting  Rule  17j- 
1  under  its  authority  in  Sections  17(j) 
and  38(a)  of  the  Act  [15  U.S.C.  80a-17(j) 
and  15  U.S.C.  80a-37(a)].  It  finds  that 
any  changes  in  the  rule  from  the 
proposal  published  in  Investment 
Company  Act  Release  No.  10162  have 
already  been  generally  subject  to 
comment  and  pertain  to  matters  of  form 
or  are  less  burdensome  than  those 
proposed.  Further  notice  and  rulemaking 
procedures  under  the  Administrative 
Procedure  Act  [15  U.S.C.  553]  are, 
therefore,  unnecessary. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

October  31, 1980. 

(FR  Doc.  80-34869  Filed  11-6-80;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
19  CFR  Part  355 

Chains  and  Parts  Thereof,  of  Cast  Iron, 
Iron  or  Steel  From  Italy;  Revocation  of 
Countervailing  Duty  Order 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 

action:  Revocation  of  countervailing 
duty  order. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Department  of  Commerce 
is  revoking  the  countervailing  duty  order 
on  chains  and  parts  thereof  from  Italy 
because  of  the  termination  of  an  injury 


investigation  by  the  United  States 
International  Trade  Commission. 
EFFECTIVE  DATE:  November  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Martin,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Room  1126, 
Washington,  D.C.  20230  (202-377-3758). 
SUPPLEMENTARY  INFORMATION:  A  notice 
entitled  “Countervailing  Duties:  Chains 
and  Parts  Thereof,  of  Cast  Iron,  Iron  or 
Steel  from  Italy,”  T.D.  77-249,  was 
published  in  the  Federal  Register  of 
October  11, 1977  (42  FR  54799).  The 
notice  stated  that  the  Treasury 
Department  had  determined  that  exports 
of  chains  and  parts  thereof,  of  cast  iron, 
iron  or  steel  from  Italy  were  provided 
bounties  or  grants,  within  the  meaning 
of  section  303  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1303)  (“the  Act”). 

Accordingly,  imports  of  the  merchandise 
were  subject  to  countervailing  duties  as 
set  out  in  T.D.  77-249  and  as  modified  in 
T.D.  79-20,  published  in  the  Federal 
Register  of  January  17, 1979  (44  FR  3473). 

On  January  1, 1980,  Title  I  of  the  Trade 
Agreements  Act  of  1979  (93  Stat.  150) 
(“the  TAA”)  went  into  effect.  On 
January  2, 1980,  the  authority  for 
administering  the  countervailing  duty 
law  was  transferred  from  the  Treasury 
Department  to  the  Department  of 
Commerce  (“the  Department”).  Under 
section  104(b)(1)  of  the  TAA,  the  United 
States  International  Trade  Commission 
(“the  ITC”)  is  required  to  review  • 
countervailing  duty  orders  issued  under 
section  303  of  the  Act  applicable  to 
merchandise  from  “countries  under  the 
Agreement”  upon  the  request  of  a 
government  or  group  of  exporters  of 
merchandise  covered  by  the  order.  Italy 
is  considered  a  “country  under  the 
Agreement”. 

On  January  11, 1980  and  March  27, 
1980,  the  ITC  received  two  such  requests 
for  review  of  the  countervailing  duty 
order  on  chains  and  parts  thereof  from 
Italy.  Pursuant  to  the  ITC’s  notification 
to  the  Department  of  the  requests  for  an 
injury  review  of  the  order,  the 
Department  issued  instructions  to 
suspend  liquidation  of  entries  of  the 
affected  merchandise  made  on  or  after 
April  3, 1980,  as  required  by  section 
104(b)(3)  of  the  TAA. 

On  May  2, 1980,  the  ITC  received  a 
request  to  withdraw  the  petition  from 
counsel  for  the  National  Association  of 
Chain  Manufacturers,  the  petitioner  in 
the  original  proceeding. 

The  ITC  published  a  notice  on  August 
6, 1980  in  the  Federal  Register  (45  FR 
52273)  proposing  termination  of  its 
investigation  under  section  710(a)  of  the 
Act  and  section  104(b)  of  the  TAA  and 
requesting  public  comment  by 


September  5, 1980.  No  adverse 
comments  were  received  in  response  to 
the  ITC  notice.  As  a  result,  the  ITC 
published  a  notice  in  the  Federal 
Register  of  October  1, 1980  (45  FR  65087) 
accepting  the  withdrawal  of  the  petition 
and  terminating  its  investigation, 
pursuant  to  section  704(a)  of  the  Act. 

The  ITC  informed  the  Department  that 
“the  termination  of  this  investigation 
has  the  same  effect  as  a  determination 
of  no  material  injury  or  threat  thereof.” 
This  was  the  same  language  used  by  the 
ITC  in  its  letter  of  August  26, 1980 
terminating  the  investigation  concerning 
certain  steel  products  from  Italy  (T.D. 
69-113).  On  the  basis  of  such  language, 
the  Department  subsequently  revoked 
the  latter  order  (45  FR  68931). 

Similarly,  the  Department  hereby 
revokes  T.D.  77-249  with  respect  to  all 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  April  3, 1980. 

The  Department  will  instruct  Customs 
officers  to  proceed  with  liquidation  of 
all  such  entries  of  the  subject 
merchandise  without  regard  to 
countervailing  duties  and  to  refund  any 
estimated  countervailing  duties 
collected  with  respect  to  such  entries. 
Entries,  or  withdrawals  from  warehouse, 
for  consumption  made  before  April  3, 
1980  are  subject  to  countervailing  duties 
as  set  forth  in  T.D.  77-249  and  as 
modified  by  T.D.  79-20. 

Table  in  Part  355,  Annex  III  (Amended] 

The  table  in  Part  355,  Annex  III, 
Commerce  Regulations  (19  CFR  Part  355, 
Annex  III,  45  FR  4949),  is  amended 
under  the  country  heading  “Italy”,  by 
deleting  from  the  column  headed 
“Commodity”,  the  words  “Iron  or  steel 
chains  and  parts”:  from  the  column 
headed  “Treasury  Decision”,  the 
numbers  “77-249”;  and  from  the  column 
headed  “Action”,  the  words  “Bounty 
declared-rate”. 

This  revocation  and  notice  publication 
are  in  accordance  with  section 
104(b)(4)(B)  of  the  TAA  (93  Stat.  192, 19 
U.S.C.  1671  note). 

John  D.  Greenwald, 

Deputy  Assistant  Secretary  far  Import 
Administration. 

|FR  Doc.  80-34808  Filed  11-6-80;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 

(Docket  No.  80F-01 12] 

Boiler  Water  Additives;  Secondary 
Direct  Food  Additives  Permitted  in 
Food  for  Human  Consumption 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polymaleic  acid 
(hydrolyzed  polymaleic  anhydride)  and/ 
or  its  sodium  salt  as  boiler  water 
additives  in  the  preparation  of  steam 
that  will  contact  food.  This  action  is 
based  on  a  petition  by  Ciba-Geigy  Corp. 
DATES:  Effective  November  7, 1980; 
objections  by  December  8, 1980. 
address:  Written  objections  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Bureau  of  Foods 
(HFF-334),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  8, 1980  (45  FR 
45961),  notice  was  given  that  a  petition 
(FAP  8A3405)  had  been  filed  by  Ciba- 
Ceigy  Corp.,  Ardsley,  NY  10502, 
proposing  that  §  173.310  Boiler  water 
additives  (21  CFR  173.310)  be  amended 
to  provide  for  the  safe  use  of  hydrolyzed 
polymaleic  anhydride  and  its  sodium 
salt  as  boiler  water  additives  in  the 
preparation  of  steam  that  will  contact 
food.  The  agency  subsequently 
determined  that  the  proper  chemical 
name  for  hydrolyzed  polymaleic 
anhydride  for  purposes  of  regulation 
would  be  polymaleic  acid. 

The  agency  has  evaluated  data  in  the 
food  additive  petition  and  other  relevant 
material  and  concludes  that  the  food 
additive  regulations  should  be  amended 
as  set  forth  below. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  201  (s), 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321  (s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.1),  Part  173  is 
amended  in  §  173.310  by  alphabetically 
inserting  a  new  item  in  paragraph  (c),  to 
read  as  follows: 

§173.310  BoHer  water  additives. 


(c)  *  *  * 


Substances  Limitations 


Potymaleic  add  tCAS  Reg.  Total  not  to  exceed  1  part 
No.  26099-09-2],  and/or  per  milion  in  boiler  toed 
Ns  sodum  salt  [CAS  Reg.  water  (catculated  as  the 
No.  70247-90-4].  add). 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  December  8, 
1980  submit  to  the  Hearing  Clerk  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  written  objections  thereto  and 
may  make  a  written  request  for  a  public 
hearing  on  the  stated  objections,  ^ch 
objection  shall  be  separately  munbered 
and  each  numbered  objection  shall 
specify  with  particularity  the  provision 
of  the  regulation  to  which  objection  is 
made.  Each  numbered  objection  on 
which  a  hearing  is  requested  shall 
specifically  so  state;  failure  to  request  a 
hearing  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  that  objection.  Each 
numbered  objection  for  which  a  hearing 
is  requested  shall  include  a  detailed 
description  and  analysis  of  the  specific 
factual  information  intended  to  be 
presented  in  support  of  the  objection  in 
the  event  that  a  hearing  is  held;  failiu'e 
to  include  such  a  description  and 
analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  the  objection.  Four  copies  of 
all  documents  shall  be  submitted  and 
shall  be  identified  with  the  Hearing 
Clerk  docket  number  found  in  brackets 
in  the  heading  of  this  regulation. 
Received  objections  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  November  7, 1980. 

(Secs.  201(s).  409,  72  StaL  1784-1788  as 
amended  (21  U.S.C.  321(s),  348)) 

Dated:  October  28, 1980. 

William -F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  aO-34454  Filed  11-6-80;  8:45  am| 

BHJJNG  CODE  4110-03-H 


21  CFR  Part  601 

[Docket  No.  80N-0377] 

Licensing;  Sale  of  Biological  Products 
Under  Development 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologic  regulations  to  clarify  the 
relationship  between  the  Public  Health 
Service  Act  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  relating  to  the  sale  of 
investigational  biological  products. 
DATES:  Effective  November  7, 1980; 
comments  by  January  6, 1981. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk’s  office)  HFA-305, 

Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  K.  Hiranaka,  Bureau  of  Biologies 
(HFB-620),  Food  and  Drug 
Administration,  8800  Rockville  Pike, 
Bethesda,  MD  20205,  301-443-1306. 
SUPPLEMENTARY  INFORMATION: 

Biological  products  are  controlled  by  the 
Public  Health  Service  Act  (PHS  Act)  (42 
U.S.C.  262),  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FD&C  Act)  (21  U.S.C.  301 
et.  seq.)  and  the  regulations  promulgated 
thereunder.  The  PHS  Act  requires  that 
biological  products  be  licensed  before 
their  sale,  barter,  or  exchange  in 
interstate  commerce.  The  Bureau  of 
Biologies  of  the  Food  and  Drug 
Administration  is  responsible  for 
licensing  biological  products.  To  be 
licensed,  an  investigational  biological 
product  must  be  developed  and  tested  to 
ensure  that  it  is  safe,  pure,  potent,  and 
effective,  A  biological  product 
undergoing  development  is  subject  to 
the  investigational  new  drug  regulations 
prescribed  in  §§  312.1  and  601.21  (21 
CFR  312.1  and  601.21)  promulgated 
under  the  FD&C  Act  and  the  PHS  Act, 
respectively.  However,  once  such  a 
product  is  licensed  under  the  PHS  Act, 
the  new  drug  provisions  of  the  FD&C 
Act  no  longer  apply  (21  CFR  310.4). 

In  the  F^eral  Register  of  July  31, 1954 
(19  FR  4722),  the  Division  of  Biologies 
Standards  of  the  National  Institutes  of 
Health  (now  the  Bureau  of  Biologies, 
FDA)  issued  a  regulation  (now  §  601.21) 
interpreting  the  interaction  between  the 
PHS  Act  and  the  FD&C  Act.  The 
preamble  of  that  Federal  Register 
document  characterized  the  regulation 
as  “essentially  informative  in  nature 

*  *  *”  and  “at  most  interpretative  of  the 
relationship  between  the  two  statutes 

*  *  The  regulation  appears  to 
prohibit  the  interstate  shipment  of  an 
unlicensed  biological  product 
undergoing  development  if  it  is  to  be 
sold,  bartered,  or  exchanged. 

Subsequently,  FDA  issued  in  the 
Federal  Register  of  July  25, 1956  (21  CFR 
5577)  the  investigational  new  drug 
regulations  (now  §  312.1),  which  define 
the  conditions  under  which 
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investigational  drugs  and  biologicals 
may  be  used.  These  regulations  require, 
in  part,  that  an  investigational  product 
shall  not  be  sold,  unless  a  full  and 
satisfactory  explanation  of  why  the  sale 
should  not  be  regarded  as 
commercialization  of  the  product  is 
provided. 

Because  the  regulations  concerning 
investigational  new  drugs  under  §  312.1 
complement  §  601.21,  the  agency 
concludes  that  §  601.21  should  be 
clarified  by  including  a  reference  to 
§  312.1.  Accordingly,  the  prohibition  in 
the  PHS  Act  and  §  601.21  against  the 
sale  of  an  unlicensed  biological  product 
does  not  preclude  the  sale  of  an 
investigational  biological  product  where 
such  sale  is  in  conformance  with  the 
regulations  governing  investigational 
new  drugs  and  is  approved  by  the 
agency. 

In  order  for  a  sale  of  an 
investigational  biological  product  to  be 
permitted,  the  requester  must  show  why 
the  sale  is  necessary  as  part  of  an 
investigation  and  should  not  be 
regarded  as  commercialization  of  the 
product.  The  request  must  be  submitted 
in  advance  of  any  sale.  The  agency  will 
carefully  review  each  request,  and  no 
such  sale  will  be  permitted  except  in  the 
context  of  an  acceptable  clinical 
investigation.  No  sate  of  an 
investigational  biological  product  shall 
occur  unless  and  until  it  has  been 
approved  by  the  Director,  Bureau  of 
Biologies. 

This  interpretation  in  no  way  affects 
the  basic  statutory  prohibition  against 
any  interstate  shipment  of  an 
investigational  biological  product  prior 
to  submission  of  a  Notice  of  Claimed 
Investigational  Exception  for  a  New 
Drug  and  full  compliance  with  §  312.1. 

In  addition  to  clarif;ying  §  601.21  by 
including  a  reference  to  §  312.1,  the 
agency  concludes  that  §  601.21  should 
also  be  amended  to  delete  reference  to 
trivalent  organic  arsenical  since  such 
products  are  included  in  the  definition  of 
a  biological  product. 

The  agency  has  determined  pursuant 
to  §  25.24(b)(17)  (proposed  December  11, 
1979,  44  FR  11742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Therefore,  under  the  Public  Health 
Service  Act  (sec.  351,  58  Stat.  702  as 
amended  (42  U.S.C.  262))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1),  Part  601 
is  amended  by  revising  §  601.21  to  read 
as  follows: 


§  601.21  Products  under  development. 

A  biological  product  undergoing 
development,  but  not  yet  ready  for  a 
product  license,  may  be  shipped  or 
otherwise  delivered  from  one  State  or 
possession  into  another  State  or  » 
possession  provided  such  shipment  or 
delivery  is  not  for  sale,  barter,  or 
exchange,  except  as  provided  in  section 
505(i)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended,  and  the 
regulations  thereunder  (21  CFR  312.1). 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  5539  (b)  and  (d))  and  21 
CFR  10.40  (c)(4)  and  (e)(1)),  the  agency 
concludes  that  notice,  public  procedure, 
and  delayed  effective  date  are 
unnecessary  for  the  amendment  of 
§  601.21  because  it  does  not  impose  an 
additional  duty  or  burden  on  any  person 
but  rather  clarifies  an  existing 
regulation.  However,  interested  persons 
may,  on  or  before  January  6, 1980  submit 
to  the  Dockets  Management  Branch 
(formerly  the  Hearing  Clerk’s  office) 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  Date.  This  final  rule 
becomes  effective  November  7, 1980. 

(Sec.  351,  58  Stat.  702  as  amended  (42  U.S.C. 
262)) 

Dated;  October  29, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  A  f fairs. 

|FR  Doc.  80-34463  Filed  11-6-80;  8:45  am| 

BILLING  CODE  4110-03-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  201 

[Docket  No.  R-80-883] 

Combination  and  Mobile  Home  Lot 
Loans 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Interim  rule  with  request  for 
comments. 

summary:  Section  313  of  the  Housing 
and  Community  Development 


Amendments  of  1979  amended  the 
National  Housing  Act  to  permit 
increased  loan  amounts  and  terms  under 
HDD’s  Combination  and  Mobile  Home 
Lot  Loan  Program.  The  following 
amendments  increase  loan  limits  and 
maturities  to  the  maximum  authorized 
by  the  1979  Act  and  also  make  other 
miscellaneous  changes. 

EFFECTIVE  DATE:  November  7, 1980. 
COMMENTS  due:  January  6, 1981. 
ADDRESS:  Written  comments  should 
refer  to  the  docket  number  and  date  and 
should  be  submitted  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
Room  5218,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  D.C.  20410.  Each 
person  submitting  a  comment  should 
include  his/her  name  and  address,  refer 
to  the  docket  number  indicated  by  the 
headings,  and  give  reasons  for  any 
recommendations.  Copies  of  all  written 
comments  received  will  be  available  for 
examination  by  interested  persons  in 
the  Office  of  the  Rules  Docket  Clerk,  at 
the  address  listed  above.  The  interim 
rule  may  be  changed  in  light  of  the 
comments  received. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Brady,  Director,  Office  of  Title  1 
Insured  Loans,  Department  of  Housing 
and  Urban  Development,  Room  9178,  451 
Seventh  Street.  SW.,  Washington,  D.C. 
20410,  (202)  755-6680.  (This  is  not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION:  Section 
313  of  the  Housing  and  Community 
Development  Amendments  of  1979,  Pub. 
L.  96-153,  amended  Title  1  of  the 
National  Housing  Act  (12  U.S.C.  1703)  to 
authorize  increased  loan  limits  and 
terms  for  single-unit  and  multi-unit 
mobile  homes  when  purchased  in 
combination  with  developed  and 
undeveloped  lots.  These  regulations 
implement  the  increases  so  authorized. 
For  single-unit  homes  with  undeveloped 
lots  the  dollar  limit  will  be  raised  from 
$21,000  to  $24,000.  For  multi-unit  homes 
with  undeveloped  lots  the  limit  will  be 
raised  from  $29,000  to  $33,000.  The  limit 
for  single-unit  homes  with  developed 
lots  will  be  raised  from  $23,500  to 
$27,500  and  the  dollar  limit  for  multi-unit 
homes  with  developed  lots  from  $31,500 
to  $36,500. 

-  The  individual  ceilings  on  dollar 
amounts  allocated  to  purchase  the  lot  or 
mobile  home  in  combination  were 
removed  by  the  Act,  and  it  is  intended 
to  remove  this  limitation  from  the 
regulations. 

The  term  for  loans  to  purchase  single¬ 
unit  homes  purchased  in  combination 
with  developed  or  undeveloped  lots  will 
be  increased  to  20  years  and  32  days, 
and  the  term  for  multi-module  homes 
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with  developed  or  undeveloped  lots  will 
be  increased  to  25  years  and  32  days. 

The  loan  limit  for  the  purchase  of  a  lot 
only  by  the  present  owner  of  a  mobile 
home  will  be  increased  to  $6,250  for  an 
undeveloi>ed  lot  and  $9,375  for  a 
developed  lot.  The  maximum  term  for 
lot  purchase  loans,  whether  developed 
or  undeveloped,  will  be  raised  from  10 
years  and  32  days  to  15  years  and  32 
days. 

Loans  are  also  limited  to  130  percent 
of  the  price  set  in  the  mobile  home 
manufacturer's  invoice  plus  the  actual 
cost  and  installation  of  central  air 
conditioning  and/or  heat  pumps  and  the 
appraised  value  of  the  lot. 

Section  201.1502  is  amended  to  delete 
the  prohibition  on  the  purchase  of  a  lot 
subject  to  a  condominium  agreement, 
and  to  clarify  the  definition  of  a 
"developed”  lot. 

Section  201.1504  is  amended  to 
provide  for  the  financing  of  the  purchase 
of  a  used  mobile  home  which  was 
previously  financed  with  a  loan  under 
this  part. 

Section  201.1511  is  amended  to 
provide  for  a  one  percent  origination  fee 
although  it  must  be  included  within  the 
maximum  financing  charge. 

A  new  §  201.1515  is  added  which  will 
require  at  least  30  calendar  days  prior 
notice  by  the  lender  to  the  homeowner 
before  acceleration  of  the  debt 
instrument  secured  by  the  mobile  home 
or  lot.  The  lender  shall  also  be  required 
to  make  certain  disclosures  to  the 
borrower  concerning  the  borrower’s 
default  and  to  offer  the  borrower  an 
opportunity  to  cure  the  default. 

Section  201.1520  is  amended  to 
provide  that  prior  approval  by  the 
Commissioner  is  required  before  a  deed 
in  lieu  of  foreclosure  or  repossession  is 
taken  by  an  insured  lender. 

Section  201.1525jb)  is  amended  to 
provide  that  claim  shall  be  filed  no  later 
than  18  months  and  31  days  after  the 
due  date  of  the  earliest  fully  unpaid 
installment. 

Section  201.1526(b)  is  amended  to 
provide  that  interest  at  the  rate  of  7 
percent  shall  be  paid  upon  the  amount 
due  on  the  borrower's  obligation  without 
deducting  the  amount  received  from  sale 
of  the  home,  and  to  provide  that  such 
interest  shall  be  payable  for  a  period 
computed  from  the  date  of  default  to 
either  the  date  of  the  claim  or  for  a 
period  of  18  months  and  31  days 
following  the  date  of  default,  whichever 
period  of  time  is  less. 

Due  to  sharp  increases  in  the  cost  of 
housing,  many  middle-income  families 
and  individuals  have  been  excluded 
from  homeownership.  This  interim 
regulation  will  make  homeownership 
available  to  a  broader  segment  of  the 


population,  particularly  the  first  time 
homebuyer,  and  will  also  help  stimulate 
and  stabilize  the  production  of  housing. 

In  the  current  economic  situation, 
rising  costs  have  tended  to  make  decent 
housing  unavailable  for  many  low  and 
moderate  income  families.  Prompt 
implementation  of  the  program  to  be 
authorized  by  this  rule  will  help  to 
provide  new  affordable  homeownership 
opportunities  to  these  low  and  moderate 
income  families.  Accordingly,  the 
Secretary  has  determined  that,  in  light  of 
the  current  economic  situation,  it  is 
urgent  that  the  beneHts  afforded  by  this 
rule  be  made  available  as  soon  as 
possible.  Publishing  a  notice  of  proposed 
rulemaking  and  giving  the  public  an 
opportunity  to  comment  on  the  rule  prior 
to  its  effective  date  would  cause  a 
substantial  delay  in  making  the  benefits 
available.  Therefore,  the  Secretary  Hnds 
that  prior  notice  and  public  procedure 
on  the  rule  would  be  contrary  to  public 
interest  and  that  the  rule  should  become 
effective  as  soon  as  possible  under 
applicable  legal  requirements.  However, 
the  Secretary  is  providing  an 
opportunity  for  public  comment  on  the 
rule  following  its  effective  date.  Serious 
consideration  will  be  given  to  all  public 
comments  submitted  in  developing  a 
bnal  rule,  which  will  be  prepared  and 
published  as  soon  as  possible  after  the 
close  of  the  time  period  allowed  for 
public  comment. 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk  at  the 
address  listed  above.  In  addition,  the 
Chairman  and  Ranking  Minority 
Members  of  the  Committee  on  Banking, 
Housing,  and  Urban  Affairs  of  the 
Senate  and  the  Committee  on  Banking, 
Finance  and  Urban  Affairs  of  the  House 
of  Representatives  have  waived  the 
prepublication  review  of  this  rule 
provided  for  in  Section  7(o)(2)  of  the 
Department  of  Housing  and  Urban 
Development  Act  and  the  delay  of 
effective  date  required  by  Section  7(o)(3) 
of  the  Department  of  Housing  and  Urban 
Development  Act. 

In  accordance  with  Executive  Order 
12044  a  Regulatory  Analysis  has  been 
prepared  on  this  regulation  and  is 
available  for  copy  and  inspection  at  the 
above  address. 

This  rule  is  not  listed  in  the 
Department's  semi-annual  agenda  of 
significant  rules,  published  pursuant  to 


Executive  Order  12044,  as  extended  by 
Executive  Order  12221. 

Accordingly,  Chapter  II  is  amended  as 
follows: 

PART  201— PROPERTY 
IMPROVEMENT  AND  MOBILE  HOME 
LOANS 

Subpart  D — Combination  and  Mobile 
Home  Lot  Loans 

1.  Section  201.1502  (b)  and  (f)  are 
revised  to  read  as  follows: 

§201.1502  Definitions. 
***** 

(b)  "Mobile  Home  Lot”  means  a 
portion  of  land  acceptable  to  the 
Secretary  as  a  mobile  home  site.  The 
mobile  home  lot  may  be  unplatted,  or 
may  be  in  a  mobile  home  park,  a 
recorded  or  unrecorded  subdivision,  or 
planned  unit  development  or 
condominiums. 

***** 

(f)  "Developed  lot”  means  a  lot  with 
water  and  utility  connections,  sanitary 
facilities,  appropriate  driveways, 
provisions  for  anchoring  and  support 
systems  as  specified  by  the 
manufacturer  of  the  home  to  be  placed 
on  the  lot,  and  other  improvements 
which  are  necessary  to  make  the  lot 
acceptable  to  the  Secretary  as  a  mobile 
home  site. 

***** 

3.  Section  201.1504  is  revised  to  read 
as  follows: 

§201.1504  Maximum  loan  amounts  and 
terms. 

(а)  Maximum  insurable  loan  amounts 
and  terms  shall  not  exceed  the  lesser  of: 

(1)  $24,000  for  20  years  and  32  days  for 
the  purchase  of  a  single-wide  mobile 
home  and  an  undeveloped  lot. 

(2)  $27,500  for  20  years  and  32  days  for 
the  purchase  of  a  single-wide  mobile 
home  and  a  developed  lot. 

(3)  $33,000  for  25  years  and  32  days  for 
the  purchase  of  a  mobile  home 
composed  of  two  or  more  modules  and 
an  undeveloped  lot. 

(4)  $36,000  for  25  years  and  32  days  for 
the  purchase  of  a  mobile  home 
composed  of  two  or  more  modules  and  a 
developed  lot. 

(5)  130  percent  of  the  total  price  of  a 
new  mobile  home,  as  stated  in  the 
manufacturer's  invoice  plus  the  actual 
cost  and  installation  of  central  air 
conditioning  and/or  heat  pumps.  To  this 
amount  may  be  added  the  Secretary’s 
estimate  of -the  value  of  the  mobile  home 
lot;  or 

(б)  90  percent  of  the  Secretary’s 
estimate  of  the  value  of  a  used  mobile 
home,  if  the  used  mobile  home  was 
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previously  financed  with  a  loan  under 
this  part,  plus  the  Secretary’s  estimate  of 
the  value  of  the  mobile  home  lot. 

(b)  The  maximum  permissible  loan 
amounts  and  terms  for  the  purchase  of  a 
mobile  home  shall  not  exceed  the  lesser 
of  the  Secretary’s  estimate  of  the  value 
of  the  mobile  home  lot  or; 

(1)  $6,250  for  15  years  and  32  days  for 
the  purchase  of  an  undeveloped  lot  on 
which  to  place  a  mobile  home  owned  by 
the  borrower. 

(2)  $9,375  for  15  years  and  32  days  for 
the  purchase  of  a  developed  lot  for 
which  to  place  a  mobile  home  owned  by 
the  borrower. 

4.  Section  201.1506(a)  is  revised  as 
follows: 

§201.1506  Loans  for  the  purchase  or 
acquisition  of  a  lot. 

(a)  A  loan  to  finance  the  purchase  by 
the  borrower  of  a  lot  on  which  to  place  a 
mobile  home  owned  by  the  borrower 
including  funds  for  site  preparation, 
anchoring  devices,  support  systems  and 
foundation  shall  be  eligible:  Provided, 
That 

5.  Section  201.1509  (a)  and  {b)(l)  is 
revised  to  read  as  follows: 

§201.1509  Fees  and  Charges  for 
origination  of  loan. 

(a)  The  insured  will  be  charged  a  fee 
by  an  appraiser  approved  by  the 
Commissioner. 

(b)  *  *  * 

(1)  Appraisal  fee  charged  by  an 
approved  appraiser. 

6.  Section  201.1511(a)(2)  is  revised  to 
read  as  follows: 

§201.1511  Financing  charges. 

(a)  *  *  * 

(1)  *  *  * 

(2)  No  points  or  discounts  of  any  kind 
may  be  assessed  or  collected  in 
connection  with  the  loan  transaction, 
except  that  a  one  percent  origination  fee 
may  be  collected  from  the  borrower.  If 
assessed  this  fee  must  be  included  in  the 
financing  charge.  *  *  * 

7.  A  new  §  201.1515  is  proposed  to  be 
added  to  read  as  follows: 

§201.1515  Notice  Of  default. 

(a)  The  lender  shall,  prior  to  taking 
any  action  to  accelerate  the  maturity  of 
the  borrower’s  note  or  obligation,  send 
to  the  mobile  home  owner  a  written 
notice  by  registered  or  certified  mail  of 
the  lender’s  intention  to  declare  a 
default.  The  notice  shall  be  sent  to  the 
address  where  the  mobile  home  is 
located.  The  notice  shall  contain  the 


following  disclosures  in  a  clear  and 
concise  manner: 

(1)  A  description  of  the  obligation  or 
security  interest  held  by  the  lender. 

(2)  The  nature  of  the  default  claimed, 
which  may  be  stated  in  general  terms, 
for  example:  "failure  to  make  required 
installment  payments  when  due.’’ 

(3)  The  specific  actions  which  the 
lender  intends  to  take  at  the  expiration 
of  the  30-day  notice  period. 

(4)  The  right  of  the  mobile  home 
owner  to  cure  the  default  and  the  exact 
manner  in  which  he  or  she  may  do  so, 
including  the  sum  of  money  which  must 
be  tendered,  if  any,  in  order  to  cure  the 
default:  and  the  office  address  to  which 
payment  must  be  sent. 

(5)  A  statement  that  the  default  may 
be  cured  at  any  time  before  title  is 
lawfully  transferred,  and  that  title  will 
not  be  transferred,  in  any  event,  until  at 
least  40  days,  or  such  longer  period  as 
required  by  state  law,  has  passed 
following  mailing  of  the  notice  to  the 
mobile  homeowner. 

(b)  The  notice  required  by  paragraph 
(a)  of  this  section  shall  not  be  required 
when  the  mobile  home  owner  has 
abandoned  the  mobile  home  or  offered  a 
deed  in  lieu  of  foreclosure,  provided  that 
the  lender  retains  evidence  thereof 
satisfactory  to  the  Commissioner. 

7.  Section  201.1520(a)  is  amended  to 
add  subparagraph  (5)  as  follows: 

§  201.1520  Deed  in  lieu  of  foreclosure. 

(a)  *  *  * 

(5)  The  Secretary’s  prior  approval 
shall  be  obtained  before  a  deed  in  lieu 
of  foreclosure  is  accepted  by  the  lender. 

8.  Section  201.1525(b)  is  revised  to 
read  as  follows: 

§  201.1525  Claim  application. 

(a)  *  *  * 

(b)  Where  to  file.  Claim  shall  not  be 
filed  by  the  insured  lender  until  after 
default,  repossession,  and  resale  of  the 
nlobile  home  and  lot  or  mobile  home  lot. 
Where  a  mobile  home  and  lot  have  been 
financed,  the  mobile  home  and  lot  shall 
be  sold  in  a  single  transaction.  The 
mobile  home  may  not  be  removed  from 
the  lot  without  the  prior  approval  of  the 
Secretary.  Claim  shall 

be  filed  no  later  than  18 
months  and  31  days  after  the  due  date  of 
the  earliest  fully  unpaid  installment 
unless  an  extension  is  requested  and 
approved  by  the  Secretary. 

9.  Section  201.1526(b)(1)  is  amended  to 
read  as  follows: 

§  201.1526  Amount  of  claim. 

(b)  On  loans  in  default  prior  to  April  1, 
1980  add  to  90  percent  of  the  amount 
determined  under  paragraph  (a)  of  this 


section,  computed  from  date  of  default: 
On  loans  in  default  on  or  after  April  1, 
1980  add  to  90  percent  of  the  amount 
determined  under  paragraph  (a)  of  this 
section,  90  percent  of  the  interest  at  7 
percent  per  annum  on  the  outstanding 
principal  balance  computed  from  the 
date  of  default: 

(1)  To  either  the  date  of  claim  . 
application  or  for  a  period  of  18  months 
and  31  days  following  such  default  date, 
whichever  period  of  time  is  the  lesser, 
or; 

(Sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (12  U.S.C.  3535(d))) 

Issued  at  Washington,  D.C.,  October  16, 
1980. 

Clyde  McHenry, 

Deputy  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 

|FR  Doc.  80-34783  Filed  11-0-80;  8;45  am) 

BILLING  CODE  4210-01-M 


POSTAL  SERVICE 
39CFR  Part  111 

Domestic  Mail  Manual;  Rate  Changes, 
Bibliography,  and  Index 

agency:  Postal  Service. 

ACTION:  Final  rule. 

summary:  The  Postal  Service  hereby 
makes  numerous  rate  changes  and  adds 
a  bibliography  and  a  subject  index  to 
the  Domestic  Mail  Manual  (DMM), 
which  is  incorporated  by  reference  in 
the  Federal  Register.  39  CFR  111.1. 

All  of  the  rate  changes  made  to 
sections  or  Exhibits  in  the  DMM  reflect 
rate  changes  previously  published  in  a 
notice  in  the  Federal  Register  and  made 
effective  on  July  6, 1980,  45  FR  45041. 
The  bibliography  and  subject  index  are 
new. 

EFFECTIVE  DATE:  July  30,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Kemp,  (202)  245-4638. 
SUPPLEMENTARY  INFORMATION:  The 

■'DMM  has  been  amended  by  the 
publication  of  a  transmittal  letter  for 
Issue  3,  dated  July  30, 1980.  The  text  of 
all  published  changes  is  filed  w<th  the 
Director  of  the  Federal  Register. 
Subscribers  to  the  Domestic  Mail 
Manual  receive  these  amendments 
automatically  from  the  Government 
Printing  Office. 

The  following  Summary  of  Changes  is 
taken  from  the  transmittal  letter  for 
Issue  3. 

Summary  of  Changes 

1.  Sections  411.21,  411.321  b,  411.322, 
411.331,  411.332,  411.341,  411.342  and 
Exhibits  611.2  and  711.4  are  revised  to 
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reflect  the  rate  changes  implemented 
effective  12:01  a.m.,  July  6, 1980.  These 
rates  appeared  in  Postal  Bulletin  21244, 
dated  May  8, 1980. 

2.  A  Bibliography  and  Index  are 
added  to  the  DMM. 

In  consideration  of  the  foregoing,  39 
CFR  111.3  is  amended  by  adding  at  the 
end  thereof  the  following: 

§  111.3  Amendments  to  the  Domestic 
Mail  Manual. 


Transminal  letter 
for  issue 


3 .  July  30,  1980., 


Federal 

Register 

Publication 


(5  U.S.C.  552(a):  39  U.S.C.  401,  407,  408,  3001- 
3011,  3201-3218,  3403-3405,  3601,  3621;  42 
U.S.C.  1973-CC-13, 1973-CC-14) 

W.  Allen  Sanders, 

Associate  General  Counsel,  General  Law  and 
A  dministration. 

|FR  Doc.  80-34721  Filed  11-6-80;  8:45  am| 

BILLING  CODE  7710-12-M 


39  CFR  Part  601 

Procurement  of  Property  and  Services; 
Amendments  to  Postal  Contracting 
Manual 

agency:  Postal  Service. 
action:  Amendments  to  the  Postal 
Contracting  Manual. 

summary:  The  Postal  Service  hereby 
announces  numerous  miscellaneous 
revisions  of  the  Postal  Contracting 
Manual.  The  revisions  are  explained 
below  in  the  Supplementary 
Information. 

EFFECTIVE  DATE:  August  30, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  ].  Jones,  (202)  245-4603. 
SUPPLEMENTARY  INFORMATION:  The 
Postal  Contracting  Manual,  which  has 
been  incorporated  by  reference  in  the 
Federal  Register  (see  39  CFR  601.100), 
has  been  amended  by  the  issuance  of 
Transmittal  Letter  33.  dated  July  30, 

1980. 

In  accordance  with  39  CFR  601.105, 
notice  of  these  changes  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  that  section  and  the  text 
of  the  changes  is  filed  with  the  Director, 
Office  of  the  Federal  Register. 
Subscribers  of  the  basic  Manual  will 
receive  these  amendments  from  the 
Government  Printing  Office.  (For  other 
availability  of  the  Postal  Contracting 
Manual,  see  39  CFR  601.104.) 


Explanation  of  these  amendments  to 
the  Postal  Contracting  Manual  follows: 

Explanation 

a.  Paragraph  l-309.2(c)  has  been 
revised  to  remove  the  existing  limitation 
on  the  maximum  period  for  the 
assessment  of  liquidated  damages. 

b.  Paragraph  1-313  has  been  revised 
to  implement  the  Contract  Disputes  Act 
of  1978. 

c.  Paragraph  l-407.2(b)(2)(i)  has  been 
revised  to  reflect  a  change  in  the 
procurement  authority  that  the  Regional 
Postmasters  General  may  delegate  the 
SC  Manager/Postmasters  for 
construction  contracts. 

d.  Paragraph  l-903.1(i)  has  been 
revised  to  provide  guidance  in 
determining  responsibility  of 
prospective  contractors  as  it  relates  to 
unusually  low  offers. 

e.  Paragraph  1-1001.1  has  been 
revised  to  update  policy  on  publicizing 
proposed  procurement  actions  in 
newspapers  and  trade  journals. 

f.  Paragraph  1-1105.2  has  been  revised 
to  reflect  that  the  General  Manager, 
Procurement  Technical  Support 
Division,  Procurement  and  Supply 
Department,  shall  approve  brand  name 
or  equal  purchase  descriptions  for 
procurements  in  excess  of  $30,000. 

g.  Paragraph  1-1906  has  been  revised 
to  reflect  that  the  General  Manager, 
Procurement  Technical  Support 
Division,  Procurement  and  Supply 
Department,  shall  evaluate  any  value 
engineering  change  proposals  received 
by  the  contracting  officer. 

h.  Paragraph  2-406.3(c)(ii)  has  been 
revised  for  clarity  with  respect  to  the 
evaluation  of  unusually  low  offers. 

i.  Paragraph  7-103.5,  the  Inspection 
clause,  has  been  revised. 

j.  Paragraph  7-103.12,  the  Disputes 
clause,  has  been  replaced  by  the  Claims 
and  Disputes  clause. 

k.  Paragraph  7-104.47  has  been  added 
to  incorporate  a  new  clause.  Affirmative 
Action  for  Handicapped  Workers. 

l.  Paragraph  7-104.48  has  been  added 
to  incorporate  a  new  clause.  Affirmative 
Action  for  Disabled  Veterans  and 
Veterans  of  the  Vietnam  Era. 

m.  Section  12,  Part  8,  has  been 
updated  to  reflect  changes  in  the 
policies  and  procedures  established  by 
the  Department  of  Labor  with  respect  to 
equal  opportunity,  specifically  in  the 
areas  of  contract  compliance  reviews 
and  dealings  with  the  Office  of  Federal 
Contract  Compliance  Programs. 

n.  Section  12,  Part  10,  has  been  added 
to  incorporate  policies  and  procedures 
with  respect  to  employment  of  the 
handicapped. 

o.  Section  12,  Part  11,  has  been  added 
to  incorporate  policies  and  procedures 


with  respect  to  employment  of  disabled 
veterans  and  veterans  of  the  Vietnam 
era. 

p.  The  following  new,  revised,  or 
replacement  forms  have  been  included 
in  Section  16  and  shall  be  used 
immediately: 

(1)  Form  7308,  April  1979 — Evaluation 
and  Award  Criteria — Contract  Units 

(2)  Form  7310,  April  1979— 
Representations  and  Certifications — 
Contract  Units 

(3)  Form  7311,  Dec.  1979— 
Specification  Requirements — Contract 
Stations,  Contract  Branches,  and 
Community  Post  Offices 

(4)  Form  7312,  April  1979 — Monthly 
Report  of  Operations — Contract  Units 

(5)  Form  7313,  Jan.  1979 — Health  Unit 
Agreement 

(6)  Form  7314,  Dec.  1979 — Medical 
Agreement 

(7)  Form  7332,  July  1979 — General 
Provisions  for  Fixed-Price  Contracts 
(Supplies  and  Services  or  Research  and 
Development) 

(8)  Form  7348,  January  1980 — Sale  of 
USPS  Personal  Property — Bid  and 
Award 

(9)  Form  7348-A,  January  1980 — Sale 
of  USPS  Personal  Property — General 
Sale  Terms  and  Conditions 

(10)  Form‘7348-B,  January  1980 — Sale 
of  USPS  Personal  Property — Item  Bid 
Page 

(11)  Form  7368,  Dec.  1979— 
Solicitation,  Offer,  and  Award — 
Contractor  Operated  Stations,  Branches, 
or  Community  Post  Offices 

(12)  Form  7369,  Dec.  1979 — General 
Provisions  for  Contract  Stations, 
Contract  Branches,  and  Community  Post 
Offices 

(13)  Form  7475,  Nov.  1979— 
Solicitation,  Offer,  and  Award — Vehicle 
Hire 

(14)  Form  7476,  Nov.  1979 — General 
Provisions  for  Vehicle  Hire  Contracts. 

q.  The  following  obsolete  forms  have 
been  deleted  from  section  16: 

(1)  Form  7361,  April  1976— 
Solicitation,  Offer,  and  Award — Vehicle 
Hire  (Areawide) 

(2)  Form  7361-A,  May  1977 — Area 
Wide  Vehicle  Contract  Modification 

(3)  Form  7374,  April  1975— 
Solicitation,  Offer,  and  Award — Vehicle 
Hire  (not  to  Exceed  $5,000  Annually) 

(4)  Form  7374,  Feb.  1976 — Solicitation, 
Offer,  and  Award — Vehicle  Hire  (Over 
$5,000  Annually) 

r.  Paragraphs  18-309.7  and  18-518.12 
have  been  added  to  provide  instructions 
for  use  of  the  new  clause  entitled 
Affirmative  Action  for  Handicapped 
Workers  prescribed  in  7-104.47. 

s.  Paragraphs  18-309.8  and  18-518.13 
have  been  added  to  provide  instructions 
for  use  of  the  new  clause  entitled 
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Affirmative  Action  for  Disabled 
Veterans  and  Veterans  of  the  Vietnam 
Era  prescribed  in  7-104.48. 

t.  The  following  new,  revised,  or 
replacement  forms  have  been  included 
in  section  18  and  shall  be  used 
immediately  where  applicable: 

(1)  Form  7322,  Jan.  1979 — Solicitation, 
Offer,  and  Award  (Construction 
Contract) 

(2)  Form  7Z22-A,  Dec.  1976 — Labor 
Standards  Provisions  Applicable  to 
Contracts  in  Excess  of  $2,000 

(3)  Form  7388,  May  1975 — Bid  Form 
(Construction  Contract) 

(4)  Form  7389,  May  1975 — Instructions 
to  Bidders  (Construction  Contract) 

(5)  Form  7391,  Oct.  \979— General 
Provisions  for  Fixed-Price  Construction 
Contracts 

(6)  Form  7401,  July  1979— 
Supplemental  Agreement  (Lessor 
Improvements) 

(7)  Form  7404,  July  1979 — Contract  for 
Real  Estate  Services 

(8)  Form  7417,  Dec.  1974 — Short  Form 
Lease 

(9)  Form  741 7- A,  April  1979 — General 
Conditions  to  Short  Form  Lease 

(Previous  editions  of  any  of  the  above 
forms  are  obsolete  and  must  be 
destroyed.) 

u.  Paragraph  26-208  has  been  revised 
to  clarify  the  provisions  of  the  clause 
entitled  Guaranteed  Maximum  Shipping 
Weights  and  Dimensions. 

V.  Appendix  A  has  been  revised  to 
update  the  rules  of  practice  before  the 
Postal  Service  Board  of  Contract 
Appeals. 

w.  The  remainder  of  the  changes  are 
minor,  editorial,  or  technical  in  nature. 

In  consideration  of  the  foregoing,  39 
CFR  Part  601  is  amended  by  adding  the 
following  to  §  601.105: 

§  60 1 . 1 05  Amendments  to  the  Postal 
Contracting  Manual. 


Federal 

Transmittal  letter 

Dated 

Register 

Publication 

Juhf  30  1980 

45  FR  73928 

(5  U.S.C.  552(a),  39  U.S.C.  401,  404,  410,  411, 
2008) 

W.  Allen  Sanders, 

Associate  General  Counsel,  General  Law  and 
Administration. 

|FR  Doc.  80-34722  Filed  11-6-80;  8:45  am] 

BILLING  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  CFR  Part  52 

(A-5-FRL  1661-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio. 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARY:  This  rule  restarts  compliance 
schedules  and  revises  attainment  dates 
in  the  federally  promulgated  Ohio  state 
implementation  plan  for  three  power 
plants.  Compliance  with  the  emission 
limitations  for  the  three  power  plants 
was  stayed  pending  the  Environmental 
Protection  Agency’s  reconsideration  of 
its  original  use  of  the  Pasquill-Gifford 
(P-G)  class  A  dispersion  coefficients  in 
setting  emission  limitations  for  these 
plants.  The  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  remanded 
the  class  A  record  to  the  agency  on  June 

29. 1978.  Cincinnati  Gas  and  Electric 
Company  v.  EPA,  578  F.2d  660  (6th  Cir. 
1978).  On  June  19, 1980,  EPA  published 
its  reconsideration  of  the  class  A  issue 
and  affirmed  its  original  use  of  the  P-G 
class  A  coefficients  in  setting  emission 
limitations  for  these  power  plants  (45  FR 
41501).  Thus,  on  June  19, 1980,  EPA 
affirmed  the  emission  limitations  for  the 
power  plants  that  were  originally 
promulgated  by  EPA  on  August  27, 1976. 
41  FR  36324,  40  CFR  52.1881,  et  seq.  In 
order  to  bring  the  three  power  plants 
into  compliance  with  their  emission 
limitations,  EPA  is  restarting  the  original 
compliance  schedules.  The  new  starting 
date  for  the  compliance  schedules  is 
June  19, 1980.  The  attainment  date  for 
these  plants  is  June  19, 1983.  EPA  is  also 
publishing  for  comment  in  today’s 
Federal  Register  a  proposed  alternative 
compliance  schedule  for  the  Conesville 
power  plant  based  on  the  stated 
intention  of  Columbus  and  Southern 
Ohio  Electric  Company  to  install  a  coal 
washing  facility  to  achieve  compliance. 
If  CSOE  chooses  not  to  install  a  coal 
washing  facility  to  achieve  compliance, 
it  must  comply  with  the  original 
compliance  schedule. 

EFFECTIVE  DATE:  June  19,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Marcantonio,  U.S.  Environmental 
Protection  Agency,  Region  V,  Air 
Programs  Branch,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604,  (312)  886- 
6039. 

SUPPLEMENTARY  INFORMATION:  On  June 

29. 1978,  the  U.S.  Court  of  Appeals  for 
the  Sixth  Circuit  remanded  to  EPA  for 
its  further  consideration  the  agency’s 


use  of  fhe  Pasquill-Gifford  dispersion 
coefficients  in  setting  emission 
limitations  for  isolated  rural  sources  in 
Ohio.  Cincinnati  Gas  and  Electric 
Gompany  v.  EPA,  578  F.2d  660  (1978). 

The  agency  published  its  preliminary 
findings  on  its  review  of  the  original 
class  A  record  on  February  7, 1979.  44 
FR  7798.  The  agency  stated  that  its 
preliminary  review  of  additional 
scientific  data  supported  EPA’s  original 
decision  to  use  the  class  A  coefficients 
in  setting  emission  limitations  for 
isolated  rural  power  plants  in  Ohio. 
Review  of  the  agency’s  modeling 
determined  that  only  four  Ohio  power 
plants  had  emission  limitations  which 
were  determined  by  P-G  class  A 
conditions.  These  power  plants  are 
Stuart  (Dayton  Power  and  Light 
Company),  Conesville  (Columbus  and 
Southern  Ohio  Electric  Company), 
Cardinal  and  Muskingum  River  (Ohio 
Power  Company). 

The  Court’s  remand  effectively  stayed 
compliance  with  the  originally 
promulgated  emission  limitations  for  the 
four  plants  pending  the  agency’s 
reconsideration  of  the  original  class  A 
record.  44  FR  7798  (February  7, 1979). 
However,  since  the  agency’s  preliminary 
findings  supported  the  original  use  of 
class  A,  the  agency  solicited  comment 
on  whether  these  utilities  would  need 
more  time  than  allowed  under  the 
current  compliance  schedule  to  bring 
their  sources  into  compliance  with  their 
original  emission  limitations.'  44  FR 
7798.  The  original  attainment  date  for 
these  four  plants  was  June  17, 1980.  40 
CFR  52.1875  (1979).  EPA  stated  in  the 
February  7, 1979  notice  that,  if 
necessary,  it  would  amend  the  SIP  to 
give  the  utilities  more  time  to  comply.* 

On  June  19, 1980,  EPA  published  its 
evaluation  of  comments  on  the  February 
7, 1979  notice  and  its  final  determination 
on  use  of  the  P-G  class  A  coefficients. 

45  FR  41501.  EPA  found  that  the 
scientific  evidence  and  utility  monitor 
data  supported  the  agency’s  original 
decision  to  use  the  P-G  class  A 
coefficients  in  setting  emission 
limitations  for  the  four  Ohio  power 
plants.  Therefore,  the  agency  reaffirmed 


'The  current  emission  limitations  for  these  plants 
are  as  follows:  Stuart — 3.16  lbs.  SOj/MBTU; 
Conesville — 5.66  lbs.  SOj/MBTU;  Cardinal— 4.76 
lbs.  SOi/MBTU;  and  Muskingum  River — 6.48  lbs. 
SOi/MEtTU.  See  40  CFR  §  52.1881.  These  are  some 
of  the  highest  emission  limitations  in  the  federally 
promulgated  Ohio  SO>  plan. 

*  Restarting  compliance  schedules  and  revising 
attainment  dates  following  a  remand  is  proper 
under  the  Clean  Air  Act.  Section  110(a)(2)(A),  42 
U.S.C.  i7410(a)(2)(A).  The  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  affirmed  exactly  such 
an  action  following  remand  of  particulate  matter 
regulations  in  Ohio.  Northern  Ohio  Lung 
Association  v.  EPA.  572  F.2d  1143  (1978). 
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the  originally  promulgated  emission 
limitations  for  the  four  plants  on  June  19, 
1980,  and  these  sources  are  now 
required  to  come  into  compliance  with 
those  emission  limitations.^  45  FR  41509 
(June  19, 1980). 

In  response  to  EPA’s  February  7, 1979 
notice,  only  Dayton  Power  and  Light 
Company  indicated  that  it  would  not 
need  more  time  to  comply.  Dayton 
Power  and  Light  stated  that  its  Stuart 
power  plant  is  in  compliance  with  the 
originally  promulgated  emission 
limitation.  There  is,  therefore,  no  need  to 
restart  the  compliance  schedule  or 
revise  the  attainment  date  for  the  Stuart 
power  plant.  However,  in  order  to  bring 
the  Conesville,  Muskingum  River  and 
Cardinal  plants  into  compliance,  the 
agency  is  restarting  the  original 
compliance  schedules  for  these  plants. 
This  means  that  these  plants  will  have 
to  comply  with  the  same  interim 
compliance  milestones  used  for  all  other 
SO2  sources  in  the  state  of  Ohio.  These 
plants  will  also  have  the  same  three 
year  period  for  attainment  as  used  for 
all  other  SO2  sources  in  Ohio. 

In  addition  to  restarting  the  original 
compliance  schedules,  the  agency  is 
proposing  to  promulgate  an  alternative 
compliance  schedule  for  the  Conesville 
plant.  On  January  23, 1980,  Columbus 
and  Southern  Ohio  Electric  Company 
(CSOE)  submitted  to  EPA  a  proposed 
coal  washing  compliance  program  and 
schedule  to  meet  its  original  emission 
limitation.  EPA  reviewed  the  CSOE 
schedule  and  determined  that  it  is  as 
expeditious  as  practicable  and  provides 
for  compliance  within  three  years  of 
approval.  In  addition,  the  coal  washing 
program  allows  CSOE  to  continue 
burning  Ohio  coal  and  still  meet  its 
emission  limitation.  EPA  is  publishing 
for  comment  in  the  proposed  rules 
section  of  today’s  Federal  Register  the 
CSOE  coal  washing  compliance 
schedule  as  an  alternative  to  the  original 
compliance  schedule  in  40  CFR  52- 
1882(b).  If  CSOE  chooses  to  comply  by 
installing  a  coal  washing  facility,  it 
would  have  to  meet  the  interim  dates  in 
the  coal  washing  compliance  schedule. 

If  CSOE  chooses  not  to  install  a  coal 
washing  facility,  it  will  be  subject  to  the 
interim  dates  of  the  original  compliance 
schedule.  EPA  is  proposing  to  make  the 
coal  washing  schedule  subject  to  the 


’Ohio  Power  Company  and  Columbus  and 
Southern  Ohio  Electric  Company  filed  petitions  for 
reconsideration  of  the  agency's  June  19. 1980 
determination  on  class  A.  Both  requested  a  stay  of 
the  decision  pending  the  agency's  reconsideration 
or,  if  the  agency  denies  the  reconsideration,  pending 
judicial  review.  The  agency  will  respond  to  the 
petitions  and  requests  for  stay  in  a  separate  Federal 
Register  notice. 


same  starting  date  as  the  original 
schedule. 

The  agency  has  determined  that  the 
appropriate  starting  date  for  the  original 
compliance  schedules  for  these  plants  is 
June  19, 1980.  Accordingly,  the  new 
attainment  date  for  these  plants  is  June 
19, 1983.  The  Court’s  remand  in  effect 
required  the  agency  to  stay  compliance 
for  the  “class  A”  power  plants  until  the 
agency  responded  to  the  remand.  The 
utilities,  however,  were  on  notice  that 
the  stay  would  be  lifted  once  the 
agency’s  responded  to  the  remand.  The 
utilities  were  also  on  notice  that  the 
agency  was  considering  reaffirming  their 
original  emission  limitations.  44  FR  7798 
(February  7, 1979).  In  fact,  the  agency 
specifically  asked  the  utilities  to 
comment  on  whether  they  would  need 
more  time  to  comply  with  their  original 
emission  limitations.  Therefore,  the 
utilities  had  fair  warning  that  they  could 
be  required  to  comply  with  their  original 
emission  limitations  once  the  agency 
responded  to  the  remand.  Further  delay 
in  moving  these  plants  toward 
compliance  with  emission  limitations 
that  were  promulgated  in  1976  is 
unwarranted  and  would  be  contrary  to 
the  public  interest.^ 

The  agency  has  determined  that  it  is 
unnecessary  to  provide  for  further 
comment  on  the  original  compliance 
schedules.  Both  the  utilities  and  the 
public  have  already  had  the  opportunity 
to  comment  on  the  compliance 
schedules  as  part  of  the  agency’s 
original  promulgation  of  the  SO2  plan  in 
1976.  Thirty-three  petitions  for  review 
were  filed  following  EPA’s  promulgation 
of  the  SO2  plan  in  1976.  None  of  the 
petitioners  challenged  the  compliance 
schedules.  Cleveland  Electric 
Illuminating  Company  v.  EPA,  572  F.2d 
1150  (6th  Cir.  1978),  cert,  denied  439  U.S. 
910  (1978);  Cincinnati  Gas  and  Electric 
Company  v.  EPA,  578  F.  2d  660  (6th  Cir. 
1978),  cert,  denied  439  U.S.  1114  (1978). 

In  addition,  the  public  and  the  utilities 
have  had  an  opportunity  to  comment  on 
the  need  to  revise  the  original 
compliance  schedules  for  these  four 
“class  A”  power  plants.  44  FR  7798 
(February  7, 1979).  Only  the  affected 
utilitites  commented.  In  addition,  further 
public  comment  on  these  compliance 
schedules  and  revised  attainment  dates 
would  delay  moving  these  sources 
toward  compliance.  For  these  reasons, 
further  public  comment  is  unnecessary 
and  would  be  contrary  to  the  public 
interest. 


’The  U.S.  Court  of  Appeals  for  the  Sixth  Circuit 
recently  cited  the  long  delays  and  the  “  'public 
interest'  in  achievement  of  national  air  quality 
standards"  in  Ohio.  Republic  Steel  Corporation  v. 
Costle.  621  F.2d  797  (6th  Cir.  1980). 


Under  Executive  Order  12044  (43  FR 
12661),  EPA  is  required  to  judge  whether 
a  regulation  is  “significant”  and, 
therefore,  subject  to  certain  procedural 
requirements  of  the  Order  or  whether  it 
can  follow  other  specialized 
development  procedures.  EPA  labels 
these  regulations  “specialized.”  I  have 
reviewed  this  rule  and  have  determined 
that  it  is  a  specialized  regulation  not 
subject  to  the  procedural  requirements 
of  Executive  Order  12044. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  final 
action  and  supporting  record  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  within  60 
days  of  the  date  of  this  publication. 
Under  Section  307(b)(1)  of  the  Clean  Air 
Act,  the  requirements  which  are  the 
subject  to  today’s  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brough  by  EPA  to  enforce 
these  requirements.  This  Notice  of  Final 
Rulemaking  is  issued  under  the 
authority  of  Section  110(a),  172  and  301 
of  the  Clean  Air  Act  as  amended. 

(42  U.S.C.  7410(a).  7502,  7601(a)) 

Dated:  November  3, 1980. 

Barbara  Blum, 

Acting  Administrator. 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  kk— Ohio 

1.  In  §  52.1875,  the  attainment  date  for 
sulfur  dioxide  in  the  table  is  revised  for 
Ohio  Power  Company  and  Columbus 
and  Southern  Ohio  Electric  Company. 
This  revision  is  reflected  in  footnote  “f  ’ 
to  the  table.  The  introduction  paragraph 
of  footnote  f.  is  revised  and  a  new 
footnote  f.(3)  is  added,  as  follows 

§  52.1875  Attainment  dates  for  national 
standards. 

*  *  *  «  * 

f.  August  27, 1979  except  for  the  companies 
listed  in  (1)  which  are  subject  to  an 
attainment  date  of  June  17, 1980,  the  Ashland 
Oil  Company  which  is  subject  to  an 
attainment  date  of  Septebmer  14, 1982,  the 
companies  in  Summit  County  listed  in  (2) 
which  are  subject  to  an  attainment  date  of 
Janua^  4,  1983,  PPG  Industries,  Inc.  (boilers 
only)  in  Summit  County,  Ohio  which  is 
subject  to  an  attainment  date  of  August  25. 
1983,  and  the  utilities  listed  in  (3)  which  are 
subject  to  an  attainment  date  of  June  19, 1983. 

(3)  Ohio  Power.  Company  (Cardinal  plant  in 
Jefferson  County  and  Muskingum  River  plant 
in  Washington  and  Morgan  Counties)  and  the 
Columbus  and  Southern  Ohio  Electric 
Company  (Conesville  plant  in  Coshocton 
County). 
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2.  In  §  52.1882,  new  section  (h)  is 
added  as  follows: 

§  52.1882  Compliance  schedules. 

(h)  The  federal  compliance  schedule 
for  Ohio  Power  Company’s  Cardinal 
plant  in  Jefferson  County  and 
Muskingum  River  plant  in  Washington 
and  Morgan  Counties  and  Columbus 
and  Southern  Ohio  Electric  Company's 
Conesville  plant  in  Coshocton  County  is 
set  forth  in  §  52.1882(b)  except  that  all 
references  to  June  17, 1977,  are  changed 
to  June  19, 1980. 

|FR  Doc.  80-34907  Filed  11-6-80;  8:45  am) 

BILLING  CODE  6S60-38-M 


40  CFR  Part  55 
IA-4-FRL  1646-1] 

Energy  Related  Authority;  Amendment 
to  Delayed  Compliance  Order  for  the 
Florida  Power  Corp.— Crystal  River 
Plant 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Administrator  of  EPA 
hereby  issues  an  Amendment  to  the 
Delayed  Compliance  Order  (DCOJ  for 
the  Florida  Power  Corporation.  The 
amended  DCO  requires  the  Company  to 
bring  air  emissions  from  its  Crystal 
River  Plant  Unit  No.  2  boiler  located 
near  Red  Level,  Florida,  into  compliance 
with  certain  regulations  contained  in  the 
Federally-approved  Florida  State 
Implementation  Plan  (SIP)  by  December 
30, 1980.  Florida  Power  Corporation’s 
compliance  with  the  amended  DCO  will 
preclude  suits  under  the  federal 
enforcement  and  citizen  suit  provisions 
of  the  Clean  Air  Act  for  violation  of  the 
SIP  regulations  covered  by  the  amended 
DCO. 

EFFECTIVE  DATE:  This  rule  takes  effect 
on  November  7, 1980. 

ADDRESS:  The  amended  Federal 
Delayed  Compliance  Order,  supporting 
material,  and  any  comments  received  in 
response  to  the  prior  Federal  Register 
notice  proposing  issuance  of  the  Order 
are  available  for  public  inspection  and 
copying  during  normal  business  hours 
at:  U.S.  Environmental  Protection 
Agency,  Region  IV,  Air  Enforcement 
Branch,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Wayne  J.  Aronson,  Air  Enforcement 
Branch,  Enforcement  Division,  EPA, 
Region  IV,  345  Courtland  Street,  NE., 


Atlanta,  Georgia  30365,  telephone 
number:  404/881-4253. 

SUPPLEMENTARY  INFORMATION:  On 
September  3, 1980,  the  Regional 
Administrator  of  EPA’s  Region  IV  Office 
published  in  the  Federal  Register 
(Volume  45,  No.  172  at  page  58381),  a 
notice  setting  out  the  provisions  of  a 
proposed  Amendment  to  the  Delayed 
Compliance  Order  (DCO)  for  Florida 
Power  Corporation’s  (FPC) — Crystal 
River  Plant.  The  notice  asked  for  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
Amendment.  No  public  comments  or 
requests  for  a  public  hearing  were 
received  in  response  to  the  proposal 
notice. 

Therefore,  an  Amendment  to  Delayed 
Compliance  Order  (Docket  No.  DCO-78- 
6)  effective  this  date  is  issued  to  Florida 
Power  Corporation  by  the  Administrator 
of  EPA  pursuant  to  the  authority  of 
Section  113(d)(5)  of  the  Clean  Air  Act 
(the  Act),  42U.S.C.  7413(d)(5).  The 
amended  DCO  places  Florida  Power 
Corporation  on  a  schedule  to  bring 
Crystal  River  Plant  Unit  No.  2  boiler 
located  near  Red  Level,  Florida,  into 
compliance  by  December  30, 1980,  with 
Sections  17-2.04(6)(e)2a  and  17- 
2.04(6)(e)2b  of  the  Air  Pollution  Rules  of 
the  State  of  Florida,  a  part  of  the 
Federally-approved  Florida  State 
Implementation  Plan.  This  Amendment 
to  the  DCO  requires  FPC  to  complete 
installation  of  particulate  emission 
control  equipment,  shakedown 
operations,  performance  tests,  and 
certification  of  final  compliance  at  its 
Crystal  River  Plant  for  Unit  No.  2, 
according  to  the  schedule  set  forth 
below.  The  amendment  to  the  DCO 
requires  FPC  to  maintain  compliance 
with  an  interim  emission  limit  of  0.10 
pound  per  million  BTU’s  while  operating 
Unit  2  at  a  derated  level  of 
approximately  303  megawatts. 
Compliance  with  the  terms  of  the 
amended  DCO  precludes  any  further 
enforcement  by  EPA  under  Section  113 
of  the  Act,  and  any  citizen  suits  under 
Section  304  of  the  Act,  against  FPC  for 
violations  of  the  Florida  State 
Implementation  Plan  provisions  covered 
by  the  amended  DCO. 

Enforcement  may  be  initiated, 
however,  for  violations  of  any  provision 
of  the  amended  DCO.  If  the 
Administrator  determines  that  FPC 
violates  any  requirement  contained  in 
the  amended  DCO,  one  or  more  of  the 
actions  required  by  Section  113(d)(9)  of 
the  Act  will  be  initiated.  Publication  of 
the  notice  of  final  rulemaking  constitutes 
final  Agency  action  for  the  purposes  of 
judicial  review  under  Section  307(b)  of 
the  Act.  EPA  has  determined  that  the 


Amendment  to  the  DCO  shall  be 
effective  upon  publication  of  this  notice 
because  of  the  need  to  immediately 
place  FPC  on  a  revised  schedule  for 
compliance  with  the  Florida  State 
Implementation  Plan. 

(42  U.S.C.  7413(d).  7601) 

Dated;  October  31, 1980. 

Douglas  M.  Costle, 

Administrator. 

In  consideration  of  the  foregoing.  Part 
55  of  Chapter  1,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

In  §  55.230,  paragraphs  (f)(l)-(3)  and 
(k)(4}  and  (5)  are  revised  to  read  as 
follows: 

Subpart  K— Florida 

§  55.230  Federal  delayed  compliance 
orders  Issued  under  section  113(d)<5)  of 
the  Act. 

***** 

(f)*  *  * 

(1)  Particulate  emissions  from  Crystal 
River  Unit  2  shall  not  exceed  0.10  pound 
per  million  BTU  heat  input  maximum  2- 
hour  average. 

(2)  (Reserved) 

(3)  FPC  as  part  of  the  control  strategy 
shall  operate,  calibrate,  and  maintain  an 
instrument  to  continuously  monitor  and 
record  visible  emissions  from  Crystal 
River  Unit  2.  Visible  emissions  from 
Crystal  River  Unit  2  shall  be  limited  to 
20%  opacity  averaged  over  a  six-minute 
period  recorded  by  the  continuous 
opacity  monitor.  In  the  event  of  a 
malfunction  of  the  continuous  opacity 
monitor,  opacity  shall  be  determined  in 
accordance  with  EPA  Reference  Method 
9  averaged  over  a  six-minute  period. 

The  continuous  opacity  monitor  strip 
charts  shall  be  maintained  by  the 
Company  and  be  subject  to  EPA  review 
when  requested. 

***** 

(k)  *  *  * 

(4)  October  30, 1980 — Complete  onsite 
construction  or  installation  of 
particulate  emission  control  equipment. 

(5)  December  30, 1980 — Complete 
shakedown  operations  and  performance 
tests  for  particulate  emissions  in 
accordance  with  EPA  reference  methods 
as  contained  in  40  CFR  Part  60, 
Appendix  A  on  the  emission  control 
equipment;  also  achieve  compliance 
with  the  Florida  Air  Pollution  Rules, 
Chapter  17-2  and  certify  such 
compliance  to  the  Director  of  the 
Enforcement  Division,  Region  IV. 

As  amended.  Delayed  Compliance 
Order  Docket  No.  DCO-78-6  issued  on 
November  21, 1978,  shall  remain  in  full 
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force  and  effect  until  termination  by 
EPA. 

|FR  Doc.  80-34799  Filed  11-6-80;  8:45  am) 

BILLING  CODE  6560-38-M 


40  CFR  Part  81 

[A-6-FRL  1660-F] 

State  of  Oklahoma;  Section  107 
Attainment  Status  Designations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  amending  the 
Oklahoma  chart  for  total  suspended 
particulates  (TSP)  by  revising  two  terms 
under  the  Air  Quality  Control  Regions 
(AQCRs)  184  and  186  respectively. 
These  AQCRs  are  listed  in  the  Revised 
July  1, 1979,  Title  40  Parts  81  and  99 
Code  of  Federal  Regulations  (CFR).  The 
language  in  the  existing  CFR  is 
ambiguous  for  the  nonattainment  status 


of  Oklahoma  and  Tulsa  Counties.  There 
is  no  distinction  in  wording  between 
those  "portions”  which  do  not  meet  the 
primary  standards  and  those  “portions” 
which  do  not  meet  the  secondary 
standards.  The  revised  wording  will 
provide  a  clear  distinction  between  the 
two  Oklahoma  County  areas  and  the 
two  Tulsa  County  areas  by  using  the 
terms  "portions”  and  “remainder.” 
Therefore,  EPA  is  requesting  that  the 
revised  terms  be  included  in  the  next 
publication  of  Title  40  CFR. 

EFFECTIVE  DATE:  November  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
jerry  Stubberfield,  Chief, 

Implementation  Plan  Section,  Air  and 
Hazardous  Materials  Division, 
Environmental  Protection  Agency 
Region  6,  Dallas,  Texas  75270,  (214)  767- 
1518. 

SUPPLEMENTARY  INFORMATION:  §  81.337 
Oklahoma — chart  TSP  is  amended  by 
revising  AQCRs  184  and  186  to  read  as 
follows: 


Oklahoma— TSP 


Does  not 

Does  not 

Better 

Designated  area 

meet 

meet 

Cannot  be 

than 

primary 

secondary 

classilied 

national 

standards 

standards 

standards 

AOCR  184: 

Portions  ol  Oklahoma  County .  X 

Remainder  ol  Oklahoma  County . . . 

RemairxJer  ol  AOCR . 

AOCR  186: 

Portions  ol  Tulsa  County .  X 

Remainder  ol  Tulsa  County . 

Portions  ol  Muskagee  County . . 

Portions  ol  Mayes  Crxinty .  *X 

Remainder  ol  AOCR . . . 


X  . 

.  X 


X 

X 


X 


X 


*EPA  designation  replaces  State  designation. 

(This  notice  of  final  rulemaking  is  issued  under  the  authority  of  Section  107  of  the  Clean  Air 
Act.  as  amended,  42  U.S.C.  7407] 

Dated:  October  23, 1980. 

Frances  E.  Phillips, 

Deputy  Administrator,  Region  VI. 

|FR  Doc.  80-34921  Filed  11-6-80;  8:45  am| 

BIUJNG  CODE  6560-38-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Part  405 

Medicare  Program;  Definition  and 
Reimbursement  of  Hospital  Intensive 
Care  Type  Units 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Correction  of  a  final  rule. 


SUMMARY:  This  document  makes  certain 


corrections  to  the  Medicare  final  rule 
published  in  the  Federal  Register  August 
18, 1980  (45  FR  54757)  concerning  the 
definition  and  reimbursement  of  hospital 
intensive  care  type  units. 

EFFECTIVE  DATE:  Effective  for  provider 
cost  reporting  periods  beginning  on  or 
after  October  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alton  Cobb,  301-594-9773. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  revision  to  the  regulations  in  42 


CFR  405.452(e)(2)(ii)  that  was  published 
August  18, 1980,  (45  FR  54757)  failed  to 
include  the  asterisks  at  the  end  of  the 
regulation  text.  As  a  result,  the 
regulation  printed  in  the  next  edition  of 
the  CFR  would  have  inadvertently 
omitted  the  charts  that  follow  the  text  in 
that  section. 

In  addition,  we  omitted  a  conforming 
change  in  the  regulations  at  42  CFR 
405.430(b)(9).  The  definition  that  now 
appears  in  this  section  is  the  same  as 
the  definition  that  formerly  appeared  at 
42  CFR  405.452(d)(10)  which  we  revised 
in  the  August  18  document.  We  have 
therefore  revised  §  405.430(b)(9)  to 
include  the  revised  definition.  We  have 
also  made  a  conforming  change  in  the 
charts  in  §  405.452(e)(3)(iii]  that  should 
have  appeared  in  the  published 
document. 

The  revisions  to  the  regulations  in  42 
CFR  Part  405  that  were  published 
August  18, 1980,  (45  FR  54757),  are 
amended  as  set  forth  below: 

1.  The  revisions  to  the  regulation 
appearing  at  §  405.430  are  amended  by 
revising  paragraph  (b)(9)  to  read  as 
follows: 

§  405.430  Inpatient  routine  nursing  salary 
cost  differential. 

*  *  «  *  ★ 

(b)  Definitions.  *  *  * 

(9)  Intensive  care  type  inpatient 
hospital  unit.  To  be  considered  an 
intensive  care  type  inpatient  hospital 
unit,  the  unit  must  furnish  services  to 
critically  ill  patients.  (Examples  of 
intensive  care  type  units  include,  but  are 
not  limited  to,  intensive  care  units, 
trauma  units,  coronary  care  units, 
pulmonary  care  units,  and  bum  units. 
Excluded  as  intensive  care  type  units 
are  postoperative  recovery  rooms, 
postanesthesia  recovery  rooms, 
maternity  labor  rooms,  and  subintensive 
or  intermediate  care  units.)  The  unit 
must  also  meet  the  following  conditions: 

(i)  The  unit  must  be  in  a  hospital; 

(ii)  The  unit  must  be  physically  and 
identifiably  separate  from  general 
routine  patient  care  areas,  including 
subintensive  or  intermediate  care  units, 
and.  ancillary  service  areas.  There 
cannot  be  a  concurrent  sharing  of 
nursing  staff  between  an  intensive  care 
type  unit  and  units  or  areas  furnishing 
different  levels  or  types  of  care. 
However,  two  or  more  intensive  care 
type  units  that  concurrently  share 
nursing  staff  can  be  reimbursed  as  one 
combined  intensive  care  type  unit  if  all 
other  criteria  are  met.  Float  nurses 
(nurses  who  work  in  different  units  on 
an  as-needed  basis)  can  be  utilized  in 
the  intensive  care  type  unit.  If  a  float 
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nurse  works  in  two  different  units 
during  the  same  eight  hour  shift,  then 
the  costs  must  be  allocated  to  the 
appropriate  units  depending  upon  the 
time  spent  in  those  units.  The  hospital 
must  maintain  adequate  records  to 
support  the  allocation.  If  such  records 
are  not  available,  then  the  costs  must  be 
allocated  to  the  general  routine  services 
cost  areas: 

(iii)  There  must  be  specific  written 
policies  that  include  criteria  for 
admission  to,  and  discharge  from,  the 
unit; 

(iv)  Registered  nursing  care  must  be 
furnished  on  a  continuous  24-hour  basis. 
At  least  ohe  registered  nurse  must  be 
present  in  the  unit  at  all  times; 

(v)  A  minimum  nurse-patient  ratio  of 
one  nurse  to  two  patients  per  patient 
day  must  be  maintained.  Included  in  the 
calculation  of  this  nurse/patient  ratio 
are  registered  nurses,  licensed 
vocational  nurses,  licensed  practical 
nurses,  and  nursing  assistants  who 
provide  patient  care.  Not  included  are 
general  support  personnel  such  as  ward 
clerks,  custodians  and  housekeeping 
personnel:  and 

(vi)  The  unit  must  be  equippped,  or 
have  available  for  immediate  use, 
lifesaving  equipment  necessary  to  treat 
the  critically  ill  patients  for  which  it  is 
designed.  This  equipment  may  include, 
but  is  not  limited  to,  respiratory  and 
cardiac  monitoring  equipment, 
respirators,  cardiac  defibrillators,  and 
wall  or  canister  oxygen  and  compressed 
air. 

2.  The  revisions  to  the  regulation 
appearing  at  §  405.452  are  amended  by 
adding  asterisks  after  paragraph 
(e)(2)(ii)  and  by  revising  the  chart  in 
paragraph  (e)(3)(iii)  to  read  as  follows; 

§  405.452  Determination  of  cost  of 
services  to  beneficiaries. 

(e)  Application.  *  *  * 

(2)  Departmental  Method.  *  *  * 

(ii)  For  cost  reporting  periods  starting 
after  December  31,  1971.  *  *  * 

(3)  Combination  Method.  *  *  * 

(iii)  Combination  Method  for  cost 
reporting  periods  beginning  after 
December  31,  1971.  *  *  * 

Hospital  Z 


Statistical  and  financial  data: 

Total  inpatient  days  for  all  patients— General 

area .  $30,000 

Total  inpatient  days  for  all  patients— All  in¬ 
tensive  care  type  units  units .  2.500 

Inpatient  days  applicable  to  program  benefi¬ 
ciaries— General  area .  7.500 

Inpatient  days  applicable  to  program  benefi¬ 
ciaries— All  intensive  care  type .  750 

Total  allowable  costs— General  inpatient 

routine  area .  600.000 

Total  allowable  costs— All  intensive  care 

type  units .  95,000 

Inpatient  ancillary  services— Total  allowable 
cost  excluding  delivery  room  cost . '  320,000 


Hospital  Z— Continued 


Inpatient  ancillary  services— Total  charges 

.  excluding  delivery  room  charges .  400,000 

Inpatient  ancillary  services— Charges  for 

services  to  program  beneficiaries .  80,000 

Computafion  of  cost  applicable  to  program: 

Average  cost  per  diem  for  general  routine 
sendees:  600,000  -i-30.000=$20  per  diem. 


Cost  of  general  routine  senrices  (exclusive 
of  any  inpatient  routine  nursing  salary  cost 
differential  adjustment  factor)  rendered  to 
program  beneficiaries:  $20  per  diem  X 

7,500  days .  150,000 

Average  cost  per  diem  for  intensive  care 
type  units:  $95,000  ^  2.500=$38  per  diem. 

Cost  of  services  rendered  to  program  bene¬ 
ficiaries  in  intensive  care  type  units:  $36 

per  diem  X  750  days . . .  26.500 

Ratio  of  beneficiary  cliarges  to  total  charges 
for  all  ancilliary  services  excluding  delivery 
room  charges:  $80,000  $400,000  =  20 
percent. 

Cost  of  anciliary  services  rendered  to  pro¬ 


gram  beneficiaries:  20  percent  X  $230,000..  64,000 

Total  cost  (exclusive  of  any  inpatient 
routine  nursing  salary  cost  differential 
adjustment  factor)  of  sendees  ren¬ 
dered  to  program  beneficiaries .  $242,500 


(Secs.  1102, 1814(b),  1861(v),  and  1871  of  the 
Social  Security  Act:  42  U.S.C.  1302, 1395f(b), 
1395x(v)  and  1395hh) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance) 

Dated:  November  3, 1980. 

Robert  F.  Sermier, 

Acting  Deputy.  Assistant  Secretary  for 
Management  Analysis  and  Systems. 

|FR  Doc.  80-34772  Filed  11-6-80;  8:45  am) 

BILLING  CODE  4110-35-M 


42  CFR  Part  405 

Medicare  Program;  Technical 
Amendments  on  Reconsideration  and 
Appeals  Under  the  Hospital  Insurance 
Program 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  regulation. 

summary:  This  regulation  places  in 
HCFA’s  part  of  the  Code  of  Federal 
Regulations  certain  material  formerly 
included  in  the  regulations  of  the  Social 
Security  Administration  (SSA). 
Specifically,  SSA’s  regulations  about 
making  and  reviewing  program 
determinations  referred  to  certain  types 
of  determinations  made  in  the  Medicare 
program.  However,  in  its  recent 
recodification  of  those  regulations,  SSA 
deleted  the  references  to  Medicare 
determinations.  The  following 
amendments  place  the  deleted  material 
among  the  HCFA  regulations  on  making 
and  reviewing  program  determinations. 
In  addition,  for  the  convenience  of  the 
reader  of  HCFA  regulations,  we  are 
reprinting  the  SSA’s  regulations  on 
making  and  reviewing  program 
determinations  as  an  Appendix  to  the 


Medicare  regulations  on  the  same 
subject. 

EFFECTIVE  DATE:  December  8, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Wasserman,  Health  Care  Financing 
Administration,  Division  of  Technical 
Policy  and  Litigation,  Dogwood  West 
Building,  Second  Floor,  1848  Gwynn  Oak 
Avenue,  Baltimore,  Maryland  21207, 
301-594-9300. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  1869(b)  of  the  Social  Security 
Act  provides  that  individuals  who  are 
dissatisfied  with  certain  determinations 
about  Medicare  entitlement  and 
payment  of  benefits  have  a  right  to  a 
hearing.  The  Social  Security 
Administration  (SSA)  makes  initial  and 
reconsidered  determinations  about 
entitlement  to  hospital  insurance  (Part  A 
of  Medicare)  and  supplementary 
medical  insurance  (Part  B  of  Medicare), 
and  HCFA  makes  initial  and 
reconsidered  determinations  about  the 
amount  of  hospital  insurance  benefits 
payable.  However,  SSA  provides  the 
hearings  and  final  agency  review  to 
individuals  who  dispute  either  SSA's 
entitlement  determinations  or  HCFA’s 
hospital  insurance  benefit  amount 
determinations.  (Under  section 
1842(b)(3)(c)  of  the  Act,  Medicare 
carriers  provide  hearings  about 
determinations  about  the  amount  of 
supplementary  medical  insurance 
benefits  payable  (42  CFR  405,  Subpart 
H)). 

The  regulations  that  govern  SSA’s 
administrative  review  process,  20  CFR 
Part  404,  Subpart  ],  have  been  rewritten 
and  published  in  the  Federal  Register  (45 
FR  52078,  August  5, 1980).  The  material 
on  representation  of  parties  has  been 
moved  to  a  new  Subpart  R.  In 
recodifying  its  material,  however.  SSA 
deleted  references  to  the  Medicare 
program  that  had  been  contained  mainly 
in  20  CFR  404.905  and  404.906  (initial 
determinations).  Although  the  preamble 
to  the  recodified  regulations  indicated 
that  the  old  SSA  regulations  continue  to 
apply  to  Medicare,  the  CFR  will  not 
coptain  this  information  since 
preambles  are  not  printed  in  the  CFR. 
Consequently,  organizations  and 
individuals  using  the  CFR  will  not  have 
the  necessary  information  on  SSA’s 
responsibility  for  making  determinations 
and  holding  hearings  on  certain  matters 
under  Medicare. 

Provisions  of  the  Regulations 

To  fill  this  gap,  we  are  amending 
HCFA  regulations  at  42  CFR  Part  405. 
Subparts  G  and  H  and  adding  an 
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appendix  to  Subpart  G.  The  specific 
changes  in  Subpart  G  are: 

1.  Section  405.701  explains  more 
clearly  the  content  and  applicability  of 
Subpart  G. 

2.  Section  405.704  specifically  states 
that  initial  determinations  about  the 
Medicare  program  include 
determinations  as  to  whether  an 
individual  is  entitled  to  hospital  or 
supplementary  medical  insurance,  and 
other  determinations  regarding  such 
matters  as  applications  for  Medicare, 
failure  to  provide  evidence  and 
withdrawal  of  applications. 

3.  Section  405.705  describes  more 
clearly  those  administrative  actions  that 
are  not  considered  initial  determinations 
and,  therefore,  do  not  confer  the  right  to 
a  formal  hearing  and  judicial  review. 

4.  Section  405.750  states  that  SSA  will 
continue  to  reopen  Medicare  entitlement 
determinations  as  appropriate. 

5.  Cross-references  to  20  CFR  Part  404, 
Subparts  ]  and  R  are  updated. 

6.  A  new  appendix  provides  a  reprint 
of  SSA’s  Subparts  J  and  R  in  order  to 
make  access  to  the  rules  easier  for  the 
public.  Subpart  J  contains  SSA’s  rules  on 
initial  determinations,  reconsiderations, 
reopenings,  hearings,  and  appeals 
council  review.  Subpart  R  contains  the 
rules  on  representation  of  parties. 

In  addition,  we  are  amending 
§§  405.801  and  405.803  in  42  CFR  Part 
405.  Subpart  H,  to  cite  the  HCFA  and 
SSA  regulations  that  contain  the 
administrative  review  procedures 
governing  determinations  about 
entitlement  to  supplementary  medical 
insurance. 

Waiver  of  Notice  Requirements 

This  is  a  technical  regulation  that 
merely  relocates  provisions  currently 
applicable  to  Medicare.  It  will  provide 
easier  access  to  Medicare  rules  and  will 
not  adversely  affect  any  individual  or 
organization.  Therefore,  issuing  a  notice 
of  proposed  rulemaking  with  a  public 
comment  period  is  unnecessary. 
Accordingly,  we  find  good  cause  to 
waive  publication  of  notice  of  proposed 
rulemaking  requirements. 

42  CFR  Part  405  is  amended  as  set 
forth  below: 

A.  Subpart  G  is  amended  as  follows: 

1.  The  table  of  contents  is  amended  by 
changing  the  title  of  §  405.701  and  by 
adding  a  new  appendix  at  the  end,  as 
follows: 

Subpart  G— Reconsiderations  and  Appeals 
Under  the  Hospital  Insurance  Program 

Sec. 

405.701  Basis  and  purpose. 

Appendix — Social  Security  Administration 
Regulations  on  Determinations,  the 


,  Administrative  Review  Process,  and 

Representation  of  Parties. 

2.  Section  405.701  is  revised  to  read  as 
follows: 

§  405.701  Basis  and  purpose. 

(a)  This  subpart  implements  section 
1869  of  the  Social  Security  Act.  Section 
1869(a)  provides  that  the  Secretary  will 
make  determinations  about  the 
following  matters,  and  section  1869(b) 
provides  for  a  hearing  for  an  individual 
who  is  dissatisfied  with  the  Secretary’s 
determination  as  to: 

(1)  Whether  the  individual  is  entitled 
to  hospital  insurance  (Part  A)  or 
supplementary  medical  insurance  (Part 
B)  under  title  XVIII  of  the  Act;  or 

(2)  The  amount  payable  under 
hospital  insurance. 

(b)  This  subpart  establishes  the 
procedures  governing  initial 
determinations,  reconsidered 
determinations,  hearings,  and  final 
agency  review,  and  the  reopening  of 
determinations  and  decisions  that  are 
applicable  to  matters  arising  under 
paragraph  (a)  of  this  section. 

(c)  Subparts  J  and  R  of  20  CFR  Part 
.404  (dealing  with  determinations,  the 
administrative  review  process  and 
representation  of  parties),  reprinted  fn 
the  appendix  to  this  subpart,  are  also 

'applicable  to  matters  arising  under 
paragraph  (a)  of  this  section,  except  to 
the  extent  that  specific  provisions  are 
contained  in  this  subpart. 

3.  Section  405.704  is  amended  as  follows: 

§  405.704  Actions  which  are  initial 
determinations. 

(a)  Applications  and  entitlement  of 
individuals.  An  initial  determination 
with  respect  to  an  individual  includes 
the  following — 

(1)  A  determination  with  respect  to 
entitlement  to  hospital  insurance  or 
supplementary  medical  insurance; 

(2)  A  disallowance  of  an  individual’s 
application  for  entitlement  to  hospital  or 
supplementary  medical  insurance,  if  the 
individual  fails  to  submit  evidence 
requested  by  SSA  to  support  the 
application.  (SSA  will  specify  in  the 
initial  determination  the  conditions  of 
entitlement  that  the  applicant  failed  to 
establish  by  not  submitting  the 
requested  evidence): 

(3)  A  denial  of  a  request  for 
withdrawal  of  an  application  for 
hospital  or  supplementary  medical 
insurance; 

(4)  A  denial  of  a  request  for 
cancellation  of  a  “request  for 
withdrawal”:  and 

(5)  A  determination  as  to  whether  an 
individual,  previously  determined  to  be 
entitled  to  hospital  or  supplementary 


medical  insurance,  is  no  longer  entitled 
to  such  benefits,  including  a 
determination  based  on  nonpayment  of 
premiums. 

(b)  Requests  for  payment  by  or  on 
behalf  of  individuals.  An  initial 
determination  with  respect  to  an 
individual  includes  any  determination 
made  on  the  basis  of  a  request  for 
payment  by  or  on  behalf  of  the 
individual  under  Part  A  of  Medicare, 
including  a  determination  with  respect 
to: 

(1)  The  coverage  of  items  and  services 
furnished; 

***** 

(13)  Any  other  issues  having  a  present 
or  potential  effect  on  the  amount  of 
benefits  to  be  paid  under  Part  A  of 
Medicare,  including  a  determination  as 
to  whether  there  has  been  an 
overpayment  or  underpayment  of 
benefits  paid  under  Part  A,  and  if  so,  the 
amount  thereof;  and 

(14)  Whether  a  waiver  of  adjustment 
or  recovery  under  sections  1870(b)  and 

(c)  of  the  Act  is  appropriate  when  an 
overpayment  of  hospital  insurance 
benefits  or  supplementary  medical 
insurance  benefits  (including  a  payment 
under  section  1814(e)  of  the  Act)  has 
been  made  with  respect  to  an  individual. 

(c)  Initial  determination  with  respect 
to  a  provider  of  services.  An  initial 
determination  with  respect  to  a  provider 
of  services  shall  be  a  determination 
made  on  the  basis  of  a  request  for 
payment  filed  by  the  provider  under  Part 
A  of  Medicare  on  behalf  of  an  individual 
who  was  furnished  items  or  services  by 
the  provider,  but  only  if  the 
determination  involves  the  following: 

4.  Section  405.705  is  amended  as 
follows: 

§  405.705  Actions  which  are  not  initial 
determinations. 

An  initial  determination  under  Part  A 
of  Medicare  does  not  include 
determinations  relating  to: 

(a)  The  reasonable  cost  of  items  or 
services  furnished  under  Part  A  of 
Medicare: 

(b)  Whether  an  institution  or  agency 
meets  the  conditions  for  participation  in 
the  program  (see  Subpart  O  of  this  Part 
405); 

(c)  Whether  an  individual  is  qualified 
for  use  of  the  expedited  appeals  process 
as  provided  in  §  405.718;  or 

(d)  An  action  regarding  compromise  of 
a  claim  arising  under  the  Medicare 
program,  or  termination  or  suspension  of 
collection  action  on  such  a  claim  under 
the  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  951-953).  (See  20  CFR 
404.515  for  overpayment  claims  against 
an  individual,  §  405.374  for  overpayment 
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claims  against  a  provider,  physician  or 
other  supplier,  and  §  405.462  for  claims 
concerning  unpaid  Medicare  premiums. 

5.  In  §§  405.718a,  405.722,  405.724  and 
405.730,  the  cross-references  to  20  CFR 
Part  404,  Subpart  ]  are  changed  as 
follows; 

§  405.718a  Expedited  appeals  process; 
place  and  time  of  filing  request. 

(b)  *  ‘  * 

(1)  No  later  than  60  days  after  the  date 
of  receipt  of  notice  of  the  reconsidered 
determination,  unless  the  time  is 
extended  in  accordance  with  the 
standards  set  out  in  20  CFR  404.925(c). 
For  purposes  of  this  paragraph,  the  date 
of  receipt  of  notice  of  the  reconsidered 
determination  shall  be  presumed  to  be  5 
days  after  the  date  of  such  notice,  unless 
there  is  a  reasonable  showing  to  the 
contrary:  or 

(2)  *  *  * 

(3)  Within  60  days  after  the  date  of 
receipt  of  notice  of  the  presiding 
officer's  decision  or  dismissal,  unless 
the  time  is  extended  in  accordance  with 
the  standards  set  out  in  20  CFR 
404.925(c).  For  purposes  of  this 
paragraph,  the  date  of  receipt  of  notice 
of  the  presiding  officer’s  decision  or 
dismissal  shall  be  presumed  to  be  5 
days  after  the  date  of  such  notice,  unless 
there  is  a  reasonable  showing  to  the 
contrary;  or 

(4)  If  a  request  for  review  by  the 
Appeals  Council  has  been  timely  filed 
(see  20  CFR  404.968)  at  any  time  prior  to 
receipt  by  such  individual  of  notice  of 
the  Appeals  Council's  final  action. 

§  405.722  Time  and  place  of  filing  request 
for  a  hearing. 

The  request  for  a  hearing  shall  be 
made  in  writing  and  filed  at  an  office  of 
the  Social  Security  Administration  or 
the  Health  Care  Financing 
Administration  or  with  a  presiding 
officer,  or,  in  the  case  of  a  qualified 
railroad  retirement  beneficiary,  at  an 
office  of  the  Railroad  Retirement  Board. 
Such  request  must  be  filed  within  60 
days  after  the  date  of  receipt  of  notice  of 
the  reconsidered  determination  by  such 
individual,  except  where  the  time  is 
extended  as  provided  in  20  CFR 
404.933(c).  For  purposes  of  this  section, 
the  date  of  receipt  of  notice  of  the 
.reconsidered  determination  shall  be 
presumed  to  be  5  days  after  the  date  of 
such  notice,  unless  there  is  a  reasonable 
showing  to  the  contrary. 

§  405.724  Appeals  Council  review. 

Appeals  Council  review  is  provided 
by  20  CFR  404.967. 


§  405.730  Court  review. 

To  the  extent  authorized  by  section 
1869,  section  1876(f),  and  section  1879(d) 
of  the  Act,  a  party  to  a  decision  of  the 
Appeals  Council  (see  20  CFR  404.979)  or 
the  decision  of  a  presiding  officer  where 
the  request  for  review  by  the  Appeals 
Council  was  denied,  may  obtain  a  court 
review  where  the  amount  in  controversy 
after  Appeals  Council  review  is  $1,000 
or  more,  by  filing  a  civil  action  in  a 
district  court  of  the  United  States  in 
accordance  with  the  provisions  of 
section  205(g)  of  the  Act  (see  20  CFR 
422.210  for  the  filing  procedure).  A  party 
to  a  reconsidered  determination  may 
obtain  a  court  review  where  the  amount 
in  controversy  is  $1,000  or  more  and  he 
requests  and  meets  the  conditions  for 
the  expedited  appeals  process  (see 
§  405.718). 

6.  Section  405.750  is  amended  as 
follows: 

§  405.750  Time  period  for  reopening 
initial,  revised,  or  reconsidered 
determinations  and  decisions  or  revised 
decisions  of  a  presiding  officer  or  the 
Appeals  Council;  finality  of  determinations 
and  decisions. 

(a)  Reopenings  concerning 
applications  and  entitlement.  A 
determination,  or  decision,  or  revised 
determination  or  decision  made  by  the 
Social  Security  Administration 
concerning  any  matter  under 

§  405.704(a),  may  be  reopened  and 
revised  under  20  CFR  404.988 
(Conditions  for  reopening). 

(b)  Reopenings  concerning  a  request 
for  payment.  An  initial,  revised,  or 
reconsidered  determination  of  the 
Health  Care  Financing  Administration, 
or  a  decision  or  revised  decision  of  a 
presiding  officer  or  of  the  Appeals 
Council,  with  respect  to  an  individual’s 
rights  concerning  a  request  for  payment 
under  Part  A  of  Medicare,  which  is 
otherwise  final  under  20  CFR  404.955  or 
404.981  and  405.708,  or  405.717  of  this 
subpart  may  be  reopened: 

(1)  Within  12  months  from  the  date  of 
the  notice  of  the  initial  or  reconsidered 
determination  to  the  party  to  such 
determination: 

(2)  After  such  12-month  period,  but 
within  4  years  after  the  date  of  the 
notice  of  the  initial  determination  to  the 
individual,  upon  establishment  of  good 
cause  for  reopening  such  determination 
or  decision  (see  20  CFR  404.988(b)  and 
404.989;  or 

(3)  At  any  time,  when: 

(i)  Such  initial,  revised,  or 
reconsidered  determination  or  such 
decision  or  revised  decision  is 
unfavorable,  in  whole  or  in  part,  to  the 
party  thereto,  but  only  for  the  purpose  of 
correcting  clerical  error  or  error  on  the 


face  of  the  evidence  on  which  such 
determination  or  decision  was  based;  or 
(ii)  Such  initial,  revised,  or 
reconsidered  determination  or  such 
decision  or  revised  decision  was 
procured  by  fraud  or  similar  fault  of  the 
beneficiary  or  some  other  person. 

7.  An  appendix  is  added  as  follows: 

Appendix 

^  This  appendix  is  a  reprint  of  20  CFR 
Part  404,  Subparts  ]  and  R,  as  published 
in  the  Federal  Register  on  August  5, 1980 
(45  FR  52078).  It  sets  forth  the  rules  for — 

1.  Initial  determinations  about  the 
Medicare  program  made  by  the  Social 
Security  Administration  (SSA); 

2.  SSA’s  administrative  review 
process; 

3.  The  reopening  and  revision  by  SSA 
of  final  determinations  or  decisions;  and 

4.  The  representation  of  parties  by 
someone  else  in  dealing  with  SSA  or 
HCFA. 

Subpart  J— Determinations,  Administrative 
Review  Process,  and  Reopening  of 
Determinations  and  Decisions 

Introduction,  DeBnitions,  and  Initial 
Determinations 

Sec. 

404.900  Introduction. 

404.901  Definitions. 

404.902  Administrative  actions  that  are 
initial  determinations. 

404.903  Administrative  actions  that  are  not 
initial  determinations. 

404.904  Notice  of  the  initial  determination. 

404.905  Effect  of  an  initial  determination. 

Reconsideration 

404.907  Reconsideration — general. 

404.908  Parties  to  a  reconsideration. 

404.909  How  to  request  reconsideration. 
404.911  Good  cause  for  missing  the  deadline 

to  request  review. 

404.917  Notice  of  another  person's  request 

for  reconsideration.  <- 

404.918  Reconsidered  determination. 

404.920  Effect  of  a  reconsidered 
determination. 

404.921  Notice  of  a  reconsidered 
determination. 

Expedited  Appeals  Process 

404.923  Expedited  appeals  process — 
general. 

404.924  When  the  expedited  appeals 
process  may  be  used. 

404.925  How  to  request  expedited  appeals 
process. 

404.926  Agreement  in  expedited  appeals 
process. 

404.927  Effect  of  expedited  appeals  process 
agreement. 

404.928  Expedited  appeals  process  request 
that  does  not  result  in  agreement. 

Hearings 

404.929  Hearings — general. 

404.930  Availability  of  a  hearing. 

404.932  Parties  to  a  hearing. 

404.933  How  to  request  a  hearing. 
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404.935  Submitting  evidence  before  a 
hearing. 

404.936  Time  and  place  for  a  hearing. 

404.938  Notice  of  a  hearing. 

404.939  Objections  to  the  issues. 

404.940  Disqualification  of  the 
administrative  law  judge. 

404.941  Prehearing  case  review. 

Hearing  Procedures 

404.944  Hearing  procedures — general. 

404.946  Issues  before  the  administrative  law 
judge. 

404.948  Deciding  a  case  without  an  oral 
hearing. 

404.949  Presenting  written  statements  and 
oral  arguments. 

404.950  Presenting  evidence  at  a  hearing. 

404.951  When  a  record  of  a  hearing  is  made. 

404.952  Consolidated  hearings. 

404.953  The  administrative  law  judge’s 
decision. 

404.955  The  effect  of  the  administrative  law 
judge's  decision. 

404.956  Removal  of  hearing  request  to  the 
Appeals  Council. 

404.957  Dismissal  of  a  request  for  a  hearing. 

404.958  Notice  of  dismissal  of  a  hearing  - 
request. 

404.959  Effect  of  dismissal  of  a  hearing 
request. 

404.960  Vacating  a  dismissal  of  a  hearing 
request. 

404.961  Prehearing  and  posthearing 
conferences. 

Appeals  Council  Review 

404.967  Appeals  Council  review — general. 

404.968  How  to  request  Appeals  Council 
review. 

404.969  Appeals  Council  initiates  review. 

404.970  Cases  the  Appeals  Council  will 
review. 

404.971  Dismissal  by  Appeals  Council. 

404.972  Effect  of  dismissal  of  request  for 
Appeals  Council  review. 

404.973  Notice  of  Appeals  Council  review. 

404.974  Obtaining  evidence  from  Appeals 
Council. 

404.975  Filing  briefs  with  the  Appeals 
Council. 

404.976  Procedures  before  Appeals  Council 
on  review. 

404.977  Case  remanded  by  Appeals  Council. 

404.979  Decision  of  Appeals  Council. 

404.981  Effect  of  Appeals  Council's  decision 
or  denial  of  review. 

404.982  Extension  of  time  to  file  action  in 
Federal  district  court. 

404.983  Case  remanded  by  Federal  court. 

Reopening  and  Revising  Determinations  and 

Decisions 

404.987  Reopening  and  revising 
determinations  and  decisions. 

404.988  Conditions  for  reopening. 

404.989  Good  cause  for  reopening. 

404.990  Finality  of  determinations  and 
decisions  on  revision  of  an  earnings 
record. 

404.991  Finality  of  determinations  and 
decisions  to  suspend  benefit  payments 
for  entire  taxable  year  because  of 
earnings. 

404.992  Notice  of  revised  determination  or 
decision. 


404.993  Effect  of  revised  determination  or 
decision. 

404.9M  Time  and  place  to  request  a  hearing 
on  revised  determination  or  decision. 
404.995  Finality  of  findings  when  later  claim 
is  filed  on  same  earnings  record. 

Authority:  Secs.  205  and  1102  of  the  Social 
Security  Act,  sec.  5  of  Reorganization  Plan 
No.  1  of  1953,  53  Stat.  1368,  49  Stat.  647  (42 
U.S.C.  405  and  1302). 

Subpart  J— Determinations,  Administrative 
Review  Process,  and  Reopening  of 
Determinations  and  Decisions 

Introduction,  Definitions,  and  Initial 
Determinations 

§  404.900  Introduction. 

(a)  Explanation  of  the  administrative 
review  process.  This  subpart  explains  the 
procedures  we  follow  in  determining  your 
rights  under  title  II  of  the  Social  Security  Act. 
The  regulations  describe  the  process  of 
administrative  review  and  explain  your  right 
to  judicial  review  after  you  have  taken  all  the 
necessary  administrative  steps.  The 
administrative  review  process  consists  of 
several  steps,  which  usually  must  be 
requested  within  certain  time  periods  and  in 
the  following  order: 

(1)  Initiai  determination.  This  is  a 
determination  we  make  about  your 
entitlement  or  your  continuing  entitlement  to 
benefits  or  about  any  other  matter,  as 
discussed  in  §  404.902,  that  gives  you  a  right 
to  further  review. 

(2)  Reconsideration.  If  you  are  dissatisfied 
with  an  initial  determination,  you  may  ask  us 
to  reconsider  it.  Generally,  you  must  request 
a  reconsideration  before  you  may  request  a 
hearing. 

(3)  Hearing.  If  you  are  dissatisifed  with  the 
reconsideration  determination,  you  may 
request  a  hearing  before  an  administrative 
law  judge. 

(4)  Appeais  Councii  review.  If  you  are 
dissatisfied  with  the  decision  of  the 
administrative  law  judge,  you  may  request 
that  the  Appeals  Council  review  the  decision. 

(5)  Federai  court  review.  When  you  have 
completed  the  steps  of  the  administrative 
review  process  listed  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section,  we  will  have 
made  our  final  decision.  If  you  are 
dissatisifed  with  our  final  decision,  you  may 
request  judicial  review  by  filing  an  action  in  a 
Federal  district  court. 

(6)  Expedited  appeais  process.  At  some 
time  after  your  initial  determination  has  been 
reviewed,  if  you  have  no  dispute  with  our 
findings  of  fact  and  our  application  and 
interpretation  of  the  controlling  laws,  but  you 
believe  that  a  part  of  the  law  is 
unconstitutional,  you  may  use  the  expedited 
appeals  process.  This  process  permits  you  to 
go  directly  to  a  Federal  district  court  so  that 
the  constitutional  issue  may  be  resolved. 

(b)  Nature  of  the  administrative  review 
process.  In  making  a  determination  or 
decision  in  your  case,  we  conduct  the 
administrative  review  process  in  an  informal, 
nonadversary  manner.  In  each  step  of  the 
review  process,  you  may  pre.eent  any 
information  you  feel  is  helpful  to  your  case. 
We  will  consider  it  and  all  the  information  in 
our  records.  You  may  present  the  information 


yourself  or  have  someone  represent  you, 
including  an  attorney.  If  you  are  dissatisfied 
with  our  decision  in  the  review  process,  but 
do  not  take  the  next  step  within  the  stated 
time  period,  you  will  lose  your  right  to  further 
administrative  review  and  your  right  to 
judicial  review,  unless  you  can  show  us  that 
there  was  good  cause  for  your  failure  to  make 
a  timely  request  for  review. 

§  404.901  Definitions. 

As  used  in  this  subpart; 

“Date  you  receive  notice"  means  5  days 
after  the  date  on  the  notice,  unless  you  show 
us  that  you  did  not  receive  it  within  the  5-day 
period. 

“Decision"  means  the  decision  made  by  an 
administrative  law  judge  or  the  Appeals 
Council. 

“Determination”  means  the  initial 
determination  or  the  reconsidered 
determination. 

“Remand”  means  to  return  a  case  for 
further  review. 

“Vacate”  means  to  set  aside  a  previous 
action. 

“Waive”  means  to  give  up  a  right 
knowingly  and  voluntarily. 

“We,”  “uF,”  or  “our”  refers  to  the  Social 
Security  Administration. 

“You”  or  “your”  refers  to  any  person 
claiming  a  right  under  the  old  age,  disability, 
dependents’  or  survivors’  benefits  program. 

§  404.902  Administrative  actions  that  are 
initial  determinations. 

Initial  determinations  are  the 
determinations  we  make  that  are  subject  to 
administrative  and  judicial  review.  The  initial 
determination  will  state  the  important  facts 
and  give  the  reasons  for  our  conclusions.  In 
the  old  age,  disability,  dependents’  and 
survivors’  insurance  programs,  initial 
determinations  include,  but  are  not  limited  to, 
determinations  about — 

(a)  Your  entitlement  or  your  continuing 
entitlement  to  benefits; 

(b)  Your  reentitlement  to  benefits: 

(c)  The  amount  of  your  benefit; 

(d)  A  recomputation  of  your  benefit; 

(e)  A  reduction  in  your  disability  benefits 
because  you  also  receive  benefits  under  a 
workmen’s  compensation  law; 

(f)  A  deduction  from  your  benefits  on 
account  of  work; 

(g)  A  deduction  from  your  disability 
benefits  because  you  refuse  to  accept 
rehabilitation  services; 

(h)  Termination  of  your  benefits; 

(i)  Penalty  deductions  imposed  because 
you  failed  to  report  certain  events; 

(j)  Any  overpayment  or  underpayment  of 
your  benefits; 

(k)  Whether  an  overpayment  of  benefits 
must  be  repaid  to  us; 

(l)  How  an  underpayment  of  benefits  due  a 
deceased  person  will  be  paid; 

(m)  The  establishment  or  termination  of  a 
period  of  disability: 

(n)  A  revision  of  your  earnings  record: 

(o)  Whether  the  payment  of  your  benefits 
will  be  made,  on  your  behalf,  to  a 
representative  payee,  unless  you  are  under 
age  18  or  legally  incompetent;  and 

(p)  Who  will  act  as  your  payee  if  we 
determine  that  representative  payment  will 
be  made. 
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§  404.903  Administrative  actions  that  are 
not  initial  determinations. 

Administrative  actions  that  are  not  initial 
determinations  may  be  reviewed  by  us,  but 
they  are  not  subject  to  the  administrative 
review  process  provided  by  this  subpart,  and 
they  are  not  subject  to  judicial  review.  These 
actions  include,  but  are  not  limited  to,  an 
action — 

(a)  Suspending  benefits  pending  an 
investigation  and  determination  of  any 
factual  issue  relating  to  a  deduction  on 
account  of  work; 

(b)  Suspending  benefits  pending  an 
investigation  to  determine  if  your  disability 
has  ceased; 

(c)  Denying  a  request  to  be  made  a 
representative  payee; 

(d)  Certifying  two  or  more  family  members 
for  joint  payment  of  benefits; 

(e)  Withholding  less  than  the  full  amount  of 
your  monthly  beneHt  to  recover  an 
overpayment; 

(f)  Detemining  the  fee  that  may  be  charged 
or  received  by  a  person  who  has  represented 
you  in  connection  with  a  proceeding  before 
us; 

(g)  Disqualifying  or  suspending  a  person 
from  acting  as  your  representative  in  a 
proceeding  before  us  (See  §  404.1745); 

(h)  Compromising,  suspending  or 
terminating  collection  of  an  overpayment 
under  the  Federal  Claims  Collection  Act; 

(i)  Extending  or  not  extending  the  time  to 
file  a  report  of  earnings; 

(j)  Denying  your  request  to  extend  the  time 
period  for  requesting  review  of  a 
determination  or  a  decision; 

(k)  Denying  your  request  to  use  the 
expedited  appeals  process; 

(l)  Denying  your  request  to  reopen  a 
determination  or  a  decision;  and 

(m)  Withholding  temporarily  benefits 
based  on  a  wage  earner's  estimate  of 
earnings  to  avoid  creating  an  overpayment. 

§  404.904  Notice  Of  the  initial 
determination. 

We  shall  mail  a  written  notice  of  the  initial 
determination  to  you  at  your  last  known 
address.  The  reasons  for  the  initial 
determination  and  the  effect  of  the  initial 
determination  will  be  stated  in  the  notice. 

The  notice  also  informs  you  of  the  right  to  a 
reconsideration  or  to  a  hearing.  We  will  not 
mail  a  notice  if  the  beneficiary's  entitlement 
to  benefits  has  ended  because  of  his  or  her 
death. 

§  404.905  Effect  of  an  initial  determination. 

An  initial  determination  is  binding  unless 
you  request  a  reconsideration  or  a  hearing,  as 
appropriate,  within  the  stated  time  period,  or 
we  revise  the  initial  determination. 

Reconsideration 

§  404.907  Reconsideration— general. 

Reconsideration  is  the  first  step  in  the 
administrative  review  process  that  we  ^ 
provide  if  you  are  dissatisfied  with  the  initial 
determination.  However,  if  the  initial 
determination  is  that  your  blindness  or 
disability  has  ceased  due  to  medical  reasons, 
and  you  have  a  right  to  a  hearing  on  the  same 
issue  in  connection  with  a  claim  for 
supplemental  security  income  benefits,  your 


first  step  is  to  request  a  hearing  right  after  the 
initial  determination.  If  you  are  dissatisfied 
with  our  reconsidered  determination,  you 
may  request  a  hearing. 

§  404.908  Parties  to  a  reconsideration. 

(a)  Who  may  request  a  reconsideration.  If 
you  are  dissatisfied  with  the  initial 
determination,  you  may  request  that  we 
reconsider  it.  In  addition,  a  person  who 
shows  in  writing  that  his  or  her  rights  may  be 
adversely  affected  by  the  initial 
determination  may  request  a  reconsideration. 

(b)  Who  are  parties  to  a  reconsideration. 
After  a  request  for  the  reconsideration,  you 
and  any  person  who  shows  in  writing  that  his 
or  her  rights  are  adversely  affected  by  the 
initial  determination  will  be  parties  to  the 
reconsideration. 

§  404.909  How  to  request  reconsideration. 

(a)  We  shall  reconsider  an  initial 
determination  if  you  or  any  other  party  to  the 
reconsideration  flies  a  written  request — 

(1)  Within  60  days  after  the  date  you 
receive  notice  of  the  initial  determination  (or 
within  the  extended  time  period  if  we  extend 
the  time  as  provided  in  paragraph  (b)  of  this 
section); 

(2)  At  one  of  our  offices,  the  Veterans 
Administration  Regional  Office  in  the 
Philippines,  or  an  office  of  the  Railroad 
Retirement  Board  if  you  have  10  or  more 
years  of  service  in  the  railroad  industry. 

(b)  Extension  of  time  to  request  a 
reconsideration.  If  you  want  a 
reconsideration  of  the  initial  determination 
but  do  not  request  one  in  time,  you  may  ask 
us  for  more  time  to  request  a  reconsideration. 
Your  request  for  an  extension  of  time  must  be 
in  writing  and  must  give  the  reasons  why  the 
request  for  reconsideration  was  not  filed 
within  the  stated  time  period.  If  you  show  us 
that  you  had  good  cause  for  missing  the 
deadline,  we  will  extend  the  time  period.  To 
determine  whether  good  cause  exists,  we  use 
the  standards  explained  in  §  404.911. 

§404.911  Good  cause  for  missing  the 
deadline  to  request  review. 

(a)  In  determining  whether  you  have  shown 
that  you  had  good  cause  for  missing  a 
deadline  to  request  review  we  consider — 

(1)  What  circumstances  kept  you  from 
making  the  request  on  time; 

(2)  Whether  our  action  misled  you; 

(3)  Whether  you  did  not  understand  the 
requirements  of  the  Act  resulting  from 
amendments  to  the  Act,  other  legislation,  or 
court  decisions. 

(b)  Examples  of  circumstances  where  good 
cause  may  exist  include,  but  are  not  limited 
to,  the  following  situations; 

(1)  You  were  seriously  ill  and  were 
prevented  from  contacting  us  in  person,  in 
writing,  or  through  a  friend,  relative,  or  other 
person. 

(2)  There  was  a  death  or  serious  illness  in 
your  immediate  family. 

(3)  Important  records  were  destroyed  or 
damaged  by  fire  or  other  accidental  cause. 

(4)  You  were  trying  very  hard  to  find 
necessary  information  to  support  your  claim 
but  did  not  find  the  information  within  the 
stated  time  periods. 

(5)  You  asked  us  for  additional  information 
explaining  our  action  within  the  time  limit, 


and  within  60  days  of  receiving  the 
explanation  you  requested  reconsideration  or 
a  hearing,  or  within  30  days  of  receiving  the 
explanation  you  requested  Appeal  Council 
review  or  filed  a  civil  suit. 

(6)  We  gave  you  incorrect  or  incomplete 
information  about  when  and  how  to  request  r 
administrative  review  or  to  file  a  civil  suit. 

(7)  You  did  not  recieve  notice  of  the 
determination  or  decision. 

(8)  You  sent  the  request  to  another 
Government  agency  in  good  faith  within  the 
time  limit  and  the  request  did  not  reach  us 
until  after  the  time  period  had  expired. 

(9)  Unusual  or  unavoidable  circumstances 
exist  which  show  that  you  could  not  have 
known  of  the  need  to  flle  timely,  or  which 
prevented  you  from  filing  timely. 

§  404.917  Notice  of  another  person's 
request  for  reconsideration. 

If  any  other  person  flies  a  request  for 
reconsideration  of  the  initial  determination  in 
your  case,  we  shall  notify  you  at  your  last 
known  address  before  we  reconsider  the 
initial  determination.  We  shall  also  give  you 
an  opportunity  to  present  any  evidence  you 
think  helpful  to  the  reconsidered 
determination. 

§  404.918  Reconsidered  determination. 

After  you  or  another  person  requests  a 
reconsideration,  we  shall  review  the  evidence 
considered  in  making  the  initial 
determination  and  any  other  evidence  we 
receive.  We  shall  make  our  determination 
based  on  this  evidence. 

§404.920  Effect  of  a  reconsidered 
determination. 

The  reconsidered  determination  is  binding 
unless — 

(a)  You  or  any  other  party  to  the 
reconsideration  requests  a  hearing  within  the 
stated  time  period  and  a  decision  is  made; 

(b)  The  expedited  appeals  process  is  used; 
or 

(c)  The  reconsidered  determination  is 
revised. 

§  404.921  Notice  of  a  reconsidered 
determination. 

We  shall  mail  a  written  notice  of  the 
reconsidered  determination  to  the  parties  at 
their  last  known  address.  We  shall  state  the 
speciflc  reasons  for  the  determination  and 
tell  you  and  any  other  parties  of  the  right  to  a 
hearing.  If  it  is  appropriate,  we  will  also  tell 
you  and  any  other  parties  how  to  use  the 
expedited  appeals  process. 

Expedited  Appeals  Process 

§  404.923  Expedited  appeals  process- 
general. 

By  using  the  expedited  appeals  process  you 
may  go  directly  to  a  Federal  district  court 
without  first  completing  the  administrative 
review  process  that  is  generally  required 
before  the  court  will  hear  your  case. 

§  404.924  When  the  expedited  appeals 
process  may  be  used. 

You  may  use  the  expedited  appeals  process 
if  all  of  the  following  requirements  are  met: 

(a)  We  have  made  an  initial  and  a 
reconsidered  determination;  an 
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administrative  law  judge  has  made  a  hearing 
decision;  or  Appeals  Council  review  has  been 
requested,  but  a  final  decision  has  not  been 
issued. 

(b)  You  are  a  party  to  the  reconsidered 
determination  or  the  hearing  decision. 

(c)  You  have  submitted  a  written  request 
for  the  expedited  appeals  process. 

(d)  You  have  claimed,  and  we  agree,  that 
the  only  factor  preventing  a  favorable 
determination  or  decision  is  a  provision  in 
the  law  that  you  believe  is  unconstitutional. 

(e)  If  you  are  not  the  only  party,  all  parties 
to  the  determination  or  decision  agree  to 
request  the  expedited  appeals  process. 

§  404.925  How  to  request  expedited 
appeals  process. 

(a)  Time  of  filing  request.  You  may  request 
the  expedited  appeals  process — 

(1)  Within  60  days  after  the  date  you 
receive  notice  of  the  reconsidered 
determination  (or  within  the  extended  time 
period  if  we  extend  the  time  as  provided  in 
paragraph  (c)  of  this  section); 

(2)  At  any  time  after  you  have  filed  a 
timely  request  for  a  hearing  but  before  you 
receive  notice  of  the  administrative  law 
judge's  decision; 

(3)  Within  60  days  after  the  date  you 
receive  a  notice  of  the  administrative  law 
judge’s  decision  or  dismissal  (or  within  the 
extended  time  period  if  we  extend  the  time  as 
provided  in  paragraph  (c)  of  this  section);  or 

(4)  At  any  time  after  you  have  filed  a 
timely  request  for  Appeals  Council  review, 
but  before  you  receive  notice  of  the  Appeals 
Council's  action. 

(b)  Place  of  filing  request.  You  may  file  a 
written  request  for  the  expedited  appeals 
process  at  one  of  our  offices,  the  Veterans 
Administration  Regional  Office  in  the 
Philippines,  or  an  office  of  the  Railroad 
Retirement  Board  if  you  have  10  or  more 
years  of  service  in  the  railroad  industry. 

(c)  Extension  of  time  to  request  expedited 
appeals  pracess. 

If  you  want  to  use  the  expedited  appeals 
process  but  do  not  request  it  within  the  stated 
time  period,  you  may  ask  for  more  time  to 
submit  your  request.  Your  request  for  an 
extension  of  time  must  be  in  writing  and  must 
give  the  reasons  why  the  request  for  the 
expedited  appeals  process  was  not  filed 
within  the  stated  time  period.  If  you  show 
that  you  had  good  cause  for  missing  the 
deadline,  the  time  period  will  be  extended. 

To  determine  whether  good  cause  exists,  we 
use  the  standards  explained  in  §  404.911. 

§  404.926  Agreement  in  expedited  appeais 
process. 

If  you  meet  all  the  requirements  necessary 
for  the  use  of  the  expedited  appeals  process, 
our  authorized  representative  shall  prepare 
an  agreement.  The  agreement  must  be  signed 
by  you,  by  every  other  party  to  the 
determination  or  decison  and  by  our 
authorized  representative.  The  agreement 
must  provide  that — 

(a)  The  facts  in  your  claim  are  not  in 
dispute; 

(b)  The  sole  issue  in  dispute  is  whether  a 
provision  of  the  Act  that  applies  to  your  case 
is  unconstitutional; 


(c)  Except  for  your  belief  that  a  provision  of 
the  Act  is  unconstitutional,  you  agree  with 
our  interpretation  of  the  law; 

(d)  If  the  provision  of  the  Act  that  you 
believe  is  unconstitutional  were  not  applied 
to  your  case,  your  claim  would  be  allowed; 
and , 

(e)  Our  determination  or  the  decision  is 
final  for  the  purpose  of  seeking  judicial 
review. 

§  404.927  Effect  of  expedited  appeals 
process  agreement. 

After  an  expedited  appeals  process 
agreement  is  signed,  you  will  not  need  to 
complete  the  remaining  steps  of  the 
administrative  review  process.  Instead,  you 
may  file  an  action  in  a  Federal  district  court 
within  60  days  after  the  date  the  agreement  is 
signed  by  our  authorized  representative. 

§  404.928  Expedited  appeals  process 
request  that  does  not  result  in  agreement. 

If  you  do  not  meet  all  of  the  requirements 
necessary  to  use  the  expedited  appeals 
process,  we  shall  tell  you  that  your  request  to 
use  this  process  is  denied  and  that  your 
request  will  be  considered  as  a  request  for  a 
hearing  or  Appeals  Council  review, 
whichever  is  appropriate. 

Hearings 

§  404.929  Hearing— general. 

If  you  are  dissatisfied  with  one  of  the 
determinations  or  decisions  listed  in 
§  404.930  you  may  request  a  hearing.  The 
Associate  Commissioner  for  Hearings  and 
Appeals,  or  his  or  her  delegate,  shall  appoint 
an  administrative  law  judge  to  conduct  the 
hearing.  If  circumstances  warrant,  the 
Associate  Commissioner,  or  his  or  her 
delegate,  may  assign  your  case  to  another 
administrative  law  judge.  At  the  hearing  you 
may  appear  in  person,  submit  new  evidence, 
examine  the  evidence  used  in  making  the 
determination  or  decision  under  review,  and 
present  and  question  witnesses.  The 
administrative  law  judge  who  conducts  the 
hearing  may  ask  you  questions.  He  or  she 
shall  issue  a  decision  based  on  the  hearing 
record.  If  you  waive  your  right  to  appear  at 
the  hearing,  the  administrative  law  judge  will 
make  a  decision  based  on  the  evidence  that 
is  in  the  file  and  any  new  evidence  that  may 
have  been  submitted  for  consideration 

§  404.930  Availability  of  a  hearing. 

(a)  You  may  request  a  hearing  if  we  have 
made — 

(1)  A  reconsidered  determination; 

(2)  A  revised  determination  of  an  initial  or 
reconsidered  determination; 

(3)  An  initial  determination  that  your 
blindness  or  disability  has  ceased  due  to 
medical  reasons,  and  you  have  a  right  to  a 
hearing  on  the  same  issue  in  connection  with 
a  claim  for  supplemental  security  income 
benefits;  or 

(4)  A  revised  decision  based  on  evidence 
not  included  in  the  record  on  which  the  prior 
decision  was  based. 

(b)  We  will  hold  a  hearing  only  if  you  or 
another  party  to  the  hearing  file  a  written 
request  for  a  hearing. 


§  404.932  Parties  to  a  hearing. 

(a)  Who  may  request  a  hearing.  You  may 
request  a  hearing  if  a  hearing  is  available 
under  §  404.930.  In  addition,  a  person  who 
shows  in  writing  that  his  or  her  rights  may  be 
adversely  effected  by  the  decision  may 
request  a  hearing. 

(b)  Who  are  parties  to  a  hearing.  After  a 
request  for  a  hearing  is  made,  you,  the  other 
parties  to  the  initial,  reconsidered,  or  revised 
determination,  and  any  other  person  who 
shows  in  writing  that  his  or  her  rights  may  be 
adversely  affected  by  the  hearing,  are  parties 
to  the  hearing.  In  addition,  any  other  person 
may  be  made  a  party  to  the  hearing  if  his  or 
her  rights  may  be  adversely  affected  by  the 
decision,  and  the  administrative  law  judge 
notifies  the  person  to  appear  at  the  hearing  or 
to  present  evidence  supporting  his  or  her 
interest. 

§  404.933  How  to  request  a  hearing. 

(a)  Written  request.  You  may  request  a 
hearing  by  filing  a  written  request.  You 
should  include  in  your  request — 

(1)  The  name  and  social  security  number  of 
the  wage  earner; 

(2)  The  reasons  you  disagree  with  the 
previous  determination  or  decision; 

(3)  A  statement  of  additional  evidence  to 
be  submitted  and  the  date  you  will  submit  it; 
and 

(4)  The  name  and  address  of  any 
designated  representative. 

(b)  When  and  where  to  file.  The  request 
must  be  filed — 

(1)  Within  60  days  after  the  date  you 
receive  notice  of  the  previous  determination 
or  decision  (or  within  the  extended  time 
period  if  we  extend  the  time  as  provided  in 
paragraph  (c)  of  this  section); 

(2)  At  one  of  our  offices,  the  Veterans 
Administration  Regional  Office  in  the 
Philippines,  or  an  office  of  the  Railroad 
Retirement  Board  for  persons  having  10  or 
more  years  of  service  in  the  railroad  industry. 

(c)  Extension  of  time  to  request  a  hearing. 

If  you  have  a  right  to  a  hearing  but  do  not 
request  one  in  time,  you  may  ask  for  more 
time  to  make  your  request.  "The  request  for  an 
extension  of  time  must  be  in  writing  and  it 
must  give  the  reasons  why  the  request  for  a 
hearing  was  not  filed  within  the  stated  time 
period.  You  may  file  your  request  for  an 
extension  of  time  at  one  of  our  offices.  If  you 
show  that  you  had  gopd  cause  for  missing  the 
deadline,  the  time  period  will  be  extended. 

To  determine  whether  good  cause  exists,  we 
use  the  standards  explained  in  §  404.911. 

§  404.935  Submitting  evidence  before  a 
hearing. 

If  possible,  the  evidence  or  a  summary  of 
evidence  you  wish  to  have  considered  at  the 
hearing  should  be  submitted  to  the 
administrative  law  judge  with  the  request  for 
hearing  or  within  10  days  after  filing  the 
request.  Each  party  shall  make  every  effort  to 
be  sure  that  all  material  evidence  is  received 
by  the  administrative  law  judge  or  is 
available  at  the  time  and  place  set  for  the 
hearing. 

§  404.936  Time  and  place  for  a  hearing. 

(a)  The  administrative  law  judge  sets  the 
time  and  place  for  the  hearing.  He  or  she  may 
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change  the  time  and  place,  if  it  is  necessary. 
After  sending  the  parties  reasonable  notice  of 
the  proposed  action,  the  administrative  law 
judge  may  adjourn  or  postpone  the  hearing  or 
reopen  it  to  receive  additional  evidence  any 
time  before  he  or  she  notifies  the  parties  of  a 
hearing  decision.  Hearings  are  held  in  the  50 
States,  the  District  of  Columbia,  American 
Samoa,  Guam,  the  Northern  Mariana  Islands, 
the  Commonwealth  of  Puerto  Rico  and  the 
Virgin  Islands. 

(b)  If  you  object  to  the  time  or  place  of  the 
hearing,  you  must  notify  the  administrative 
law  judge  in  writing  at  the  earliest  possible 
opportunity  before  the  time  set  for  the 
hearing.  You  must  state  the  reasons  for  your 
objection  and  the  time  or  place  you  want  the 
hearing  to  be  held.  The  administrative  law 
judge  may  change  the  time  or  place  for  the 
hearing  if  you  show  good  cause  for  the 
change. 

§  404.938  Notice  of  a  hearing. 

After  the  administrative  law  judge  sets  the 
time  and  place  for  the  hearing,  notice  of  the 
hearing  will  be  mailed  to  the  parties  at  their 
last  known  address  or  given  by  personal 
service,  unless  you  have  indicated  in  writing 
that  you  do  not  wish  to  receive  this  notice. 

The  notice  will  be  mailed  or  served  at  least 
10  days  before  the  hearing.  It  will  contain  a 
statement  of  the  specific  issues  to  be  decided 
and  tell  you  that  you  may  designate  a  person 
to  represent  you  during  the  proceedings. 

§  404.939  Objections  to  the  issues. 

If  you  object  to  the  issues  to  be  decided 
upon  at  the  hearing,  you  must  notify  the 
administrative  law  judge  in  writing  at  the 
earliest  possible  opportunity  before  the  time 
set  for  the  hearing.  You  must  state  the 
reasons  for  your  objections.  The 
administrative  law  judge  shall  make  a 
decision  on  your  objections  either  in  writing 
or  at  the  hearing. 

§  4P4.940  Disqualification  of  the 
administrative  law  Judge. 

An  administrative  law  judge  shall  not 
conduct  a  hearing  if  he  or  she  is  prejudiced  or 
partial  with  respect  to  any  party  or  has  any 
interest  in  the  matter  pending  for  decision.  If 
you  object  to  the  administrative  law  judge 
who  will  conduct  the  hearing,  you  must  notify 
the  administrative  law  judge  at  your  earliest 
opportunity.  The  administrative  law  judge 
shall  consider  your  objections  and  shall 
decide  whether  to  proceed  with  the  hearing 
or  withdraw.  If  he  or  she  withdraws,  the 
Associate  Commissioner  for  Hearings  and 
Appeals,  or  his  or  her  delegate,  will  appoint 
another  administrative  law  judge  to  conduct 
the  hearing.  If  the  administrative  law  judge 
does  not  withdraw,  you  may,  after  the 
hearing,  present  your  objections  to  the 
Appeals  Council  as  reasons  why- the  hearing 
decision  should  be  revised  or  a  new  hearing 
held  before  another  administrative  law  judge. 

§  404.941  Prehearing  case  review. 

(a)  General  After  a  hearing  is  requested 
but  before  it  is  held,  we  may,  for  the  purposes 
of  a  prehearing  case  review,  forward  the  case 
to  the  component  of  our  office  (including  a 
State  agency)  that  issued  the  determination 
being  reviewed.  That  component  will  decide 
whether  the  determination  may  be  revised.  A 


revised  determination  may  be  wholly  or 
partially  favorable  to  you.  A  prehearing  case 
review  will  not  delay  the  scheduling  of  a 
hearing  unless  you  agree  to  continue  the 
review  and  delay  the  hearing.  If  the 
prehearing  case  review  is  not  completed 
before  the  date  of  the  hearing,  the  case  will 
be  sent  to  the  administrative  law  judge  unless 
a  favorable  revised  determination  is  in 
process  or  you  and  the  other  parties  to  the 
hearing  agree  in  writing  to  delay  the  hearing 
until  the  review  is  completed. 

(b)  When  a  prehearing  case  review  may  be 
conducted.  We  may  conduct  a  prehearing, 
case  review  if — 

(1)  Additional  evidence  is  submitted; 

(2)  There  is  an  indication  that  additional 
evidence  is  available; 

(3)  There  is  a  change  in  the  law  or 
regulation;  or 

(4)  There  is  an  error  in  the  file  or  some 
other  indication  that  the  prior  determination 
may  be  revised. 

(c)  Notice  of  a  prehearing  revised 
determination.  If  we  revise  the  determination 
in  a  prehearing  case  review,  we  shall  mail 
written  notice  of  the  revised  determination  to 
all  parties  at  their  last  known  address.  We 
shall  state  the  basis  for  the  revised 
determination  and  advise  all  parties  of  their 
right  to  request  a  hearing  on  the  revised 
determination  within  60  days  after  the  date  of 
receiving  this  notice. 

(d)  Revised  determination  wholly 
favorable.  If  the  revised  determination  is 
wholly  favorable  to  you,  we  shall  tell  you  in 
the  notice  that  the  administrative  law  judge 
will  dismiss  the  hearing  request  unless  a 
party  requests  that  the  hearing  proceed.  A 
request  to  continue  must  be  made  in  writing 
within  30  days  after  the  date  the  notice  of  the 
revised  determination  is  mailed. 

(e)  Revised  determination  partially 
favorable.  If  the  revised  determination  is 
partially  favorable  to  you,  we  shall  tell  you  in 
the  notice  what  was  not  favorable.  We  shall 
also  tell  you  that  the  hearing  you  requested 
will  be  held  unless  you,  the  parties  to  the 
revised  determination  and  the  parties  to  the 
hearing  tell  us  that  all  parties  agree  to 
dismiss  the  hearing  request. 

Hearing  Procedures 

§  404.944  Hearing  procedures— general. 

A  hearing  is  open  to  the  parties  and  to 
other  persons  the  administrative  law  judge 
considers  necessary  and  proper.  At  the 
hearing,  the  administrative  law  judge  looks 
fully  into  the  issues,  questions  you  and  the 
other  witnesses,  and  accepts  as  evidence  any 
documents  that  are  material  to  the  issues. 

The  administrative  law  judge  may  stop  the 
hearing  temporarily  and  continue  it  at  a  later 
date  if  he  or  she  believes  that  there  is 
material  evidence  missing  at  the  hearing.  The 
administrative  law  judge  may  also  reopen  the 
hearing  at  any  time  before  he  or  she  mails  a 
notice  of  the  decision  in  order  to  receive  new 
and  material  evidence.  The  administrative 
law  judge  may  decide  when  the  evidence  will 
be  presented  and  when  the  issues  will  be 
discussed. 

404.946  Issues  before  the  administrative 
law  Judge. 

(a)  General  The  issues  before  the 
administrative  law  judge  include  all  the 


issues  brought  out  in  the  initial,  reconsidered 
or  revised  determination  that  were  not 
decided  entirely  in  your  favor.  However,  if 
evidence  presented  before  or  during  the 
hearing  causes  the  administrative  law  judge 
to  question  a  fully  favorable  determination, 
he  or  she  will  notify  you  and  will  consider  it 
an  issue  at  the  hearing. 

(b)  New  issues. — (1)  General  The 
administrative  law  judge  may  consider  a  new 
issue  at  the  hearing  if  he  or  she  notifies  you 
and  all  the  parties  about  the  new  issue  any 
time  after  receiving  the  hearing  request  and 
before  mailing  notice  of  the  hearing  decision. 
The  administrative  law  judge  or  any  party 
may  raise  a  new  issue;  an  issue  may  be 
raised  even  though  it  arose  after  the  request 
for  a  hearing  and  even  though  it  has  not  been 
considered  in  an  initial  or  reconsidered 
determination.  However,  it  rhay  not  be  raised 
if  it  involves  a  claim  that  is  within  the 
jurisdiction  of  a  State  agency  under  a 
Federal-State  agreement  concerning  the 
determination  of  disability. 

(2)  Notice  of  a  new  issue.  The 
administrative  law  judge  shall  notify  you  and 
any  other  party  if  he  or  she  will  consider  any 
new  issue.  Notice  of  the  time  and  place  of  the 
hearing  on  any  new  issues  will  be  given  in 
the  manner  described  in  §  404.938,  unless  you 
have  indicated  in  writing  that  you  do  not 
wish  to  receive  the  notice. 

§  404.948  Deciding  a  case  without  an  oral 
hearing. 

(a)  Decision  wholly  favorable.  If  the 
evidence  in  the  hearing  record  supports  a 
finding  in  favor  of  you  and  all  the  parties  on 
every  issue,  the  administrative  law  judge  may 
issue  a  hearing  decision  without  holding  an 
oral  hearing.  However,  the  notice  of  the 
decision  will  inform  you  that  you  have  the 
right  to  an  oral  hearing  and  that  you  have  a 
right  to  examine  the  evidence  on  which  the 
decision  is  based. 

(b)  Parties  do  not  wish  to  appear.  (1)  The 
administrative  law  judge  may  decide  a  case 
on  the  record  and  not  conduct  an  oral  hearing 
if — 

(1)  You  and  all  the  parties  indicate  in 
writing  that  you  do  not  wish  to  appear  before 
the  administrative  law  judge  at  an  oral 
hearing;  or 

(ii)  You  live  outside  the  United  States  and 
you  do  not  inform  us  that  you  want  to  appear 
and  there  are  no  other  parties  who  wish  to 
appear. 

(2)  When  an  oral  hearing  is  not  held,  the 
administrative  law  judge  shall  make  a  record 
of  the  material  evidence.  The  record  will 
indue  the  applications,  written  statements, 
certificates,  reports,  affidavits,  and  other 
documents  that  were  used  in  making  the 
determination  under  review  and  any 
additional  evidence  you  or  any  other  party  to 
the  hearing  present  in  writing.  The  decision 
of  the  administrative  law  judge  must  be 
based  on  this  record. 

(c)  Case  remanded  for  a  revised 
determination.  (1)  The  administrative  law 
judge  may  remand  a  case  to  the  appropriate 
component  of  our  office  for  a  revised 
determination  if  there  is  reason  to  believe 
that  the  revised  determination  would  be  fully 
favorable  to  you.  This  could  happen  if  the 
administrative  law  judge  receives  new  and 
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material  evidence  or  if  there  is  a  change  in 
the  law  that  permits  the  favorable 
determination. 

(2)  Unless  you  request  the  remand,  the 
administrative  law  judge  shall  notify  you  that 
your  case  has  been  remanded  and  tell  you 
that  if  you  object,  you  must  notify  him  or  her 
of  your  objections  within  10  days  of  the  date 
the  case  is  remanded  or  we  will  assume  that 
you  agree  to  the  remand.  If  you  object  to  the 
remand,  the  administrative  law  judge  will 
consider  the  objection  and  rule  on  it  in 
writing. 

§  404.949  Presenting  written  statements 
and  oral  arguments. 

You  or  a  person  you  designate  to  act  as 
your  representative  may  appear  before  the 
administrative  law  judge  to  state  your  case, 
to  present  a  written  summary  of  your  case,  or 
to  enter  written  statements  about  the  facts 
and  law  material  to  your  case  in  the  record. 

A  copy  of  your  written  statements  should  be 
filed  for  each  party. 

§  404.950  Presenting  evidence  at  a 
hearing. 

(a)  The  right  to  appear  and  present 
evidence.  Any  party  to  a  hearing  has  the  right 
to  appear  before  the  administrative  law 
judge,  either  personally  or  by  means  of  a 
designated  representative,  to  present 
evidence  and  to  state  his  or  her  position. 

(b)  Waiver  of  the  right  to  appear.  You  may 
send  the  administrative  law  judge  a  waiver 
or  a  written  statement  indicating  that  you  do 
not  wish  to  appear  at  the  hearing.  You  may 
withdraw  this  waiver  any  time  before  a 
notice  of  the  hearing  decision  is  mailed  to 
you.  Even  if  all  of  the  parties  waive  their  right 
to  appear  at  a  hearing,  the  administrative  law 
judge  may  notify  them  of  a  time  and  a  place 
for  an  oral  hearing,  if  he  or  she  believes  that 

a  personal  appearance  and  testimony  by  you 
or  any  other  party  is  necessary  to  decide  the 
case. 

(c)  What  evidence  is  admissible  at  a 
hearing.  The  administrative  law  judge  may 
receive  evidence  at  the  hearing  even  though 
the  evidence  would  not  be  admissible  in 
court  under  the  rules  of  evidence  used  by  the 
court. 

(d)  Subpoenas.  (1)  When  it  is  reasonably 
necessary  for  the  full  presentation  of  a  case, 
an  administrative  law  judge  or  a  member  of 
the  Appeals  Council  may,  on  his  or  her  own 
initiative  or  at  the  request  of  a  party,  issue 
subpoenas  for  the  appearance  and  testimony 
of  witnesses  and  for  the  production  of  books, 
records,  correspondence,  papers,  or  other 
documents  that  are  material  to  an  issue  at  the 
hearing. 

(2)  Parties  to  a  hearing  who  wish  to 
subpoena  documents  or  witnesses  must  file  a 
written  request  for  the  issuance  of  a 
subpoena  with  the  administrative  law  judge 
or  at  one  of  our  offices  at  least  5  days  before 
the  hearing  date.  The  written  request  must 
give  the  names  of  the  witnesses  or  documents 
to  be  produced;  describe  the  address  or 
location  of  the  witnesses  or  documents  with 
sufficient  detail  to  find  them;  state  the 
important  facts  that  the  witness  or  document 
is  expected  to  prove;  and  indicate  why  these 
facts  could  not  be  proven  without  issuing  a 
subpoena. 


(3)  We  will  pay  the  cost  of  issuing  the 
subpoena. 

(4)  We  will  pay  subpoenaed  witnesses  the 
same  fees  and  mileage  they  would  receive  if 
they  had  been  subpoenaed  by  a  Federal 
district  court. 

(e)  Witnesses  at  a  hearing.  Witnesses  may 
appear  at  a  hearing.  They  shall  testify  under 
oath  or  affirmation,  unless  the  administrative 
law  judge  finds  an  important  reason  to 
excuse  them  from  taking  an  oath  or 
affirmation.  The  administrative  law  judge 
may  ask  the  witnesses  any  questions 
material  to  the  issues  and  shall  allow  the 
parties  or  their  designated  representatives  to 
do  so. 

(f)  Collateral  estoppel — issues  previously 
decided.  An  issue  at  your  hearing  may  be  a 
fact  that  has  already  been  decided  in  one  of 
our  previous  determinations  or  decisions  in  a 
claim  involving  the  same  parties,  but  arising 
under  a  different  title  of  the  Act  or  under  the 
Federal  Coal  Mine  Health  and  Safety  Act.  If 
this  happens,  the  administrative  law  judge 
will  not  consider  the  issue  again,  but  will 
accept  the  factual  finding  made  in  the 
previous  determination  or  decision  unless 
there  are  reasons  to  believe  that  it  was 
wrong. 

§  404.951  When  a  record  of  a  hearing  Is 
made. 

The  administrative  law  judge  shall  make  a 
complete  record  of  the  hearing  proceedings. 
The  record  will  be  prepared  as  a  typed  copy 
of  the  proceedings  if — 

(a)  The  case  is  sent  to  the  Appeals  Council 
without  a  decision  or  with  a  recommended 
decision  by  the  administrative  law  judge; 

(b)  You  seek  judicial  review  of  your  case 
by  filing  an  action  in  a  Federal  district  court 
within  the  stated  time  period,  unless  we 
request  the  court  to  remand  the  case;  or 

(c)  An  administrative  law  judge  or  the 
Appeals  Council  asks  for  a  written  record  of 
the  proceedings. 

§  404.952  Consolidated  hearings. 

(a)  General  (1)  A  consolidated  hearing 
may  be  held  if — 

(1)  You  have  requested  a  hearing  to  decide 
your  benefit  rights  under  title  II  of  the  Act 
and  you  have  also  requested  a  hearing  to 
decide  your  rights  under  another  law  we 
administer,  and 

(ii)  One  or  more  of  the  issues  to  be 
considered  at  the  hearing  you  requested  are 
the  same  issues  that  are  involved  in  another 
claim  you  have  pending  before  us. 

(2)  If  the  administrative  law  judge  decides 
to  hold  the  hearing  on  both  claims,  he  or  she 
decides  both  claims,  even  if  we  have  not  yet 
made  an  initial  or  reconsidered 
determination  on  the  other  claim. 

(b)  Record,  evidence,  and  decision.  There 
will  be  a  single  record  at  a  consolidated 
hearing.  This  means  that  the  evidence 
introduced  in  one  case  becomes  evidence  in 
the  other(s).  The  administrative  law  judge 
may  make  either  a  separate  or  consolidated 
decision. 

§  404.953  The  administrative  law  judge’s 
decision. 

(a)  General  The  administrative  law  judge 
shall  issue  a  written  decision  that  gives  the 
findings  of  fact  and  the  reasons  for  the 


decision.  The  decision  must  be  based  on 
evidence  offered  at  the  hearing  or  otherwise 
included  iifthe  record.  The  administrative 
law  judge  shall  mail  a  copy  of  the  decision  to 
all  the  parties  at  their  last  known  address. 

The  Appeals  Council  may  also  receive  a  copy 
of  the  decision. 

(b)  Recommended  decision.  Although  an 
administrative  law  judge  will  usually  make 
an  initial  decision,  where  appropriate  he  or 
she  may  send  the  case  to  the  Appeals  Council 
with  a  recommended  decision.  Also,  if  a 
Federal  district  court  remands  a  case  to  the 
Appeals  Council,  and  the  Appeals  Council 
remands  the  cast  to  an  administrative  law 
judge  the  case  must  be  returned  to  the 
Appeals  Council  with  a  recommended 
decision.  The  administrative  law  judge  shall 
mail  a  copy  of  the  recommended  decision  to 
the  parties  at  their  last  known  address  and 
send  the  recommended  decision  to  the 
Appeals  Council. 

§  404.955  The  effect  of  the  administrative 
law  Judge's  decision. 

The  decision  of  the  administrative  law 
judge  is  binding  on  all  parties  to  the  hearing 
unless — 

(a)  You  or  another  party  request  a  review 
of  the  decision  by  the  Appeals  Council  within 
the  stated  time  period,  and  the  Appeals 
Council  reviews  your  case; 

(b)  You  or  another  party  requests  a  review 
of  the  decision  by  the  Appeals  Council  within 
the  stated  time  period,  the  Appeals  Council 
denies  your  request  for  review,  and  you  seek 
judicial  review  of  your  case  by  filing  an 
action  in  a  Federal  district  court; 

(c)  The  decision  is  revised  by  an 
administrative  law  judge  or  the  Appeals 
Council  under  the  procedures  explained  in 
§  404.987; 

(d)  The  expedited  appeals  process  is  used; 
or 

(e)  The  decision  is  a  recommended 
decision  directed  to  the  Appeals  Council. 

§  404.956  Removal  of  hearing  request  to 
the  Appeals  Council. 

If  you  have  requested  a  hearing  and  the 
request  is  pending  before  an  administrative 
law  judge,  the  Appeals  Council  may  assume 
responsibility  for  holding  a  hearing  by 
requesting  that  the  administrative  law  judge 
send  the  hearing  request  to  it.  If  the  Appeals 
Council  holds  a  hearing,  it  shall  conduct  the 
hearing  according  to  the  rules  for  hearings 
before  an  administrative  law  judge.  Notice 
shall  be  mailed  to  all  parties  at  their  last 
known  address  telling  them  that  the  Appeals 
Council  has  assumed  responsibility  for  the 
case. 

§  404.957  Dismissal  of  a  request  for  a 
hearing. 

An  administrative  law  judge  may  dismiss  a 
request  for  a  hearing  under  any  of  the 
following  conditions; 

(a)  At  any  time  before  notice  of  the  hearing 
decision  is  mailed,  you  or  the  party  or  parties 
that  requested  the  hearing  ask  to  withdraw 
the  request.  This  request  may  be  submitted  in 
writing  to  the  administrative  law  judge  or 
made  orally  at  the  hearing. 

(b)  Neither  you  nor  the  person  you 
designate  to  act  as  your  representative 
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appears  at  the  time  and  place  set  for  the 
hearing  and — 

(1)  Before  the  time  set  for  the  hearing  you 
did  not  give  the  administrative  law  judge  a 
good  reason  why  you  or  your  representative 
could  not  appear;  or 

(2)  Within  10  days  after  the  administrative 
law  judge  mails  you  a  notice  asking  why  you 
did  not  appear,  you  do  not  give  a  good  reason 
for  the  failure  to  appear. 

(c)  The  administrative  law  judge  decides 
that  there  is  cause  to  dismiss  a  hearing 
request  entirely  or  to  refuse  to  consider  any 
one  or  more  of  the  issues  because — 

(1)  The  doctrine  of  res  Judicata  applies  in 
that  we  have  made  a  previous  determination 
or  decision  under  this  subpart  about  your 
rights  on  the  same  facts  and  on  the  same 
issue  or  issues,  and  this  previous 
determination  or  decision  has  become  final 
by  either  administrative  or  judicial  action; 

(2)  The  person  requesting  a  hearing  has  no 
right  to  it  under  §  404.930; 

(3)  You  did  not  request  a  hearing  within  the 
stated  time  period  and  we  have  not  extended 
the  time  for  requesting  a  hearing  under 

§  404.933(c];  or 

(4)  You  die,  there  are  no  other  parties,  and 
we  have  no  information  to  show  that  another 
person  may  be  adversely  affected  by  the 
determination  that  was  to  be  reviewed  at  the 
hearing.  However,  dismissal  of  the  hearing 
request  will  be  vacated  if,  within  60  days 
after  the  date  of  the  dismissal,  another 
person  submits  a  written  request  for  a 
hearing  on  the  claim  and  shows  that  he  or 
she  may  be  adversely  affected  by  the 
determination  that  was  to  be  reviewed  at  the 
hearing. 

§  404.958  Notice  of  dismissal  of  a  hearing 
request. 

We  shall  mail  a  written  notice  of  the 
dismissal  of  the  hearing  request  to  all  parties 
at  their  last  known  address.  The  notice  will 
state  that  there  is  a  right  to  request  that  the 
Appeals  Council  vacate  the  dismissal  action. 

§  404.959  Effect  of  dismissal  of  a  hearing 
request. 

The  dismissal  of  a  request  for  a  hearing  is 
binding,  unless  it  is  vacated  by  an 
administrative  law  judge  or  the  Appeals 
Council. 

§  404.960  Vacating  a  dismissal  of  a 
hearing  request. 

An  administrative  law  judge  or  the 
Appeals  Council  may  vacate  any  dismissal  of 
a  hearing  request  if  within  60  days  after  the 
date  you  receive  the  dismissal  notice,  you 
request  that  the  dismissal  be  vacated  and 
show  good  cause  why  the  hearing  request 
should  not  have  been  dismissed.  The  Appeals 
Council  itself  may  decide  within  60  day^  after 
the  notice  of  dismissal  is  mailed  to  vacate  the 
dismissal.  The  Appeals  Council  shall  advise 
you  in  writing  of  any  action  it  takes. 

§  404.961  Prehearing  and  posthearing 
conferences. 

The  administrative  law  judge  may  decide 
on  his  or  her  own,  or  at  the  request  of  any 
party  to  the  hearing,  to  hold  a  prehearing  or 
posthearing  conference  to  facilitate  the 
hearing  or  the  hearing  decision.  The 
administrative  law  judge  shall  tell  the  parties 


of  the  time,  place  and  purpose  of  the 
conference  at  least  seven  days  before  the 
conference  date,  unless  the  parties  have 
indicated  in  writing  that  they  do  not  wish  to 
receive  a  written  notice  of  the  conference.  At 
the  conference,  the  administrative  law  judge 
may  consider  matters  in  addition  to  those 
stated  in  the  notice,  if  the  parties  consent  in 
writing.  A  record  of  the  conference  will  be 
made.  The  administrative  law  judge  shall 
issue  an  order  stating  all  agreements  and 
actions  resulting  from  the  conference.  If  the 
parties  do  not  object,  the  agreements  and 
actions  become  part  of  the  hearing  record 
and  are  binding  on  all  parties. 

Appeals  Council  Review 

§  404.967  Appeals  Council  review- 
general. 

If  you  or  any  other  party  is  dissatisfied 
with  the  hearing  decision  or  with  the 
dismissal  of  a  hearing  request,  you  may 
request  that  the  Appeals  Council  review  that 
action.  The  Appeals  Council  may  deny  or 
dismiss  the  request  for  review,  or  it  may 
grant  the  request  and  either  issue  a  decision 
or  remand  the  case  to  an  administrative  law 
judge.  The  Appeals  Council  shall  notify  the 
parties  at  their  last  known  address  of  the 
action  it  takes. 

§  404.968  How  to  request  Appeals  Council 
review. 

(a)  Time  and  place  to  request  Appeals 
Council  review.  You  may  request  Appeals 
Council  review  by  filing  a  written  request. 

Any  documents  or  other  evidence  you  wish 
to  have  considered  by  the  Appeals  Council 
should  be  submitted  with  your  request  for 
review.  You  may  file  your  request — 

(1)  Within  60  days  after  the  date  you 
receive  notice  of  the  hearing  decision  or 
dismissal  (or  within  the  extended  time  period 
if  we  extend  the  time  as  provided  in 
paragraph  (b)  of  this  section); 

(2)  At  one  of  our  offices,  the  Veterans 
Administration  Regional  Office  in  the 
Philippines,  or  an  office  of  the  Railroad 
Retirement  Board  if  you  have  10  or  more 
years  of  service  in  the  railroad  industry. 

(b)  Extension  of  time  to  request  review. 

You  or  any  party  to  a  hearing  decision  may 
ask  that  the  time  for  filing  a  request  for  the 
review  be  extended.  The  request  for  an 
extension  of  time  must  be  in  writing.  It  must 
be  filed  with  the  Appeals  Council,  and  it  must 
give  the  reasons  why  the  request  for  review 
was  not  filed  within  the  stated  time  period.  If 
you  show  that  you  had  good  cause  for 
missing  the  deadline,  the  time  period  will  be 
extended.  To  determine  whether  good  cause 
exists,  we  use  the  standards  explained  in 

§  404.911. 

§  404.969  Appeals  Council  initiates  review. 

Anytime  within  50  days  after  the  date  of  a 
hearing  decision  or  dismissal,  the  Appeals 
Council  itself  may  decide  to  review  the  action 
that  was  taken,  if  the  Appeals  Council  does 
review  the  hearing  decision  or  dismissal, 
notice  of  the  action  will  be  mailed  to  all 
parties  at  their  last  known  address. 

§  404.970  Cases  the  Appeals  Council  will 
review. 

(a)  The  Appeals  Council  will  review  a  case 
if— 


(1)  There  appears  to  be  an  abuse  of 
discretion  by  the  administrative  law  judge; 

(2)  There  is  an  error  of  law; 

(3)  The  action,  findings  or  conclusions  of 
the  administrative  law  judge  are  not 
supported  by  substantial  evidence;  or 

(4)  There  is  a  broad  policy  or  procedural 
issue  that  may  affect  the  general  public 
interest. 

(b)  If  new  and  material  evidence  is 
submitted  with  the  request  for  review,  the 
Appeals  Council  shall  evaluate  the  entire 
record.  It  will  then  review  the  case  if  it  finds 
that  the  administrative  law  judge's  action, 
findings,  or  conclusion  is  contrary  to  the 
weight  of  the  evidence  currently  in  the 
record. 

§  404.971  Dismissal  by  Appeals  Council. 

The  Appeals  Council  will  dismiss  your 
request  for  review  if  you  did  not  file  your 
request  within  the  stated  period  of  time  and 
the  time  for  filing  has  not  been  extended.  The 
Appeals  Council  may  also  dismiss  any 
proceedings  before  it  if — 

(a)  You  and  any  other  party  to  the 
proceedings  files  a  written  request  for 
dismissal;  or 

(b)  You  or  any  other  party  to  the 
proceedings  dies  and  the  record  clearly 
shows  that  dismissal  will  not  adversely  affect 
any  other  person  who  wishes  to  continue  the 
action. 

§  404.972  Effect  of  dismissal  of  request 
for  Appeals  Council  review. 

The  dismissal  of  a  request  for  Appeals 
Council  review  is  binding  and  not  subject  to 
further  review. 

§  404.973  Notice  of  Appeals  Council 
review. 

When  the  Appeals  Council  decides  to 
review  a  case,  it  shall  mail  a  notice  to  all 
parties  at  their  last  known  address  stating  the 
reasons  for  the  review  and  the  issues  to  be 
considered. 

§  404.974  Obtaining  evidence  from 
Appeals  Council. 

You  may  request  and  receive  copies  or  a 
statement  of  the  documents  or  other  written 
evidence  upon  which  the  hearing  decision  or 
dismissal  was  based  and  a  copy  or  summary 
of  the  transcript  of  oral  evidence.  However, 
you  will  be  asked  to  pay  the  costs  of 
providing  these  copies  unless  there  is  a  good 
reason  why  you  should  not  pay. 

§  404.975  Filing  briefs  with  the  Appeals 
Council. 

Upon  request,  the  Appeals  Council  shall 
give  you  and  all  other  parties  a  reasonable 
opportunity  to  file  briefs  or  other  written 
statements  about  the  facts  and  law  relevant 
to  the  case.  A  copy  of  each  brief  or  statement 
should  be  filed  for  each  party. 

§  404.976  Procedures  before  Appeals 
Council  on  review. 

(a)  Limitation  of  issues.  The  Appeals 
Council  may  limit  the  issues  it  considers  if  it 
notifies  you  and  the  other  parties  of  the 
issues  it  will  review. 

(b)  Evidence.  The  Appeals  Council  will 
consider  the  evidence  in  the  hearing  record 
and  any  additional  evidence  it  believes  is 
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material  to  an  issue  being  considered.  If  the 
Appeals  Council  decides  that  more  evidence 
is  needed,  it  may  remand  the  case  to  an 
administrative  law  judge  to  receive  evidence 
and  issue  a  new  decision.  However,  if  the 
App''als  Council  decides  that  it  can  obtain 
the  information  more  quickly,  it  may  do  so 
unless  it  will  adversely  affect  your  rights. 

'  1  Ora!  argument.  Vou  may  request  to 
ap,/ear  before  the  Appeals  Council  to  present 
oral  argument.  The  Appeals  Council  will 
grant  your  request  if  it  decides  that  your  case 
raises  an  important  question  of  law  or  policy 
or  that  oral  argument  would  help  to  reach  a  . 
proper  decision.  If  your  request  to  appear  is 
granted,  the  Appeals  Council  will  tell  you  the 
time  and  place  of  the  oral  argument  at  least 
10  days  before  the  scheduled  date. 

§  404.977  Case  remanded  by  Appeals 
Council. 

(a)  When  the  Appeals  Council  may  remand 
a  case.  The  Appeals  Council  may  remand  a 
case  to  an  administrative  law  judge  so  that 
he  or  she  may  hold  a  hearing  and  issue  a 
decision  or  a  recommended  decision.  The 
Appeals  Council  may  also  remand  a  case  in 
which  additional  evidence  is  needed  or 
additional  action  by  the  administrative  law 
judge  is  required. 

(b)  Action  by  administrative  law  judge  on 
remand.  The  administrative  law  judge  shall 
take  any  action  that  is  ordered  by  the 
Appeals  Council  and  may  take  any  additional 
action  that  is  not  inconsistent  with  the 
Appeals  Council's  remand  order. 

(c)  Notice  when  case  is  returned  with  a 
recommended  decision.  When  the 
administrative  law  judge  sends  a  case  to  the 
Appeals  Council  with  a  recommended 
decision,  a  notice  is  mailed  to  the  parties  at 
their  last  known  address.  The  notice  tells 
them  that  the  case  has  been  sent  to  the 
Appeals  Council,  explains  the  rules  for  filing 
briefs  or  other  written  statements  with  the 
Appeals  Council,  and  includes  a  copy  of  the 
recommended  decision. 

(d)  Filing  briefs  with  and  obtaining 
evidence  from  the  .Appeals  Council.  (1)  You 
may  file  briefs  or  other  written  statements 
about  the  facts  and  law  relevant  to  your  case 
with  the  Appeals  Council  within  20  days  of 
the  date  that  the  recommended  decision  is 
mailed  to  you.  Any  party  may  ask  the 
Appeals  Council  for  additional  time  to  file 
briefs  or  statements.  The  Appeals  Council 
will  extend  this  period,  as  appropriate,  if  you 
show  that  you  had  good  cause  for  missing  the 
deadline. 

(2)  All  other  rules  for  filing  briefs  with  and 
obtaining  evidence  from  the  Appeals  Council 
follow  the  procedures  explained  in  this 
subpart. 

(e)  Procedures  before  the  Appeals  Council.' 

(1)  The  Appeals  Council,  after  receiving  a 
recommended  decision,  will  conduct  its 
proceedings  and  issue  its  decision  according 
to  the  procedures  explained  in  this  subpart. 

(2)  If  the  Appeals  Council  believes  that 
more  evidence  is  required,  it  may  again 
remand  the  case  to  an  administrative  law 
judge  for  further  inquiry  into  the  issues, 
rehearing,  receipt  of  evidence,  and  another 
decision  or  recommended  decision.  However, 
if  the  Appeals  Council  decides  that  it  can  get 
the  additional  evidence  more  quickly,  it  will 
take  appropriate  action. 


§  404.979  Decision  of  Appeals  Council. 

After  it  has  reviewed  all  the  evidence  in 
the  hearing  record  and  any  additional 
evidence  received,  the  Appeals  Council  will 
make  a  decision  or  remand  the  case  to  an 
administrative  law  judge.  The  Appeals 
Council  may  affirm,  modify  or  reverse  the 
hearing  decision  or  it  may  adopt,  modify  or 
reject  a  recommended  decision.  A  copy  of  the 
Appeals  Council's  decision  will  be  mailed  to 
the  parties  at  their  last  known  address. 

§  404.981  Effect  of  Appeals  Council’s 
decision  or  denial  or  review. 

The  Appeals  Council  may  deny  a  party's 
request  for  review  or  it  may  decide  to  review 
a  case  and  make  a  decision.  The  Appeals 
Council's  decision,  or  the  decision  of  the 
administrative  law  judge  if  the  request  for 
review  is  denied,  is  binding  unless  you  or 
another  party  file  an  action  in  Federal  district 
court,  or  the  decision  is  revised.  You  may  file 
an  action  in  a  Federal  district  court  within  60 
days  after  the  date  you  receive  notice  of  the 
Appeals  Council's  action. 

§  404.982  Extension  of  time  to  file  action 
in  Federal  district  court. 

Any  party  to  the  Appeals  Council’s 
decision  or  denial  of  review,  or  to  an 
expedited  appeals  process  agreement,  may 
request  that  the  time  for  filing  an  action  in  a 
Federal  district  court  be  extended.  The 
request  must  be  in  writing  and  it  must  give 
the  reasons  why  the  action  was  not  filed 
within  the  stated  time  period.  The  request 
must  be  filed  with  the  Appeals  Council,  or  if 
it  concerns  an  expedited  appeals  process 
agreement,  with  one  of  our  offices.  If  you 
show  that  you  had  good  cause  for  missing  the 
deadline,  the  time  period  will  be  extended. 

To  determine  whether  good  cause  exists,  we 
use  the  standards  explained  in  §  404.911. 

§  404.983  Case  remanded  by  Federal 
court. 

When  a  Federal  court  remands  a  case  to 
the  Appeals  Council  for  further 
consideration,  the  Appeals  Council  may 
make  a  decision,  or  it  may  remand  the  case  to 
an  administrative  law  judge  with  instructions 
to  take  action  and  return  the  case  to  the 
Appeals  Council  with  a  recommended 
decision.  If  the  case  is  remanded  by  the 
Appeals  Council,  the  procedures  explained  in 
§  404.977  will  be  followed. 

Reopening  and  Revising  Determinations  and 
Decisions 

§  404.987  Reopening  and  revising 
determinations  and  decisions. 

(a)  General.  Generally,  if  you  are 
dissatisfied  with  a  determination  or  decision 
made  in  the  administrative  review  process, 
but  do  not  request  further  review  within  the 
stated  time  period,  you  lose  your  right  to 
further  review.  However,  a  determination  or 
a  decision  made  in  your  case  may  be 
reopened  and  revised.  After  we  reopen  your 
case,  we  may  revise  the  earlier  determination 
or  decision. 

(b)  Procedure  for  reopening  and  revision. 
You  may  ask  that  a  determination  or  a 
decision  to  which  you  were  a  party  be 
revised.  The  conditions  under  which  we  will 


reopen  a  previous  determination  or  decision 
are  explained  in  §  404.988. 

§  404.988  Conditions  for  reopening. 

A  determination,  revised  determination, 
decision,  or  revised  decision  may  be 
reopened — 

(a)  Within  12  months  of  the  date  of  the 
notice  of  the  initial  determination,  for  any 
reason: 

(b)  Within  four  years  of  the  date  of  the 
notice  of  the  initial  determination  if  we  find 
good  cause,  as  defined  in  §  404.989.  to  reopen 
the  case:  or 

(c)  At  any  time  if — 

(1)  It  was  obtained  by  fraud  or  similar 
fault: 

(2)  Another  person  files  a  claim  on  the 
same  earnings  record  and  allowance  of  the 
claim  adversely  affects  your  claim: 

(3)  A  person  previously  determined  to  be 
dead,  and  on  whose  earnings  record  your 
entitlement  is  based,  is  later  found  to  be 
alive: 

(4)  Your  claim  was  denied  because  you  did 
not  prove  that  the  insured  person  died,  and 
the  death  is  later  established  by  reason  of  an 
unexplained  absence  from  his  or  her 
residence  for  a  period  of  7  years: 

(5)  The  Railroad  Retirement  Board  has 
awarded  duplicate  benefits  on  the  same 
earnings  record: 

(6)  It  either — 

(i)  Denies  the  person  on  whose  earnings 
record  your  claim  is  based  gratuitous  wage 
credits  for  military  or  naval  service  because  ' 
another  Federal  agency  (other  than  the 
Veterans  Administration)  has  erroneously 
certified  that  it  has  awarded  benefits  based 
on  the  service:  or 

(ii)  Credits  the  earnings  record  of  the 
person  on  which  your  claim  is  based  with 
gratuitous  wage  credits  and  another  Federal 
agency  (other  than  the  Veterans 
Administration]  certifies  that  it  has  awarded 
a  benefit  based  on  the  period  of  service  for 
which  the  wage  credits  were  granted: 

(7)  It  finds  that  the  claimant  did  not  have 
insured  status,  but  earnings  for  the 
appropriate  period  of  time  were  later  credited 
to  his  or  her  earnings  record: 

(8)  It  is  wholly  or  partially  unfavorable  to  a 
party,  but  only  to  correct  clerical  error  or  an 
error  that  appears  on  the  face  of  the  evidence 
that  was  considered  when  the  determination 
or  decision  was  made:  or 

(9)  It  finds  that  you  are  entitled  to  monthly 
benefits  or  to  a  lump  sum  death  payment 
based  on  the  earnings  of  a  deceased  person, 
and  it  is  later  established  that  you  were 
finally  convicted  by  a  court  of  competent 
jurisdiction  of  the  felonious  and  intentional 
homicide  of  the  deceased  person. 

§  404.989  Good  cause  for  reopening. 

(a)  We  will  find  that  there  is  good  cause  to 
reopen  a  determination  or  decision  if — 

(1)  New  and  material  evidence  is  furnished: 

(2)  A  clerical  error  in  the  computation  or 
recomputation  of  benefits  was  made:  or 

(3)  The  evidence  that  was  considered  in 
making  the  determination  or  decision  clearly 
shows  on  its  face  that  an  error  was  made. 

(b)  We  will  not  find  good  cause  to  reopen 
your  case  if  the  only  reason  for  reopening  is  a 
change  of  legal  interpretation  or 
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administrative  ruling  upon  which  the 
determination  or  decision  was  made. 

§  404.990  Finality  of  determinations  and 
decisions  on  revision  of  an  earnings 
record. 

A  determination  or  a  decision  on  a  revision 
of  an  earnings  record  may  be  reopened  only 
within  the  time  period  and  under  the 
conditions  provided  in  section  205(c)(4)  or  (5) 
of  the  Act,  or  within  60  days  after  the  date 
you  receive  notice  of  the  determination  or 
decision,  whichever  is  later. 

§  404.991  Finality  of  determinations  and 
decisions  to  suspend  benefit  payments  for 
entire  taxable  year  because  of  earnings. 

A  determination  or  decision  to  suspend 
benefit  payments  for  an  entire  taxable  year 
because  of  earnings  may  be  reopened  only 
within  the  time  period  and  under  the 
conditions  provided  in  section  203(h)(1)(B)  of 
the  Act. 

§  404.992  Notice  of  revised  determination 
or  decision. 

(a)  When  a  determination  or  decision  is 
revised,  notice  of  the  revision  will  be  mailed 
to  the  parties  at  their  last  known  address. 

The  notice  will  state  the  basis  for  the  revised 
determination  or  decision  and  the  effect  of 
the  revision.  The  notice  will  also  inform  the 
parties  of  the  right  to  further  review. 

(b)  If  an  administrative  law  judge  or  the 
Appeals  Council  proposes  to  revise  a 
decision,  and  the  revision  would  be  based  on 
evidence  not  included  in  the  record  on  which 
the  prior  decision  was  based,  you  and  any 
other  parties  to  the  decision  will  be  notified 
of  the  proposed  action  and  of  your  right  to 
request  that  a  hearing  be  held  before  any 
further  action  is  taken.  If  a  revised  decision  is 
issued  by  an  administrative  law  judge,  you 
and  any  other  party  may  request  that  it  be 
reviewed  by  the  Appeals  Council,  or  the 
Appeals  Council  may  review  the  decision  on 
its  own  initiative. 

(c)  If  an  administrative  law  judge  or  the 
Appeals  Council  proposes  to  revise  a 
decision,  and  the  revision  would  be  based 
only  on  evidence  included  in  the  record 
which  the  prior  decision  was  based,  you  and 
any  other  parties  to  the  decision  will  be 
notified  of  the  proposed  action.  If  a  revised 
decision  is  issued  by  an  administrative  law 
judge  you  and  any  other  party  may  request 
that  it  be  reviewed  by  the  Appeals  Council, 
or  the  Appeals  Council  may  review  the 
decision  on  its  own  initiative. 

§  404.993  Effect  of  revised  determination 
or  decision. 

A  revised  determination  or  decision  is 
binding  unless — 

(a)  You  or  another  party  to  the  revised 
determination  file  a  written  request  for  a 
hearing; 

(b)  You  or  another  party  to  the  revised 
decision  file,  as  appropriate,  a  request  for 
review  by  the  Appeals  Council  or  a  hearing; 

(c)  The  Appeals  Council  reviews  the 
revised  decision;  or 

(d)  The  revised  determination  or  decision  is 
further  revised. 


§  404.994  Time  and  place  to  request  a 
hearing  on  revised  determination  or 
decision. 

You  or  another  party  to  a  revised 
determination  or  decision  may  request,  as 
appropriate,  further  review  or  a  hearing  on 
the  revision  by  Tiling  a  request  in  writing  at 
one  of  our  offices  within  60  days  after  the 
date  you  receive  notice  of  the  revision. 

Further  review  or  a  hearing  will  be  held  on 
the  revision  according  to  the  rules  of  this 
subpart. 

§  404.995  Finality  of  findings  when  later 
claim  is  filed  on  same  earnings  record. 

If  two  claims  for  benefits  are  Tiled  on  the 
same  earnings  records,  findings  of  fact  made 
in  a  determination  on  the  first  claim  may  be 
revised  in  determining  or  deciding  the  second 
claim,  even  though  the  time  limit  for  revising 
the  findings  made  in  the  first  claim  has 
passed.  However,  a  finding  in  connection 
with  a  claim  that  a  person  was  fully  or 
currently  insured  at  the  time  of  Tiling  an 
application,  at  the  time  of  death,  or  any  other 
pertinent  time,  may  be  revised  only  under  the 
conditions  stated  in  §  404.988. 

Subpart  R— Representation  of  Parties 

Sec. 

404.1700  Introduction. 

404.1703  Definitions. 

404.1705  Who  may  be  your  representative. 
404.1707  Appointing  a  representative. 
404.1710  Authority  of  a  representative. 
404.1715  Notice  or  request  to  a 
representative. 

404.1720  Fee  for  a  representative's  services. 
404.1725  Request  for  approval  of  a  fee. 
404.1728  Proceedings  before  a  State  or 
Federal  court. 

404.1730  Payment  of  fees. 

404.1735  Services  in  a  proceeding  under  title 
II  of  the  Act. 

404.1740  Rules  governing  representatives. 
404.1745  What  happens  to  a  representative 
who  breaks  the  rules. 

404.1750  Notice  of  charges  against  a 
representative. 

404.1755  Withdrawing  charges  against  a 
representative. 

404.1760  Referring  charges  to  the  Office  of 
Hearings  and  Appeals. 

404.1765  Hearing  on  charges. 

404.1770  Decision  by  hearing  officer. 
404.1775  Requesting  review  of  the  hearing 
officer’s  decision. 

404.1780  Appeals  Council's  review  of 
hearing  officer's  decision. 

404.1785  Evidence  permitted  on  review. 
404.1790  Appeals  Council's  decision. 
404.1795  When  the  Appeals  Council  will 
dismiss  a  request  for  review. 

404.1797  Reinstatement  after  suspension — 
period  of  suspension  expired. 

404.1799  Reinstatement  after  suspension  or 
disqualification — period  of  suspension 
not  expired. 

Authority:  Secs.  205,  206,  and  1102  of  the 
Social  Security  Act,  53  Stat.  1368.53  Stat. 
1372,  49  Stat.  647;  (42  U.S.C.  405,  406,  and 
1302). 


Subpart  R — Representation  of  Parties 
§  404.1700  Introduction. 

You  may  appoint  someone  to  represent  you 
in  any  of  your  dealings  with  us.  This  subpart 
explains,  among  other  things — 

(a)  Who  may  be  your  representative  and 
what  his  or  her  qualifications  must  be; 

(b)  How  you  appoint  a  representative; 

(c)  The  payment  of  fees  to  a  representative; 

(d)  Our  rules  that  representatives  must 
follow;  and 

(e)  What  happens  to  a  representative  who 
breaks  the  rules. 

§404.1703  Definitions. 

As  used  in  this  subpart — 

"Past-due  benefits”  means  the  total  amount 
of  benefits  payable  under  title  II  of  the  Act  to 
all  beneficiaries  that  has  accumulated 
because  of  a  favorable  administrative  or 
judicial  determination  or  decision,  up  to  but 
not  including  the  month  the  determination  or 
decision  is  made. 

"Representative”  means  an  attorney  who 
meets  all  of  the  requirements  of  §  404.1705(a), 
or  a  person  other  than  an  attorney  who  meets 
all  of  the  requirements  of  §  404.1705(b),  and 
whom  you  appoint  to  represent  you  in 
dealings  with  us. 

"We,”  "our,”  or  "us”  refers  to  the  Social 
Security  Administration. 

"You”  or  “your”  refers  to  any  person 
claiming  a  right  under  the  old-age,  disability, 
dependents’,  or  survivors’  benefits  program. 

§404.1705  Who  may  be  your 
representative. 

(a)  Attorney.  You  may  appoint  as  your 
representative  in  dealings  with  us,  any 
attorney  in  good  standing  who — 

(1)  Has  the  right  to  practice  law  before  a 
court  of  a  State,  Territory,  District,  or  island 
possession  of  the  United  States,  or  before  the 
Supreme  Court  or  a  lower  Federal  court  of 
the  United  States; 

(2)  Is  not  disqualified  or  suspended  from 
acting  as  a  representative  in  dealings  with  us; 
and 

(3)  Is  not  prohibited  by  any  law  from  acting 
as  a  representative. 

(b)  Person  other  than  attorney.  You  may 
appoint  any  person  who  is  not  an  attorney  to 
be  your  representative  in  dealings  with  us  if 
he  or  she — 

(1)  Is  generally  known  to  have  a  good 
character  and  reputation; 

(2)  Is  capable  of  giving  valuable  help  to  you 
in  connection  with  your  claim; 

(3)  Is  not  disqualified  or  suspended  from 
acting  as  a  representative  in  dealings  with  us; 
and 

(4)  Is  not  prohibited  by  any  law  from  acting 
as  a  representative. 

§  404.1707  Appointing  a  representative. 

We  will  recognize  a  person  as  your 
representative  if  the  following  things  are 
done; 

(a)  You  sign  a  written  notice  stating  that 
you  want  the  person  to  be  your 
representative  in  dealings  with  us. 

(b)  That  person  signs  the  notice,  agreeing  to 
be  your  representative,  if  the  person  is  not  an 
attorney.  An  attorney  does  not  have  to  sign  a 
notice  of  appointment. 
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(c)  The  notice  is  filed  at  one  of  our  offices  if 
you  have  initially  filed  a  claim  or  have 
requested  reconsideration;  with  an 
administrative  law  judge  if  you  requested  a 
hearing:  or  with  the  Appeals  Council  if  you 
have  requested  a  review  of  the 
administrative  law  judge's  decision. 

§  404. 1710  Authority  of  a  representative. 

(a)  What  a  representative  may  do.  Your 
representative  may,  on  your  behalf — 

(1)  Obtain  information  about  your  claim  to 
the  same  extent  that  you  are  able  to  do; 

(2)  Submit  evidence: 

(3)  Make  statements  about  facts  and  law; 
and 

(4)  Make  any  request  or  give  any  notice 
about  the  proceedings  before  us. 

(b)  What  a  representative  may  not  do.  A 
representative  may  not  sign  an  application  on 
behalf  of  a  claimant  for  rights  or  benefits 
under  title  II  of  the  Act  unless  authorized  to 
do  so  under  §  404.612. 

§404.1715  Notice  or  request  to  a 
representative. 

(a)  We  shall  send  your  representative — 

(1)  Notice  and  a  copy  of  any  administrative 
action,  determination,  or  decision;  and 

(2)  Requests  for  information  or  evidence. 

(b)  A  notice  or  request  sent  to  your 
representative,  will  have  the  same  force  and 
effect  as  if  it  had  been  sent  to  you. 

§  404.1720  Fee  for  a  representative’s 
services. 

(a)  General.  A  representative  may  charge 
and  receive  a  fee  for  his  or  her  services  as  a 
representative  only  as  provided  in  paragraph 
(b)  of  this  section. 

(b)  Charging  and  receiving  a  fee.  (1)  The 
representative  must  file  a  written  request 
with  us  before  he  or  she  may  charge  or 
receive  a  fee  for  his  or  her  services. 

(2)  We  decide  the  amount  of  the  fee,  if  any, 
a  representative  may  charge  or  receive. 

(3)  A  representative  shall  not  charge  or 
receive  any  fee  unless  we  have  approved  it, 
and  he  or  she  shall  not  charge  or  receive  any 
fee  that  is  more  than  the  amount  we  approve. 
This  rule  applies  whether  the  fee  is  charged 
to  or  received  from  you  or  from  someone  else. 

(4)  If  the  representative  is  an  attorney  and 
the  claimant  is  entitled  to  past-due  benefits, 
we  will  pay  the  authorized  fee,  or  a  part  of 
the  authorized  fee,  directly  to  the  attorney 
out  of  the  past-due  benefits,  subject  to  the 
limitations  described  in  §  404.1730(b)(1).  If 
the  representative  is  not  an  attorney,  we 
assume  no  responsibility  for  the  repayment  of 
any  fee  that  we  have  authorized. 

(c)  Notice  of  fee  determination.  We  shall 
mail  to  both  you  and  your  representative  at 
your  last  known  address  a  written  notice  of 
what  we  decide  about  the  fee.  We  shall  state 
in  the  notice — 

(1)  The  amount  of  the  fee  that  is  authorized: 

(2)  How  we  made  that  decision; 

(3)  That  we  are  not  responsible  for  paying 
the  fee,  except  when  we  may  pay  an  attorney 
from  past-due  benefits:  and 

(4)  That  within  30  days  of  the  date  of  the 
notice,  either  you  or  your  representative  may 
request  us  to  review  the  fee  determination. 

(d)  Review  of  fee  determination. — (1) 
Request  filed  on  time.  We  will  review  the 
decision  we  made  about  a  fee  if  either  you  or 


your  representative  files  a  written  request  for 
the  review  at  one  of  our  offices  within  30 
days  after  the  date  of  the  notice  of  the  fee 
determination.  Either  you  or  your 
representative,  whoever  requests  the  review, 
shall  mail  a  copy  of  the  request  to  the  other 
person.  An  authorized  official  of  the  Social 
Security  Administration  who  did  not  take 
part  in  the  fee  determination  being 
questioned  will  review  the  determination. 

This  determination  is  not  subject  to  further 
review.  The  official  shall  mail  a  written 
notice  of  the  decision  made  on  review  both  to 
you  and  to  your  representative  at  your  last 
known  address. 

(2)  Request  not  filed  on  time,  (i)  If  you  or 
your  representative  requests  a  review  of  the 
decision  we  made  about  a  fee,  but  does  so 
more  than  30  days  after  the  date  of  the  notice 
of  the  fee  determination,  whoever  makes  the 
request  shall  state  in  writing  why  it  was  not 
filed  within  the  30-day  period.  We  will 
review  the  determination  if  we  decide  that 
there  was  good  cause  for  not  filing  the 
request  on  time. 

(ii)  Some  examples  of  good  cause  follow; 

(A)  Either  you  or  your  representative  was 
seriously  ill  and  the  illness  prevented  you  or 
your  representative  from  contacting  us  in 
person  or  in  writing. 

(B)  There  was  a  death  or  serious  illness  in 
your  family  or  in  the  family  of  your 
representative. 

(C)  Material  records  were  destroyed  by  fire 
or  other  accidental  cause. 

(D)  We  gave  you  or  your  representative 
incorrect  or  incomplete  information  about  the 
right  to  request  review. 

(E)  You  or  your  representative  did  not 
timely  receive  notice  of  the  fee  determination. 

(F)  You  or  your  representative  sent  the 
request  to  another  government  agency  in 
good  faith  within  the  30-day  period,  and  the 
request  did  not  reach  us  until  after  the  period 
had  ended. 

(3)  Payment  of  fees.  We  assume  no 
responsibility  for  the  payment  of  a  fee  based 
on  a  revised  determination  if  the  request  for 
administrative  review  was  not  filed  on  time. 

§  404.1725  Request  for  approval  of  a  fee. 

(а)  Filing  a  request.  In  order  for  your 
representative  to  obtain  approval  of  a  fee  for 
services  he  or  she  performed  in  dealings  with 
us,  he  or  she  shall  file  a  written  request  with 
one  of  our  offices.  This  should  be  done  after 
the  proceedings  in  which  he  or  she  was  a 
representative  are  completed.  The  request 
must  contain — 

(1)  The  dates  the  representative’s  services 
began  and  ended: 

(2)  A  list  of  the  services  he  or  she  gave  and 
the  amount  of  time  he  or  she  spent  on  each 
type  of  service: 

(3)  The  amount  of  the  fee  he  or  she  wants 
to  charge  for  the  services; 

(4)  The  amount  of  fee  the  representative 
wants  to  request  or  charge  for  his  or  her 
services  in  the  same  matter  before  any  State 
or  Federal  court: 

(5)  The  amount  of  and  a  list  of  any 
expenses  the  representative  incurred  for 
which  he  or  she  has  been  paid  or  expects  to 
be  paid; 

(б)  A  description  of  the  special 
qualifications  which  enabled  the 


representative,  if  he  or  she  is  not  an  attorney, 
to  give  valuable  help  in  connection  with  your 
claim;  and 

(7)  A  statement  showing  that  the 
representative  sent  a  copy  of  the  request  for 
approval  of  a  fee  to  you. 

(b)  Evaluating  a  request  for  approval  of  a 
/ee.(l)  When  we  evaluate  a  representative’s 
request  for  approval  of  a  fee,  we  consider  the 
purpose  of  the  social  security  proram,  which 
is  to  provide  a  measure  of  economic  security 
for  the  beneficiaries  of  the  program,  together 
with — 

(1)  The  extent  and  type  of  services  the 
representative  performed: 

(ii)  The  complexity  of  the  case; 

(iii)  The  level  of  skill  and  competence 
required  of  the  representative  in  giving  the 
services: 

(iv)  The  amount  of  time  the  representative 
spent  on  the  case; 

(v)  The  results  the  representative  achieved: 

(vi)  The  level  of  review  to  which  the  claim 
was  taken  and  the  level  of  the  review  at 
which  the  representative  became  your 
representative;  and 

(vii)  The  amount  of  fee  the  representative 
requests  for  his  or  her  services,  including  any 
amount  authorized  or  requested  before,  but 
not  including  the  amount  of  any  expenses  he 
or  she  incurred. 

(2)  Although  we  consider  the  amount  of 
benefits,  if  any,  that  are  payable,  we  do  not 
base  the  amount  of  fee  we  authorize  on  the 
amount  of  the  benefit  alone,  but  on  a 
consideration  of  all  the  factors  listed  in  thic 
section.  The  benefits  payable  in  any  claim 
are  determined  by  specific  provisions  of  law 
and  are  unrelated  to  the  efforts  of  the 
representative.  We  may  authorize  a  fee  even 
if  no  benefits  are  payable. 

§  404.1728  Proceedings  before  a  State  or 
Federal  Court 

(a)  Representation  of  a  party  in  court 
proceedings.  We  shall  not  consider  any 
service  the  representative  gave  you  in  any 
proceeding  before  a  State  or  Federal  court  to 
be  services  as  a  representative  in  dealings 
with  us.  However,  if  the  representative  also 
has  given  service  to  you  in  the  same 
connection  in  any  dealings  with  us,  he  or  she 
must  specify  what,  if  any,  portion  of  the  fee 
he  or  she  wants  to  charge  is  for  services 
performed  in  dealings  with  us.  If  the 
representative  charges  any  fee  for  those 
services,  he  or  she  must  file  the  request  and 
furnish  all  of  the  information  required  by 

§  404.1725. 

(b)  Attorney  fee  allowed  by  a  Federal 
court.  If  a  Federal  court  in  any  proceeding 
under  title  II  of  the  Act  makes  a  judgment  in 
favor  of  a  claimant  who  was  represented 
before  the  court  by  an  attorney,  and  the 
court,  under  Section  206(b)  of  the  Act,  allows 
to  the  attorney  as  part  of  its  judgment  a  fee 
not  in  excess  of  25  percent  of  the  total  of 
past-due  benefits  to  which  the  claimant  is 
entitled  by  reason  of  the  judgment,  we  may 
pay  the  attorney  the  amount  of  the  fee  out  of, 
but  not  in  addition  to,  the  amount  of  the  past- 
due  benefits  payable.  We  will  not  certify  for 
direct  payment  any  other  fee  your 
representative  may  request. 
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§  404.1730  Payment  of  fees. 

(a)  Fees  allowed  by  a  Federal  court.  We 
will  pay  a  representative  who  is  an  attorney, 
out  of  the  claimant's  past-due  benefits,  the 
amount  of  fee  allowed  by  a  Federal  court  in  a 
proceeding  under  title  II  of  the  Act.  The 
payment  we  make  to  the  attorney  is  subject 
to  the  limitations  described  in  paragraph 

(b](l]  of  this  section. 

(b)  Fees  we  may  authorize. — (1)  Attorneys. 
Except  as  provided  in  paragraph  (c)  of  this 
section,  if  we  make  a  determination  or 
decision  in  favor  of  a  claimant  who  was 
represented  by  an  attorney,  and  as  a  result  of 
the  determination  or  decision  past-due 
benefits  are  payable,  we  will  pay  the 
attorney  out  of  the  past-due  benefits  the 
smallest  of — 

(1)  Twenty-five  percent  of  the  total  of  the 
past-due  benefits; 

(ii)  The  amount  of  the  fee  that  we  set;  or 

(iii)  The  amount  agreed  upon  between  the 
attorney  and  the  claimant  represented. 

(2)  Persons  other  than  attorneys.  If  the 
representative  is  not  an  attorney,  we  assume 
no  responsibility  for  the  payment  of  any  fee 
that  we  have  authorized.  We  will  not  deduct 
the  fee  from  any  benefits  payable  to  the 
claimant  represented. 

(c)  Time  limit  for  filing  request  for 
approval  of  attorney  fee.  (1)  In  order  to 
receive  direct  payment  of  a  fee  from  a 
claimant's  past-due  benefits,  an  attorney 
should  file  a  request  for  approval  of  a  fee,  or 
written  notice  of  the  intent  to  file  a  request, 
at  one  of  our  offices  within  60  days  of  the 
date  the  notice  of  the  favorable 
determination  is  mailed. 

(2](i)  If  no  request  is  filed  within  60  days  of 
the  date  the  notice  of  the  favorable 
determination  is  mailed,  we  will  mail  a 
written  notice  to  the  attorney  and  to  the 
claimant,  at  their  last  known  addresses.  The 
notice  will  inform  the  attorney  and  the 
claimant  that  unless  the  attorney  files,  within 
20  days  from  the  date  of  the  notice,  a  written 
request  for  approval  of  a  fee  under  §  404.1725, 
or  a  written  request  for  an  extension  of  time, 
we  will  pay  all  the  past-due  benefits  to  the 
claimant. 

(ii)  The  attorney  must  send  the  claimant  a 
copy  of  any  request  made  to  us  for  an 
extension  of  time.  If  the  request  is  not  filed 
within  20  days  of  the  date  of  the  notice,  or  by 
the  last  day  of  any  extension  we  approved, 
we  will  pay  all  past-due  benefits  to  the 
claimant.  Any  fee  the  attorney  charges  after 
that  time  must  be  approved  by  us,  but  the 
collection  of  any  approved  fee  is  a  matter 
between  the  attorney  and  the  claimant 
represented. 

§  404.1735  Services  in  a  proceeding  under 
titie  II  of  the  Act. 

Services  provided  a  claimant  in  any 
dealing  with  us  under  title  II  of  the  Act 
consist  of  services  performed  for  that 
claimant  in  connection  with  any  claim  he  or 
she  may  have  before  the  Secretary  of  Health 
and  Human  Services  under  title  II  of  the  Act. 
These  services  include  any  in  connection 
with  any  asserted  right  a  claimant  may  have 
calling  for  an  initial  or  reconsidered 
determination  by  us,  and  a  decision  or  action 
by  an  administrative  lav  judge  or  by  the 
Appeals  Council. 


§  404.1740  Rules  governing 
representatives. 

No  attorney  or  other  person  representing  a 
claimant  shall — 

(a)  With  intent  to  defraud,  in  any  manner 
willfully  and  knowingly  deceive,  mislead,  or 
threaten  by  word,  circular,  letter,  or 
advertisement,  either  oral  or  written,  any 
claimant  or  prospective  claimant  or 
beneficiary  regarding  benefits,  or  other  initial 
or  continued  right  under  the  Act; 

(b)  Knowingly  charge  or  collect  or  make 
any  agreement  to  charge  or  collect  directly  or 
indirectly,  any  fee  in  any  amount  in  excess  of 
that  allowed  by  us  or  by  the  court. 

(c)  Knowlingly  make  or  participate  in  the 
making  or  presentation  of  any  false 
statement,  representation,  or  claim  about  any 
material  fact  affecting  the  rights  of  any 
person  under  title  II  of  the  Act;  or 

(d)  Divulge,  except  as  may  be  authorized 
by  regulations  prescribed  by  us,  any 
information  we  furnish  or  disclose  about  the 
claim  or  prospective  claim  of  another  person. 

§  404.1745  What  happens  to  a 
representative  who  breaks  the  rules. 

Our  Deputy  Commissioner  (Operations]  or 
the  Director  (or  Deputy  Director)  of  our  Office 
of  Insurance  Programs  may  begin 
proceedings  to  suspend  or  disqualify  a  person 
from  acting  as  a  representative  in  dealings 
with  us  if  it  appears  that  he  or  she — 

(a)  Has  violated  any  of  the  rules  in 
§  404.1740; 

(b)  Has  been  convicted  of  a  violation  under 
section  206  of  the  Act;  or 

(c)  Has  otherwise  refused  to  comply  with 
our  rules  and  regulations  on  representing 
claimants  in  dealings  with  us. 

§  404.1750  Notice  of  charges  against  a 
representative. 

(a)  The  Deputy  Commissioner  (Operations] 
or  the  Director  (or  Deputy  Director)  of  the 
Office  of  Insurance  Programs  will  prepare  a 
notice  containing  a  statement  of  charges  that 
constitutes  the  basis  for  the  proceeding 
against  the  representative. 

(b)  We  will  send  this  notice  to  the 
representative  either  by  certified  or 
registered  mail,  to  his  or  her  last  known 
address,  or  by  personal  delivery. 

(c)  We  will  advise  the  representative  to  file 
an  answer,  within  30  days  from  the  date  of 
the  notice,  or  from  the  date  the  notice  was 
delivered  personally,  stating  why  he  or  she 
should  not  be  suspended  or  disqualified  from 
acting  as  a  representative  in  dealings  with  us. 

(d)  The  Deputy  Commissioner  (Operations] 
or  the  Director  (or  Deputy  Director)  of  the 
Office  of  Insurance  Programs  may  extend  the 
30-day  period  for  good  cause. 

(e)  The  representative  must — 

(1)  Answer  the  notice  in  writing  under  oath 
(or  affirmation);  and 

(2)  File  the  answer  with  the  Social  Security 
Administration,  Office  of  Insurance 
Programs,  6401  Security  Boulevard, 

Baltimore.  Maryland  21235,  within  the  30.day 
time  period. 

(f)  If  the  representative  does  not  file  an 
answer  within  the  30-day  time  period,  he  or 
she  does  not  have  the  right  to  present 
evidence,  except  as  may  be  provided  in 

§  404.1765(f). 


§  404.1755  Withdrawing  charges  against  a 
representative. 

We  may  withdraw  charges  against  a 
representative.  We  will  do  this  if  the 
representative  files  an  answer,  or  we  obtain 
evidence,  that  satisfies  us  that  there  is 
reasonable  doubt  about  whether  he  or  she 
should  be  suspended  or  disqualified  from 
acting  as  a  representative  in  dealings  with  us. 
If  we  withdraw  the  charges,  we  shall  notify 
the  representative  by  mail  at  his  or  her  last 
known  address. 

§  404.1760  Referring  charges  to  the  Office 
of  Hearings  and  Appeais. 

If  we  do  not  take  action  to  withdraw  the 
charges  against  the  representative  before  15 
days  have  passed  after  the  time  within  which 
he  or  she  has  filed  an  answer,  we  shall  send 
the  record  of  the  evidence  in  support  of  the 
charges  to  the  Office  of  Hearings  and 
Appeals.  We  will  ask  that  they  hold  a  hearing 
and  make  a  decision  on  the  charges. 

§  404.1765  Hearing  on  charges. 

(a)  Hearing  officer.  (1)  When  the  Office  of 
Hearings  and  Appeals  receives  the  notice  of 
charges  against  the  representative,  the  record 
of  evidence,  and  the  request  for  a  hearing,  the 
Associate  Commissioner  for  Hearings  and 
Appeals  or  his  or  her  delegate  shall  name  an 
administrative  law  judge,  designated  to  act 
as  a  hearing  officer,  to  hold  a  hearing  on  the 
charges. 

(2)  No  hearing  officer  shall  hold  a  hearing 
in  a  case  in  which  he  or  she  is  prejudiced  or 
partial  about  any  party,  or  has  any  interest  in 
the  matter. 

(3)  If  the  representative  or  any  party  to  the 
hearing  objects  to  the  hearing  officer  who  has 
been  named  to  hold  the  hearing,  we  must  be 
notified  at  the  earliest  opportunity.  The 
hearing  officer  shall  consider  the  objection(s) 
and  either  proceed  with  the  hearing  or 
withdraw  from  it. 

(4)  If  the  hearing  officer  withdraws  from 
the  hearing,  another  one  will  be  named. 

(5)  If  the  hearing  officer  does  not  withdraw, 
the  representative  or  any  other  person 
objecting  may,  after  the  hearing,  present  his 
or  her  objections  to  the  Appeals  Council 
explaining  why  he  or  she  believes  the  hearing 
officer's  decision  should  be  revised  or  a  new 
hearing  held  by  another  administrative  law 
judge  designated  to  act  as  a  hearing  officer. 

(b)  Time  and  place  of  hearing.  The  hearing 
officer  shall  mail  the  representative  a  written 
notice  of  the  hearing,  at  his  or  her  last  known 
address,  at  least  20  days  before  the  date  set 
for  the  hearing.  The  hearing  officer  shall  send 
a  copy  of  the  notice  to  the  Deputy 
Commissioner  (Operations)  or  to  the  Director 
(or  Deputy  Director)  of  the  Office  of 
Insurance  Programs. 

(c)  Change  of  time  and  place  for  hearing. 

(1)  The  hearing  officer  may  change  the  time 
and  place  for  the  hearing.  This  may  be  done 
either  on  his  or  her  own  initiative,  or  at  the 
request  of  the  representative  or  the  other 
party  to  the  hearing. 

(2)  The  hearing  officer  may  adjourn  or 
postpone  the  hearing. 

(3)  The  hearing  officer  may  reopen  the 
hearing  for  the  receipt  of  additional  evidence 
at  any  time  before  mailing  notice  of  the 
decision. 
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(4)  The  hearing  officer  shall  give  the 
representative  and  the  other  parly  to  the 
hearing  reasonable  notice  of  any  change  in 
the  time  or  place  for  the  hearing,  or  of  an 
adjournment  or  reopening  of  the  hearing. 

(d)  Parties.  The  representative  against 
whom  charges  have  been  made  is  a  party  to 
the  hearing.  The  Deputy  Commissioner 
(Operations)  or  the  Director  (or  Deputy 
Director)  of  the  Office  of  Insurance  Programs 
also  is  a  party  to  the  hearing. 

(e)  Subpoenas.  (1)  The  representative  or  the 
other  party  to  the  hearing  may  request  the 
hearing  officer  to  issue  a  subpoena  for  the 
attendance  and  testimony  of  witnesses  and 
for  the  production  of  books,  records, 
correspondence,  papers,  or  other  documents 
that  are  material  to  any  matter  being 
considered  at  the  hearing.  The  hearing  officer 
may.  on  his  or  her  own  initiative,  issue 
subpoenas  for  the  same  purposes  when  the 
action  is  reasonably  necessary  for  the  full 
presentation  of  the  facts. 

(2)  The  representative  or  the  other  party 
who  wants  a  subpoena  issued  shall  file  a 
written  request  with  the  hearing  officer.  This 
must  be  done  at  least  5  days  before  the  date 
set  for  the  hearing.  The  request  must  name 
the  documents  to  be  produced,  and  describe 
the  address  or  location  in  enough  detail  to 
permit  the  witnesses  or  documents  to  be 
found. 

(3)  The  representative  or  the  other  party 
who  wants  a  subpoena  issued  shall  state  in 
the  request  for  a  subpoena  the  material  facts 
that  he  or  she  expects  to  establish  by  the 
witness  or  document,  and  why  the  facts  could 
not  be  established  by  the  use  of  other 
evidence  which  could  be  obtained  without 
use  of  a  subpoena. 

(4)  We  will  pay  the  cost  of  the  issuance 
and  the  fees  and  mileage  of  any  witness 
subpoenaed,  as  provided  in  section  205(d)  of, 
the  Act. 

(f)  Conduct  of  the  hearing.  (1)  The  hearing 
officer  shall  make  the  hearing  open  to  the 
representative,  to  the  other  party,  and  to  any 
persons  the  hearing  officer  or  the  parties 
consider  necessary  or  proper.  The  hearing 
officer  shall  inquire  fully  into  the  matters 
being  consider^,  hear  the  testimony  of 
witnesses,  and  accept  any  documents  that 
are  material. 

(2)  If  the  representative  did  not  file  an 
answer  to  the  charges,  he  or  she  has  no  right 
to  present  evidence  at  the  hearing.  The  ' 
hearing  officer  may  make  or  recommend  a 
decision  on  the  basis  of  the  record,  or  permit 
the  representative  to  present  a  statement 
about  the  sufficiency  of  the  evidence  or  the 
validity  of  the  proceedings  upon  which  the 
suspension  or  disqualification,  if  it  occurred, 
would  be  based. 

(3)  If  the  representative  did  not  file  an 
answer  to  the  charges,  and  if  the  hearing 
officer  believes  that  there  is  material 
evidence  available  that  was  not  presented  at 
the  hearing,  the  hearing  officer  may  at  any 
time  before  mailing  notice  of  the  hearing 
decisions  reopen  the  hearing  to  accept  the 
additional  evidence. 

(4)  The  hearing  officer  has  the  right  to 
decide  the  order  in  which  the  evidence  and 
the  allegations  will  be  presented  and  the 
conduct  of  the  hearing. 

(g)  Evidence.  The  hearing  officer  may 
accept  evidence  at  the  hearing,  even  though  it 


is  not  admissible  under  the  rules  of  evidence 
that  apply  to  Federal  court  procedure. 

(h)  Witnesses.  Witnesses  who  testify  at  the 
hearing  shall  do  so  under  oath  or  affirmation. 
Either  the  representative  or  a  person 
representing  him  or  her  may  question  the 
witnesses.  The  other  party  and  that  party’s 
representative  must  also  be  allowed  to 
question  the  witnesses.  The  hearing  officer 
may  also  ask  questions  as  considered 
necessary,  and  shall  rule  upon  any  objection 
made  by  either  party  about  whether  any 
question  is  proper. 

(i)  Oral  and  written  summation.  (1)  The 
hearing  officer  shall  give  the  representative 
and  the  other  party  a  reasonable  time  to  . 
present  oral  summation  and  file  briefs  or 
other  written  statements  about  proposed 
findings  of  fact  and  conclusions  of  law  if  the 
parties  request  it. 

(2)  The  party  that  files  briefs  or  other 

written  statements  shall  provide  enough 
copies  so  that  they  may  be  made  available  to 
any  other  party  to  the  hearing  who  requests  a 
copy.  * 

(j)  Record  of  hearing.  In  all  cases,  the 
hearing  officer  shall  have  a  complete  record 
of  the  proceedings  at  the  hearing  made. 

(k)  Representation.  The  representative,  as 
the  person  charged,  may  appear  in  person 
and  may  be  represented  by  an  attorney  or 
other  representative. 

(l)  Failure  to  appear.  If  the  representative 
or  the  other  party  to  the  hearing  fails  to 
appear  after  being  notified  of  the  time  and 
place,  the  hearing  officer  may  hold  the 
hearing  anyway  so  that  the  party  present 
may  offer  evidence  to  sustain  or  rebut  the 
charges.  The  hearing  officer  shall  give  the 
party  who  failed  to  appear  an  opportunity  to 
show  good  cause  for  failure  to  appear.  If  the 
party  fails  to  show  good  cause,  he  or  she  is 
considered  to  have  waived  the  right  to  be 
present  at  the  hearing.  If  the  party  shows 
good  cause,  the  hearing  officer  may  hold  a 
supplemental  hearing. 

(m)  Dismissal  of  charges.  The  hearing 
officer  may  dismiss  the  charges  in  the  event 
of  the  death  of  the  representative. 

(n)  Cost  of  transcript.  If  the  representative 
or  the  other  party  to  a  hearing  requests  a 
copy  of  the  transcript  of  the  hearing,  the 
hearing  officer  will  have  it  prepared  and  sent 
to  the  party  upon  payment  of  the  cost,  unless 
the  payment  is  waived  for  good  cause. 

§  404.1770  Decision  by  hearing  officer. 

(a)  General.  (1)  After  the  close  of  the 
hearing,  the  hearing  officer  shall  issue  a 
decision  or  certify  the  case  to  the  Appeals 
Council.  The  decision  must  be  in  writing,  will 
contain  findings  of  fact  and  conclusions  of 
law,  and  be  based  upon  the  evidence  of 
record.  (2)  If  the  hearing  officer  finds  that  the 
charges  against  the  representative  have  been 
sustained,  he  or  she  shall  either — 

(i)  Suspend  the  representative  for  a 
specified  period  of  not  less  than  1  year,  nor 
more  than  5  years,  from  the  date  of  the 
decision:  or 

(ii)  Disqualify  the  representative  from 
acting  as  a  representative  in  dealings  with  us 
until  he  or  she  may  be  reinstated  under 

§  404.1799. 

(3)  The  hearing  officer  shall  mail  a  copy  of 
the  decision  to  the  representative  at  his  or 


her  last  known  address  and  to  the  Deputy 
Commissioner  (Operations)  or  the  Director 
(or  Deputy  Director)  of  the  Office  of 
Insurance  Programs.  The  notice  will  inform 
the  parties  of  the  right  to  request  the  Appeals 
Council  to  review  the  decision. 

(b)  Effect  of  hearing  officer's  decision.  (1) 
The  hearing  officer’s  decision  is  final  and 
binding  unless  reversed  or  modified  by  the 
Appeals  Council  upon  review. 

(2)  If  the  final  decision  is  that  a  person  is 
disqualified  from  being  a  representative  in 
dealings  with  us,  he  or  she  will  not  be 
permitted  to  represent  anyone  in  dealings 
with  us  until  authorized  to  do  so  under  the 
provisions  of  §  404.1799. 

(3)  If  the  final  decision  is  that  a  person  is 
suspended  for  a  specified  period  of  time  from 
being  a  representative  in  dealings  with  us,  he 
or  she  will  not  be  permitted  to  represent 
anyone  in  dealings  with  us  during  the  period 
of  suspension  unless  authorized  to  do  so 
under  the  provisions  of  §  404.1799. 

§  404.1775  Requesting  review  of  the 
hearing  officer’s  decision. 

(a)  General.  After  the  hearing  officer  issues 
a  decision,  either  the  representative  or  the 
other  party  to  the  hearing  may  ask  the 
Appeals  Council  to  review  the  decision. 

(b)  Time  and  place  of  filing  request  for 
review.  The  party  requesting  review  shall  file 
the  request  for  review  in  writing  with  the 
Appeals  Council  within  30  days  from  the  date 
the  hearing  officer  mailed  the  notice.  The 
party  requesting  review  shall  certify  that  a 
copy  of  the  request  for  review  and  of  any 
documents  that  are  submitted  have  been 
mailed  to  the  opposing  party. 

§  404.1780  Appeals  Council’s  review  of 
hearing  officer’s  decision. 

(a)  Upon  request,  the  Appeals  Council  shall 
give  the  parties  a  reasonable  time  to  file 
briefs  or  other  written  statements  as  to  fact 
and  law,  and  to  appear  before  the  Appeals 
Council  to  present  oral  argument. 

(b)  If  a  party  files  a  brief  or  other  written 
statement  with  the  Appeals  Council,  he  or 
she  shall  send  a  copy  to  the  opposing  party 
and  certify  that  the  copy  has  been  sent. 

§  404.1785  Evidence  permitted  on  review. 

(a)  General.  Generally,  the  Appeals 
Council  will  not  consider  evidence  in 
addition  to  that  introduced  at  the  hearing. 
However,  if  the  Appeals  Council  believes 
that  the  evidence  offered  is  material  to  an 
issue  it  is  considering,  the  evidence  will  be 
considered. 

(b)  Individual  charged  filed  an  answer.  (1) 
When  the  Appeals  Council  believes  that 
additional  material  evidence  is  available,  and 
the  representative  has  filed  an  answer  to  the 
charges,  the  Appeals  Council  shall  require 
that  the  evidence  be  obtained.  The  Appeals 
Council  may  name  an  administrative  law 
judge  or  a  member  of  the  Appeals  Council  to 
receive  the  evidence. 

(2)  Before  additional  evidence  is  admitted 
into  the  record,  the  Appeals  Council  shall 
mail  a  notice  to  the  parties,  telling  them  that 
evidence  about  certain  issues  will  be 
obtained,  unless  the  notice  is  waived.  The 
Appeals  Council  shall  give  each  party  a 
reasonable  opportunity  to  comment  on  the 
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evidence  and  to  present  other  evidence  that 
is  material  to  an  issue  it  is  considering. 

[c]  Individual  charged  did  not  file  an 
answer.  If  the  representative  did  not  file  an 
answer  to  the  charges,  the  Appeals  Council 
will  not  permit  the  introduction  of  evidence 
that  was  not  considered  at  the  hearing. 

§  404.1790  Appeals  Council’s  decision. 

(a)  The  Appeals  Council  shall  base  its 
decision  upon  the  evidence  in  the  hearing 
record  and  any  other  evidence  it  may  permit 
on  review.  The  Appeals  Council  shall 
either — 

(1)  Affirm,  reverse,  or  modify  the  hearing 
officer's  decision;  or 

(2)  Return  a  case  to  the  hearing  officer 
when  the  Appeals  Council  considers  it 
appropriate. 

(b)  The  Appeals  Council,  in  changing  a 
hearing  officer's  decision  to  suspend  a 
representative  for  a  specified  period,  shall  in 
no  event  reduce  the  period  of  suspension  to 
less  than  1  year.  In  modifying  a  hearing 
officer's  decision  to  disqualify  a 
representative,  the  Appeals  Council  shall  in 
no  event  impose  a  period  of  suspension  of 
less  than  1  year. 

(c)  If  the  Appeals  Council  affirms  or 
changes  a  hearing  officer's  decision,  the 
period  of  suspension  or  the  disqualification  is 
effective  from  the  date  of  the  Appeals 
Council's  decision. 

(d)  If  the  hearing  officer  did  not  imposed  a 
period  of  suspension  or  a  disqualification, 
and  the  Appeals  Council  decides  to  impose 
one  or  the  other,  the  suspension  or 
disqualification  is  effective  from  the  date  of 
the  Appeals  Council's  decision. 

(e)  The  Appeals  Council  shall  make  its 
decision  in  writing  and  shall  mail  a  copy  of 
the  decision  to  the  representative  at  his  dr 
her  last  known  address  and  to  the  Deputy 
Commissioner  (Operations)  or  the  Director 
(or  Deputy  Director)  of  the  Office  of 
Insurance  Programs. 

§  404.1795  When  the  Appeals  Council  will 
dismiss  a  request  for  review. 

The  Appeals  Council  may  dismiss  a 
request  for  the  review  of  any  proceeding  to 
suspend  or  disqualify  a  representative  in  any 
of  the  following  circumstances; 

(a)  Upon  request  of  party.  The  Appeals 
Council  may  dismiss  a  request  for  review 
upon  written  request  of  the  party  or  parties 
who  filed  the  request  if  there  is  no  other  party 
who  objects  to  the  dismissal. 

(b)  Death  of  party.  The  Appeals  Council 
may  dismiss  a  request  for  review  in  the  event 
of  the  death  of  the  representative. 

(c)  Request  for  review  not  timely  filed.  The 
Appeals  Council  will  dismiss  a  request  for 
review  if  a  party  failed  to  file  a  request  for 
review  within  the  30-day  time  period  and  the 
Appeals  Council  does  not  extend  the  time  for 
good  cause. 

§  404.1797  Reinstatement  after 
suspension— period  of  suspension  expired. 

We  shall  automatically  allow  a  person  to 
serve  again  as  a  representative  in  dealings 
with  us  at  the  end  of  any  suspension. 


§  404.1799  Reinstatement  after 
suspension  or  disqualification— period  of 
suspension  not  expired. 

(a)  After  more  than  one  year  has  passed,  a 
person  who  has  been  suspended  or 
disqualified,  may  ask  the  Appeals  Council  for 
permission  to  serve  as  a  representative  again. 

(b)  The  suspended  or  disqualified  person 
shall  submit  any  evidence  he  or  she  wishes  to 
have  considered  along  with  the  request  to  be 
allowed  to  serve  as  a  representative  again. 

(c)  The  Appeals  Council  shall  notify  the 
Deputy  Commissioner  (Operations)  or  the 
Director  (or  Deputy  Director)  of  the  Office  of 
Insurance  Programs  of  the  receipt  of  the 
request  and  give  that  person  30  days  in  which 
to  present  a  written  report  of  any  experiences 
with  the  suspended  or  disqualified  person 
since  that  person  was  suspended  or 
disqualified.  The  Appeals  Council  shall  make 
available  to  the  suspended  or  disqualified 
person  a  copy  of  the  report. 

(d)  The  Appeals  Council  shall  not  grant  the 
request  unless  it  is  reasonably  satisHed  that 
the  person  will  in  the  future  act  according  to 
the  provisions  of  section  206(a)  of  the  Act, 
and  to  our  rules  and  regulations. 

(e)  The  Appeals  Council  shall  mail  a  notice 
of  its  decision  on  the  request  to  the 
suspended  or  disqualified  person.  It  shall  also 
mail  a  copy  to  the  Deputy  Commissioner 
(Operations)  or  the  Director  (or  Deputy 
Director)  of  the  Office  of  Insurance  Programs. 

(f)  If  the  Appeals  Council  decides  not  to 
grant  the  request,  it  shall  not  consider 
another  request  before  the  end  of  1  year  from 
the  date  of  the  notice  of  the  previous  denial. 

B.  Subpart  H  is  amended  as  follows: 

1.  Section  405.801  is  amended  by 
adding  a  new  paragraph  (c)  as  follows: 

§  405.801  Title  XVIII,  Part  B— General. 

(c)  Procedures  governing 
determinations  as  to  whether  an 
individual  is  entitled  to  supplementary 
medical  insurance,  which  implement 
section  1869(a}  of  the  Social  Security 
Act,  are  covered  in  Subpart  G  of  this 
part  and  20  CFR  Part  404,  Subpart  J, 

2.  In  §  405,803,  paragraph  (c)(1)  is 
amended  as  follows: 

§  405.803  Initial  determination. 

(c)  Carriers  (or  hearing  officers  where 
a  claim  is  not  acted  upon  with 
reasonable  promptness  (see  §  405.801)) 
do  not  make  determinations  with 
respect  to  the  following,  which  are  not 
initial  determinations  for  purposes  of 
this  subpart: 

(1)  Any  issue  or  factor  for  which  the 
Social  Security  Administration  or  the 
Health  Care  Financing  Administration 
has  sole  responsibility  (for  example, 
whether  an  independent  laboratory 
meets  the  conditions  for  coverage  of 
services;  whether  a  Medicare 
overpayment  claim  should  be 
compromised,  or  collection  action 
terminated  or  suspended);  or 


(Sections  205, 1102, 1842, 1869  and  1871  of  the 
Social  Secniity  Act  (42  U.S.C.  405, 1302, 

1395U,  1395ff  and  1395hh)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare-Hospital 
Insurance  Program:  No.  13.774,  Medicare- 
Supplementary  Medical  Insurance  Program). 

Dated:  September  18, 1980. 

Howard  Newman, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  October  30, 1980. 

Patricia  Roberts  Harris, 

Secretary. 

|FR  Doc.  80-34899  Filed  11-6-80;  8:45  am) 

BILLING  CODE  4110-35-M 

DEPARTMENT  OF  THE  INTERIOR 
Office  of  Surface  Mining 

30  CFR  Parts  715,  816,  and  817 

Reciamation  and  Enforcement 

Disposal  of  Excess  Spoil  in  Durable 
Rock  Fills;  Withdrawal  of  Interpretative 
Ruling 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Withdrawal  of  Final 
Interpretative  Rule. 

SUMMARY:  This  notice  announces  the 
withdrawal  of  the  interpretative  rule 
relating  to  the  disposal  of  excess  spoil  in 
durable  rock  fills  published  on  April  16, 
1980,  at  45  FR  25998-26001,  which  was 
intended  to  clarify  the  regulations  at  30 
CFR  715.15(d),  816.74,  and  817.74 
providing  for  alternative  methods  of 
disposal  of  excess  hard  rock  spoil.  The 
withdrawal  of  the  interpretative  rule  has 
resulted  from  numerous  comments  and 
suggestions  received  during  the  public 
comment  period. 

EFFECTIVE  DATE:  November  6, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  E.  Aufmuth,  Physical  Scientist, 
Technical  Services  Division,  Office  of 
Surface  Mining,  U.S.  Department  of  the 
Interior,  1951  Constitution  Avenue,  NW., 
Washington,  D.C.  20240.  Telephone: 

(202)  343-4022. 

SUPPLEMENTARY  INFORMATION:  On  April 
16, 1980,  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
published  an  interpretative  rule  relating 
to  disposal  of  excess  spoil  in  durable 
rock  fills.  45  FR  25998-26001.  The  rule 
interpreted  regulations  published  on 
March  13, 1979,  44  FR  15311-15463,  and 
May  25, 1979,  44  FR  30610-30634, 
codified  at  30  CFR  715.15(d),  816.74  and 
817.74.  See  also  45  FR  48129,  July  18, 

1980  (provision  for  comment  period  on 
the  interpretative  rule),  and  45  FR  56342, 
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August  25, 1980  (comment  period 
extended  until  September  17, 1980).  Prior 
to  the  comment  period,  the  National 
Coal  Association/ American  Mining 

Congress  (NCA/AMC)  and  Falcon  Coal  , 

Company  had  filed  two  separate  legal 

challenges  to  the  interpretative  rule  in 

the  United  States  District  Court  for  the 

District  of  Columbia.  NCA/AMC  v. 

Andrus,  D.D.C.  No.  80-1477,  Falcon  Coal 
Co.  V.  Andrus.  D.D.C.,  No.  80-1478  (both 
filed  June  13, 1980).  The  litigation  was 
held  in  abeyance  by  District  Court 
Order  until  October  15, 1980.  Order, 

D.D.C.,  September  8, 1980.  By  affidavit 

of  Walter  N.  Heine,  Director,  OSM,  ( 

dated  9  October,  1980,  and  filed  with  the 

District  Court  on  October  15, 1980,  the 

court  and  petitioners  NCA/AMC  and 

Falcon  Coal  were  informed  of  OSM’s 

decision  to  publish  this  notice  of 

withdrawal.  Thereafter  the  Court 

dismissed  the  petitions.  Order,  D.D.C., 

October  15, 1980. 

For  the  reasons  discussed  above,  30 
CFR  Chapter  VII  is  amended  as  follows: 

PART  71 5— GENERAL  PERFORMANCE 
STANDARDS 

§715.200  [Amended] 

(1)  In  Part  715,  §  715.200(a)  is 
withdrawn. 

PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS— 

SURFACE  MINING  ACTIVITIES 

§816.200  [Amended] 

(2)  In  Part  816,  §  816.200(a)  is  - 

withdrawn. 

PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS— 

UNDERGROUND  MINING  ACTIVITIES 

§817.200  [Amended] 

(3)  In  Part  817,  §  817.200(a)  is 
withdrawn. 

OSM  will  soon  be  proposing  for  public 
comment  a  legislative  rule  relating  to 
durable  rock  fill  construction.  Existing 
legislative  durable  rock  fill  rules  at  30 
CFR  715.15(d),  816.74,  and  817.74  remain 
in  effect.  Those  comments  submitted 
during  the  60  day  comment  period  on  the 
April  16, 1980,  durable  rock  fill  * 
interpretative  rule  that  have  materially 
influenced  OSM's  decision  to  withdraw 
the  interpretative  rule  will  be  addressed 
in  the  notice  of  proposed  rulemaking. 

Dated:  October  30, 1980. 

Walter  Heine, 

Director. 

|FR  Doc.  80-34785  Filed  11-6-80;  8:45  ain| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
op|X>rtunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Quality  Service 
9  CFR  Parts  318  and  381 

Accredited  Laboratory  Program 

agency:  Food  Safety  and  Quality 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
establish  standards  and  procedures  for 
the  accreditation  of  non-USDA 
chemistry  laboratories  for  analysis  of 
official  meat  and  poultry  samples  for  (1) 
residues  of  particular  chemicals  or 
classes  of  chemicals,  and  (2]  protein, 
moisture,  fat,  and  salt  content.  In  recent 
years,  the  Department  has  made  ever- 
increasing  use  of  non-USDA 
laboratories  for  such  analyses.  It 
appears  that  a  permanent  program 
should  now  be  established.  Public 
comment  is,  therefore,  sought  both  as  to 
the  concept  of  the  program  and  as  to  the 
specific  standards  and  procedures  to  be 
used  in  approving  laboratories  for 
participation  in  the  program.  An 
intended  effect  of  this  action  would  be 
to  increase  the  number  of  non-USDA 
laboratories  available  to  do  these 
analyses.  This  would  result  in  a  more 
timely  analysis  of  official  meat  and 
poultry  samples. 

date:  Comments  must  be  received  on  or 
before:  January  6, 1981. 

ADDRESS:  Written  comments  to: 
Regulations  Coordination  Division,  Attn: 
Annie  Johnson,  Room  2637,  South 
Agriculture  Building,  Food  Safety  and 
Quality  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  Oral 
comments  on  poultry  products 
inspection  regulations  to:  Mr.  H.  J.  Barth, 
(202J  447-5850.  See  also  comments  under 
Supplementary  Information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  H.  J.  Barth,  Staff  Officer,  Chemistry 
Division,  Science  Program,  Food  Safety 
and  Quality  Service,  U.S.  Department  of 


Agriculture,  Washington,  DC  20250, 

(202J  447-5850.  The  Draft  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  implementing 
each  option  is  available  on  request  from 
the  above-named  individual. 
SUPPLEMENTARY  INFORMATION: 

Significance 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Secretary’s  Memorandum 
1955  to  implement  Executive  Order 
12044  and  has  been  classified 
“significant.” 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  must  be 
sent  in  duplicate  to  the  Regulations 
Coordination  Division,  and  should  bear 
a  reference  to  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  Any 
person  desiring  opportunity  for  oral 
presentation  of  views  concerning  the 
proposed  amendments  to  the  poultry 
products  inspection  regulations  must 
make  such  request  to  Mr.  H.  J.  Barth  so 
that  arrangements  may  be  made  for 
such  views  to  be  presented.  A  transcript 
shall  be  made  of  all  views  orally 
presented.  All  comments  submitted 
pursuant  to  this  proposal  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Regulations  Coordination 
Division  during  regular  business  hours. 

Background 

In  order  to  assure  compliance  with 
Department  regulations  promulgated 
under  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  601  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  451  et 
seq.),  samples  of  meat  and  poultry 
products  are  periodically  tested  to 
determine  protein,  moisture,  fat,  and  salt 
content.  Prior  to  1962,  these  samples 
were  principally  analyzed  by  the 
Multidisciplinary  Laboratories,  Field 
Service  Laboratories  Division,  Science 
Program,  Food  Safety  and  Quality 
Service  (FSQS),  USDA.  However,  in 
response  to  the  meat  and  poultry 
industry’s  need  for  more  rapid  analytical 
results  on  official  test  samples,  the 
Certified  Laboratory  Program  for  non- 
USDA  chemistry  laboratories  was 
initiated  in  that  year. 

Traditionally,  residue  analysis  was 
also  generally  done  exclusively  by 


departmental  laboratories.  In  1971  a 
“recognized  status”  for  residue  analysis 
was  initiated  for  non-USDA  chemistry 
laboratories  when  USDA  laboratory 
capacity  was  exceeded  during  a  major 
polychlorinated  biphenyl  (PCB) 
contamination  problem  in  poultry.  Since 
then,  “recognized  status”  has  been 
extended  to  additional  non-USDA 
chemistry  laboratories  for  testing  of 
other  pesticide  and  drug  residues  in  both 
meat  and  poultry  and  of  nitrosamines  in 
meat  products.  Few,  if  any,  laboratories 
can  afford  the  resources  necessary  to 
test  for  all  possible  chemicals. 

Therefore,  a  laboratory  is  granted 
“recognized  status”  only  with  regard  to 
those  particular  chemicals  or  classes  of 
chemicals  which  it  is  qualified  to 
analyze. 

A  processor  whose  sample  is  to  be 
analyzed  generally  has  the  option  of 
using  either  a  USDA  laboratory,  or  a 
certified  or  recognized  laboratory.  The 
cost  of  USDA  analysis  is  borne  by  the 
government,  while  the  cost  of  non- 
USDA  analysis  is  borne  by  the 
processor.  There  are  a  limited  number  of 
USDA  laboratories,  and  they  all  have  a 
very  heavy  workload.  Therefore,  many 
processors  prefer  to  use  these  non- 
USDA  laboratories  either  for 
convenience  of  location  or  to  obtain  test 
results  more  quickly.  In  certain  specific 
cases  and  situations,  FSQS  requires  the 
use  of  USDA  laboratories. 

In  order  to  become  a  certified  or 
recognized  laboratory,  the  non-USDA 
chemistry  laboratory  must  meet  certain 
standards  required  by  FSQS  for  each 
respective  laboratory  program.  These 
standards  have  evolved  during  the 
course  of  development  of  these  two 
laboratory  programs. 

The  Proposal 

The  proposed  rule  would  combine  the 
present  certified  and  recognized 
laboratory  programs  into  one  accredited 
laboratory  program.  Specifically,  it 
would  amend  the  Federal  meat  and 
poultry  products  inspection  regulations 
to  establish  standards  and  procedures 
for  accrediting  non-USDA  chemistry 
laboratories  for  the  analysis  of  meat  and 
poultry  samples  for  (1)  residues  of 
particular  chemicals  or  classes  of 
chemicals  and/or  (2J  protein,  moisture, 
fat,  and  salt  content  (PMFS). 

The  proposal  would  establish 
standards  which  must  be  met  by  a  non- 
USDA  laboratory  to  initially  obtain 
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accreditation  for  either  chemical  residue 
analysis  or  PMFS  analysis,  or  both.  It 
would  also  specify  the  on-going 
standards  which  must  be  continually 
met  by  an  accredited  laboratory  to 
maintain  accreditation  for  either  or  both 
of  these  two  categories  of  analysis.  In 
addition,  the  proposal  would  establish 
conditions  under  which  accreditation 
may  be  refused  or  withdrawn  and  would 
contain  provisions  offering  the 
opportunity  for  an  oral  hearing  to  appeal 
such  a  decision  by  the  Administrator  of 
FSQS. 

Laboratories  designated  as  certified  or 
recognized  on  the  effective  date  of  these 
regulations  would  automatically  become 
accredited  laboratories  for  their  current 
type  of  analysis  since  they  have 
demonstrated  their  ability  to  meet  the 
criteria  for  obtaining  accreditation. 
However,  such  laboratories  would  be 
required  to  meet  the  standards  for 
maintaining  accreditation,  as  set  forth  in 
the  proposal.  All  other  laboratories 
which  wished  to  be  accredited  would 
have  to  apply  for  accreditation  in 
accordance  with  these  regulations. 

Most  of  the  particular  standards  in  the 
proposal  have  been  used  for  several 
years  by  the  Department  in  making 
determinations  in  specific  cases  for 
certifying  or  recognizing  laboratory 
programs.  No  method  of  analysis  can 
ascertain  in  ail  instances  the  exact 
amount  of  a  chemical  present  in  any 
particular  product.  However,  numerous 
studies  have  been  conducted  over  the 
years  under  the  auspices  of  the 
Association  of  Official  Analytical 
Chemists,  various  governmental 
agencies,  private  and  industry  groups, 
and  academic  institutions  to  ascertain 
the  degree  of  accuracy  in  analysis  for 
specific  chemicals  that  can  be  achieved 
under  the  methods  of  analysis.  The 
particular  numerical  variations 
proposed  by  the  Department,  both  as  to 
percentage  and  amount,  are  based  upon 
these  studies.'  In  addition,  the  USDA 
has  an  ongoing  program  to  sponsor  or 
participate  in  further  studies  to  refine  or 
assure  the  efficacy  of  these  numerical 
variations  in  light  of  present  scientific 
and  technological  expertise. 

The  standards  also  contain 
requirements  as  to  supervisory 
experience  and  education, 
recordkeeping,  reporting,  FSQS  access, 
and  check  samples  which  the 
Department  believes  are  necessary  to 
assure  that  accredited  laboratories  have 
sufficient  expertise  to  perform  the  types 


'  A  list  of.  or  copies  of.  the  scienliric  studies  relied 
upon  by  USDA  in  determining  these  variations  for 
particular  chemicals  are  available  from  the 
Chemistry  Division.  Science  Program.  Food  Safety 
and  Quality  Service.  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250. 


of  analysis  for  which  they  are 
accredited  and  to  assure  that  the 
samples  in  accredited  laboratories  are 
being  properly  analyzed.  Finally,  it  is 
required  that  a  laboratory  seeking 
accreditation  for  PMFS  analysis  provide 
the  name  and  address  of  an  official  meat 
or  poultry  establishment  which  has 
agreed  to  employ  its  services.  Since 
many  laboratories  can  perform  this  type 
of  analysis,  the  Department  wishes  to 
avoid  overburdening  its  resources  by 
evaluating  applicants  who  have  no 
foreseeable  need  for  such  accreditation. 

In  sum,  the  Department  has  had  very 
good  experience  with  these  standards 
and  programs.  It  is  believed,  therefore, 
that  these  programs  and  standards 
should  be  accorded  a  more  permanent 
basis  of  general  applicability.  Thus, 
these  amendments  to  the  regulations  are 
being  proposed. 

Options  Considered 

The  Department  has  reviewed  both 
the  certified  and  the  recognized 
laboratory  programs  and  considered 
two  options  for  suggested  revisions  in 
the  programs.  Under  Option  I,  the 
Department  would  provide  all 
laboratory  services  for  participating 
meat  and  poultry  processing 
establishments.  Non-USDA  laboratories 
would  no  longer  be  used.  Under  Option 
II,  the  Department  would  combine  the 
certified  and  the  recognized  laboratory 
programs  into  one  Accredited 
Laboratory  Program  and  propose 
laboratory  accreditation  standards  and 
procedures  in  order  to  permit  public 
review  and  comment. 

A  comparison  of  the  two  options 
indicates  that  there  would  be  a 
substantial  cost  savings  to  the 
Department  in  the  selection  of  Option  II 
over  Option  1.  The  annual  cost  to  the 
Department  of  maintaining  USDA 
laboratories  to  analyze  36,000  official 
samples  (Option  I)  would  be  over 
$750,000  more  than  the  cost  of 
effectively  monitoring  non-USDA 
laboratories  to  perform  the  same  work 
under  an  Accredited  Laboratory 
Program  (Option  II).  In  addition,  the 
accreditation  of  non-USDA  laboratories 
under  Option  II  may  increase  the 
number  and  locations  of  laboratories 
available  to  the  industry.  This,  in  turn, 
would  decrease  turnaround  time  for  the 
analysis  of  meat  and  poultry  samples, 
and  would  thus  save  the  industry 
money,  as  well  as  provide  a  more 
flexible,  responsive  system  to  meet 
industry  needs.  Such  a  responsive 
system  may  ultimately  benefit  the  public 
through  a  more  healthy  and  safe  food 
supply.  Thus,  for  the  reasons  stated 
herein.  Option  II  was  chosen. 


This  document  incorporates  by 
reference  the  “Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists”.  (See 
§§  318.19(a)(13)  and  381.153(13).) 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

Accordingly,  Part  318  of  the  Federal 
meat  inspection  regulations  (9  CFR  318) 
would  be  amended  by  adding  a  new 
§  318.19,  and  the  Table  of  Contents 
would  be  amended  accordingly,  to  read 
as  follows: 

§318.19  Accreditation  of  chemistry 
laboratories. 

(a)  Definitions: 

(1)  Accredited  Laboratory — A  non- 
USDA  chemistry  laboratory  that  has 
met  the  requirements  specified  in  this 
section  for  accreditation.  Payment  for 
analysis  of  official  samples  is  to  be 
made  by  the  laboratory  client. 

(2)  Split  Samples — A  duplicate  of  an 
official  sample  which  is  analyzed  by  an 
FSQS  Multidisciplinary  Laboratory  and 
is  used  for  comparison  to  determine  the 
continued  analytical  capability  of  the 
accredited  laboratory. 

(3)  FSQS  Form  6200-2— The 
laboratory  biweekly  report  used  by 
FSQS  and  those  laboratories  accredited 
for  moisture,  protein,  fat,  and  salt 
analysis  in  meat  and  poultry  products. 
The  results  of  the  analysis  for  protein, 
moisture,  salt,  and  fat  content  are 
reported  on  this  form  to  the  Chemistry 
Division,  Science  Program,  Food  Safety 
and  Quality  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

(4)  MP  Form  115 — The  laboratory 
biweekly  report  used  by  FSQS  and 
those  laboratories  accredited  for 
chemical  residue  analysis  in  meat  and 
poultry  food  products.  The  results  of  the 
analysis  for  chemical  residues  are 
reported  on  this  form  to  the  Chemistry 
Division,  Science  Program,  Food  Safety 
and  Quality  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

(5)  Minor  deviation — 

(i)  Laboratories  accredited  for 
analysis  of  protein,  moisture,  fat  and 
salt  content: 

A  difference  between  the  accredited 
laboratory  sample  result  and  the  FSQS 
Multidisciplinary  Laboratory  split 
sample  or  check  sample  result  that 
exceeds  the  following  values: 
protein  =  ±0.5%,  moisture  and 
fat  =  ±1.0%,  and  salt=  ±0.3%;  but  does 
not  exceed  the  following  values: 
protein  =  ±1.0%,  moisture  and 
fat  =  ±2.0%,  and  salt  =  ±0.6%. 

(ii)  Laboratories  accredited  for 
analysis  of  chemical  residues: 
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A  difference  between  the  accredited 
laboratory  sample  result  and  the  FSQS 
Multidisciplinary  Laboratory  split 
sample  or  check  sample  result  that 
exceeds  2  times  but  not  4  times  the 
coefHcient  of  variation  times  the  mean 
of  the  two  results. 

(6)  Major  deviation — 

(i)  Laboratories  accredited  for 
analysis  of  protein,  moisture,  fat  and 
salt  content: 

A  difference  between  the  accredited 
laboratory  sample  result  and  the  FSQS 
Multidisciplinary  Laboratory  split 
sample  or  check  sample  result  that 
exceeds  the  following  values:  protein  = 

±  1.0%,  moisture  and  fat  =  ±  2.0%,  and 
salt  =  ±  0.6%. 

(ii)  Laboratories  accredited  for 
analysis  of  chemical  residues: 

A  difference  between  the  accredited 
laboratory  sample  result  and  the  FSQS 
Multidisciplinary  Laboratory  split 
sample  or  check  sample  result  that 
exceeds  4  times  the  coefficient  of 
variation  times  the  mean  of  the  two 
results. 

(7)  Official  sample. — A  sample 
selected  by  a  Federal  inspector  at  an 
establishment.  For  samples  for  chemical 
residue  analysis,  this  term  also  includes 
any  sample  selected  and  submitted 
under  USDA  supervision  by  a  grower  of 
livestock  or  by  an  establishment. 

(8)  Accredited  Laboratory 
Coordinator — The  FSQS  ofbcial 
responsible  for  coordinating  all 
activities  of  laboratory  accreditation 
and  automatic  data  processing  (ADP) 
analysis. 

(9)  Minimum  Proficiency  Level — The 
minimum  level  of  incurred  residue 
expected  to  be  identiHed  and  quantibed 
by  an  accredited  laboratory. 

(10)  COV  (Coefficient  of  Variation} — 
The  standard  deviation  of  a  set  of 
analytical  results  multiplied  by  100, 
divided  by  the  average  value  of  those 
analytical  results. 

(11)  Accreditation  Check  Samples — A 
set  of  samples  prepared  by  an  FSQS 
laboratory  and  used  to  ascertain  a  non- 
USDA  laboratory’s  analytical  capability 
for  obtaining  accreditation. 

(12)  Official  Check  Samples — 

Samples  prepared  by  an  FSQS 
laboratory  and  used  to  determine  an 
accredited  laboratory’s  continued 
analytical  capability. 

(13)  AOAC procedures — Procedures  of 
chemical  analysis  accepted  by  the 
Association  of  Official  Analytical 
Chemists  (AOAC)  and  published  in  the 
“Official  Methods  of  Analysis  of  the 


Association  of  Official  Analytical 
Chemists’’.’ 

(14)  Standards  of  performance  for 
initial  and  cantinued  laboratory 
accreditation  for  chemical  residue 
analysis — Table  1  establishes  the 


(b)  Laboratories  accredited  for 
analysis  of  protein,  moisture,  fot  and 
salt  content  in  meat  food  products. 

(1)  Applying  for  Accreditation.  ^ 
Application  for  accreditation  shall  be 
made  by  letter  by  the  owner  or  operator 
of  the  non-USDA  laboratory  to  the 
Accredited  Laboratory  Coordinator, 
Chemistry  Division,  Science  Program, 
Food  Safety  and  Quality  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Laboratories  whose 
accreditation  has  been  refused  or 
withdrawn  under  the  circumstances 
described  in  paragraph  (d)  or  (e)  of  this 
section  may  reapply  for  accreditation  no 
sooner  than  1  year  after  the  effective 
date  of  that  action. 

(2)  Criteria  for  obtaining 
accreditation.  Non-USDA  chemistry 
laboratories  may  be  accredited  for  the 
Accredited  Laboratory  Program  for  the 
analysis  of  moisture,  protein,  fat,  and 
salt  content.  This  accreditation 
authorizes  official  FSQS  acceptance  of 
such  analytical  test  results  from  such 
laboratories  on  official  samples.  To 
obtain  FSQS  accreditation  for  moisture. 


'  Copies  of  this  publication  are  on  file  with  the 
Director,  Office  of  the  Federal  Register,  and  are 
available  from  the  Association  of  OfRcial 
Analytical  Chemists,  1111  N.  19th  Street,  Suite  210, 
Arlington,  Virginia  22209. 


standards  of  performance  which  must 
be  set  by  non-USDA  laboratories  for 
residues  analyses  using  analytical 
procedures  designated  and  approved  by 
FSQS: 


Table  1 


protein,  fat,  and  salt  analyses,  a  non- 
USDA  chemistry  laboratory  must: 

(i)  Provide  to  FSQS  the  name  and 
address  of  at  least  one  official  meat 
establishment  which  has  agreed  to 
employ  its  services, 

(ii)  Be  supervised  by  a  person  holding, 
at  a  minimum,  a  bachelor’s  degree  in 
chemistry,  and  1  year’s  experience  in 
meat  chemistry,  or  the  equivalent  as 
determined  by  the  Administrator,  FSQS, 

(iii)  Successfully  demonstrate 
analytical  capability  using  AOAC 
procedures  ’  by  taking  part  in  a  30  check 
sample  accreditation  study  Icarried  out 
between  the  applying  laboratory  and  a 
Multidisciplinary  Laboratory,  Field 
Service  Laboratories  Division,  Science 
Program,  FSQS,  USDA.  The  applying 
laboratory  will  bear  the  costs  of  its 
analysis.  If  analysis  of  the  first  set  of 
accreditation  check  samples  does  not 
meet  FSQS  standards  for  obtaining 
accreditation,  a  second  set  of  samples 
will  be  provided  to  the  non-USDA 
laboratory.  If  the  analysis  of  the  second 
set  of  samples  does  not  meet  FSQS 


^  Laboratories  designated  by  FSQS  as  "certiried" 
on  the  effective  date  of  this  regulation  will 
automatically  become  accredited  laboratories  for 
their  current  type  of  analysis  without  complying 
with  paragraphs  (b)(l]  and  (b)(2)  of  this  section. 
However,  all  other  requirements  of  this  section  shall 
be  applicable  to  such  laboratories. 


Minimum 

Percent 

Initial 

Continued 

Residue 

profiderKy 

expected 

acceptance 

acceptance 

level 

recovery 

criteria* 

criteria* 

Aldrin . 

0.10  ppm 

80-100 

cCOV  15% 

cCOV  20% 

80-100 

80-100 

cCOV  15% 
<COV  15% 

<COV20% 

<COV20% 

Chkxdane . . . . . . . 

0.3  ppm 

80-100 

80-100 

<COV  15% 
<COV  15% 

<COV20% 

cCOV20% 

DOT... 

0.15  ppm 

ODE... 

0.10  ppm 

80-100 

<COV  15% 

<COV  20% 

TOE... 

0.15  ppm 

80-100 

cCOV  15% 

cCOV20% 

Endrin 

0.10  ppm 

80-100 

<COV  15% 

<COV20% 

Heptarhior 

0.10  ppm 

80-100 

<COV  15% 

«COV20% 

Heptachkx  epoxide . 

0.10  ppm 

80-100 

<COV  15% 

<COV20% 

Lindane 

0.10  ppm 

80-100 

<COV  15% 

sCOV  20% 

Methoxychtor . 

0.5  ppm 

80-100 

cCOV  15% 

<COV  20% 

Toxaphene 

1.0  ppm 

80-100 

cCOV  15% 

<CCV20% 

Polychlonnate  biphenyls . 

0.5  ppm 

80-100 

<COV  15% 

<COV  20% 

Hexachlorobenzene . 

0.10  ppm 

80-100 

<COV  15% 

<COV  20% 

Mirex . 

0.1  ppm 

80-100 

<COV  15% 

<COV  20% 

Nonachkx 

0.15  ppm 

80-100 

<COV  15% 

<COV20% 

Potybrominated  biphenyts . 

0.15  ppm 

80-100 

<COV  15% 

<COV20% 

Arsenic 

0.20  ppm 

N/A 

CCOV  15% 

<COV20% 

Sulla  drugs 

0.1  ppm 

65-85 

<COV  12% 

<COV  16% 

DES... 

60-90 

60-900 

<COV  12% 
<COV  15% 

<COV  16% 
<COV20% 

Ipronidazole . 

2ppb 

Nitrosamine . 

5ppb 

70-110 

<COV8% 

cCOV  12% 

at  the  10 

at  the  10 

ppb  level 

ppb  level 

‘Proper  idenbrication  of  each  residue  present  is  required. 
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standards  for  obtaining  accreditation, 
no  additional  set  of  accreditation  check 
samples  will  be  provided  for  a  1-year 
time  period  commencing  from  the  date 
on  which  the  analysis  results  of  the 
second  set  was  reported  to  FSQS.  The 
applying  laboratory  must  meet  the 
following  standards  on  results  from 
analyzing  the  30  accreditation  check 
samples: 

(o)  Not  more  than  25  percent  of 
samples  tested  shall  have  minor 
deviations. 

(6)  Not  more  than  5  percent  of 
samples  tested  shall  have  major 
deviations. 

(c)  Data  must  conform  to  normal 
statistical  distribution. 

(iv)  Allow  access  to  and  inspection  of 
the  laboratory  by  FSQS  officials  prior  to 
a  determination  as  to  the  granting  of 
accredited  status. 

(3)  Standards  for  maintaining 
accreditation.  To  maintain  accreditation 
for  the  Accredited  Laboratory  Program 
for  moisture,  protein,  fat,  and  salt 
analyses,  a  non-USDA  chemistry 
laboratory  must: 

(i)  Report  analytical  results  of  the 
moisture,  protein,  fat,  and  salt  content  of 
official  samples  biweekly  on  FSQS  Form 
6200-2  to  the  Chemistry  Division, 

Science  Program,  FSQS,  USDA. 

(ii)  Ma.intain  laboratory  quality 
control  records  for  a  period  of  3  years. 

(iii)  Maintain  complete  records  of  the 
receipt,  analysis,  and  dispositon  of 
official  samples  in  a  permanently  bound 
book  for  a  period  of  3  years  after  the  last 
entry. 

(iv)  Maintain  a  "standards  book” 
which  is  a  permanently  bound  book 
with  sequentially  numbered  pages 
containing  all  readings  and  calculations 
for  standardization  of  solutions, 
determination  of  recoveries,  and 
calibration  of  instruments.  All  entries 
are  to  be  dated  and  signed  by  the 
analyst  and  his/her  supervisor  within  1 
working  day,  and  the  book  is  to  be 
maintained  for  a  period  of  3  years  after 
the  last  entry. 

(v)  Analyze  official  check  samples, 
whenever  requested  by  USDA,  at  no 
cost  to  USDA  within  1  week  of  sample 
receipt. 

(vij  Inform  the  Chemistry  Division, 
Science  Program,  FSQS,  by  certified  or 
registered  mail,  when  a  change  in 
laboratory  supervisory  personnel 
occurs. 

(vii)  Permit  FSQS  officials  to  perform 
both  announced  and  unannounced  on¬ 
site  laboratory  reviews. 

(viii)  Use  official  AOAC  procedures  ’ 
on  official  samples. 

(ix)  Maintain  acceptable  analytical 
agreement  of  the  laboratory’s  official 
sample  results  with  split  sample  results 


from  a  Multidisciplinary  Laboratory, 

Field  Service  Laboratories  Division, 
Science  Program,  FSQS.  Acceptable 
agreement  is: 

(o)  Not  more  than  25  percent  of  the 
samples  tested  having  minor  deviations. 

(6)  Not  more  than  5  percent  of  the 
samples  tested  having  major  deviations. 

(c)  Data  conforming  to  normal 
statistical  distribution. 

(x)  Report  analytical  results  of  official 
samples  in  accordance  with  the 
instructions  of  the  Accredited 
Laboratory  Coordinator  before  making 
the  results  available  to  any  other  party. 
The  Federal  inspector  at  any 
establishment  may  assign  the  analysis 
of  official  samples  to  an  FSQS-Science 
Multidisciplinary  Laboratory  if,  in  his/ 
her  view,  there  are  an  excessive  number 
of  delays  in  receiving  test  results  on 
official  samples  from  an  accredited 
laboratory. 

(c)  Laboratories  accredited  for 
chemical  residue  analysis  in  meat  food 
products. — (1)  Applying  for 
accreditation.^  Application  for 
accreditation  shall  be  made  by  letter  by 
the  owner  or  operator  of  the  non-USDA 
laboratory  to  the  Accredited  Laboratory 
Coordinator,  Chemistry  Division, 

Science  Program,  Food  Safety  and 
Quality  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
Laboratories  whose  accreditation  has 
been  refused  or  withdrawn  under  the 
circumstances  described  in  paragraphs 
(d)  or  (e)  of  this  section  may  reapply  for 
accreditation  no  sooner  than  1  year  after 
the  effective  date  of  that  action. 

(2)  Criteria  for  obtaining 
accreditation.  Non-USDA  chemistry 
laboratories  may  be  accredited  for  the 
Accredited  Laboratory  Program  for  the 
analysis  for  residue  content  of  particular 
chemicals  or  classes  of  chemicals.  This 
accreditation  authorizes  official  FSQS 
acceptance  of  such  analytical  test 
results  from  such  laboratories  on  offlcial 
samples.  To  obtain  FSQS  accreditation 
for  chemical  residue  analysis,  a  non- 
USDA  chemistry  laboratory  must: 

(i)  Be  supervised  by  a  person  holding, 
at  a  minimum,  a  bachelor’s  degree  in 
chemistry  from  an  American  Chemical 
Society  (ACS)  approved  college  or 
university  and  having  a  minimum  of  3 
years’  experience  in  the  preceding  6 
years  in  the  residue  analysis  of  those 
particular  chemicals  or  classes  of 
chemicals  for  which  accreditation  is 
sought  or  the  equivalent  as  determined 


’Laboratories  designated  by  FSQS  as 
"recognized"  on  the  elective  date  of  this  regulation 
will  automatically  become  accredited  laboratories 
for  their  current  type  of  analysis  without  complying 
with  paragraphs  (c)(1)  and  (c)(2)  of  this  section. 
However,  all  other  requirements  of  this  section  shall 
be  applicable  to  such  laboratories. 


by  the  Administrator,  FSQS;  or  8  years’ 
experience  in  the  preceding  10  years  in 
the  residue  analysis  of  those  particular 
chemicals  or  classes  of  chemicals  for 
which  accreditation  is  sought,  and  a 
bachelor’s  degree  in  chemistry  from  any 
college  or  university. 

(ii)  Successfully  demonstrate 
analytical  capability  for  the  particular 
chemical  or  class  of  chemicals  applied 
for  using  procedures  designated  and 
approved  by  FSQS  by  taking  part  in  a 
check  sample  accreditation  study 
carried  out  between  the  applying 
laboratory  and  a  Multidisciplinary 
Laboratory,  Field  Service  Laboratories 
Division,  Science  Program,  FSQS, 

USDA.  The  applying  laboratory  will 
bear  the  costs  of  its  analysis.  If  analysis 
of  the  first  set  of  accreditation  check 
samples  for  the  particular  chemicals  or 
class  of  chemicals  does  not  meet  FSQS 
standards  for  obtaining  accreditation,  a 
second  set  of  samples  will  be  provided 
to  the  non-USDA  laboratory.  If  the 
analysis  of  the  second  set  of  samples 
does  not  meet  FSQS  standards  for 
obtaining  accreditation,  no  additional 
set  of  accreditation  check  samples  for 
the  particular  chemical  or  class  of 
chemicals  will  be  provided  for  a  1-year 
time  period  commencing  from  the  date 
on  which  the  analysis  results  of  the 
second  set  was  reported  to  FSQS.  With 
regard  to  the  accreditation  check 
samples,  the  applying  laboratory  must 
meet  the  standards  of  performance  for 
initial  laboratory  accreditation  for 
chemical  residue  analysis  of  the 
particular  chemical  or  class  of  chemicals 
(Table  1)  and 

(a)  Not  more  than  25  percent  of  the 
samples  tested  shall  have  minor 
deviations. 

(Z?)  Not  more  than  5  percent  of  the 
samples  tested  shall  have  major 
deviations. 

(c)  Data  must  conform  to  normal 
statistical  distribution. 

(iii)  Allow  access  to  and  inspection  of 
the  laboratory  by  FSQS  officials  prior  to 
a  determination  as  to  the  granting  of 
accredited  status. 

(3)  Standards  for  maintain 
accreditation.  To  maintaining 
accreditation  for  the  Accredited 
Laboratory  Program  for  chemical 
residue  analysis,  a  non-USDA  chemistry 
laboratory  must: 

(i)  Report  analytical  chemical  residue 
results  of  official  samples  biweekly  on 
MP  Form  115  to  the  Chemistry  Division, 
Science  Program,  FSQS,  USDA. 

(ii)  Maintain  laboratory  quality 
control  records  for  a  period  of  3  years. 

(iii)  Maintain  complete  records  of  the 
receipt,  analysis,  and  disposition  of 
official  samples  in  a  permanently  bound 
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book  for  a  period  of  3  years  after  the  last 
entry. 

(iv)  Maintain  a  “standards  book” 
which  is  a  permanently  bound  book 
with  sequentially  numbered  pages 
containing  all  readings  and  calculations 
for  standardization  of  solutions, 
determination  of  recoveries,  and 
calibration  of  instruments.  All  entries 
are  to  be'dated  and  signed  by  the 
analyst  and  his/her  supervisor  within  1 
working  day  and  the  book  is  to  be 
maintained  for  a  period  of  3  years  after 
the  last  entry. 

(v)  Analyze  official  check  samples 
whenever  requested  by  USDA,  at  no 
cost  to  USDA  within  1  week  of  the 
sample  receipt. 

(vi)  Inform  Chemistry  Division, 

Science  Program,  FSQS,  by  certified  or 
registered  mail,  when  a  change  in 
laboratory  supervisory  personnel 
occurs. 

(vii)  Permit  FSQS  officials  access  to 
perform  both  announced  and 
unannounced  on-site  laboratory 
reviews. 

(viii)  Use  analytical  procedures 
designated  and  approved  by  FSQS 
officials  on  official  samples. 

(ixj  Maintain  acceptable  analytical 
agreement  of  the  laboratory’s  official 
sample  results  with  split  sample  results 
from  a  Mubidisciplinary  Laboratory, 
Field  Service  Laboratories  Division, 
Science  Program,  FSQS.  Acceptable 
agreement  is  meeting  the  standards  of 
performance  for  continued  laboratory 
accreditation  for  chemical  residue 
analysis  for  the  particular  chemical  or 
class  of  chemicals  (Table  I)  and 

(а)  Not  more  than  25  percent  of  the 
samples  tested  minor  deviations. 

(б)  Not  more  than  5  percent  of  the 
samples  tested  major  deviations. 

(cj  Data  conforming  to  normal 
statistical  distribution. 

(x)  Report  analytical  results  of  official 
samples  in  accordance  with  the 
instructions  of  the  Accredited 
Laboratory  Coordinator  before  making 
the  results  available  to  any  other  party. 

(d)  Refusal  of  accreditation.  Upon  a 
determination  by  the  Administrator  a 
laboratory  may  be  refused  accreditation 
for  the  Following  reasons: 

(1)  Laboratory  may  be  refused 
accreditation  for  protein,  moisture,  fat 
and  salt  analysis  for  failure  to  meet  the 
requirements  of  paragraph  (b)(2]  of  this 
section. 

(2)  A  laboratory  may  be  refused 
accreditation  for  chemical  residue 
analysis  for  failure  to  meet  the 
requirements  of  paragraph  (c)(2)  of  this 
section.  The  refusal  may  bq  limited  to 
the  analysis  of  particular  chemicals  or 
classes  of  chemicals  if  the  deficiencies 
relate  only  to  those  chemicals  or  classes 


of  chemicals  and  to  the  requirements  in 
paragraph  (c)(2](i)  or  (ii)  of  this  section. 

(e)  Withdrawal  of  accreditation.  Upon 
a  determination  by  the  Administrator  an 
accredited  laboratory  may  have  its 
accreditation  withdrawn  for  the 
following  reasons: 

(1)  An  accredited  laboratory  may 
have  its  accreditation  withdrawn  for 
protein,  mositure,  fat  and  salt  analysis 
for  failure  to  meet  the  requirements  of 
paragraph  (b)(3)  of  this  section. 

(2)  An  accredited  laboratory  may 
have  its  accreditation  withdrawn  for 
chemical  residue  analysis  for  failure  to 
meet  the  requirements  of  paragraph 
(c)(3)  of  this  section. 

(3)  An  accredited  laboratory  may 
have  its  accreditation  withdrawn  for 
either  protein,  mositure,  fat  and  salt 
analysis  or  for  chemical  residue  analysis 
if  the  laboratory  owner  or  operator,  or 
any  agent  or  employee  in  the  scope  of 
his  agency  or  employment,  has: 

(i)  Altered  any  official  sample  or 
analytical  findings,  or, 

(ii)  Substituted  any  analysis  from  a 
non-accredited  laboratory.  Accredited 
laboratories  may  not  send  official 
samples  to  non-accredited  laboratories 
for  analysis. 

(4)  Withdrawals  of  accreditation  for 
chemical  residue  analysis  may  be 
limited  to  the  analysis  of  particular 
chemicals  or  classes  of  chemicals  if  the 
deficiencies  relate  only  the  those 
chemcials  or  classes  of  chemicals  and  to 
the  requirements  in  paragraph  (c)(3)(ix) 
of  this  section. 

(f)  Appeal  procedures.  Accreditation 
of  any  laboratory  may  be  refused  or 
withdrawn  under  the  conditions 
previously  described  herein.  The  owner 
or  operator  of  the  laboratory  will  be  sent 
written  notice  of  the  refusal  or 
withdrawal  of  accreditation  by  the 
Administrator.  In  such  cases,  the 
laboratory  owner  or  operator  will  be 
provided  the  opportunity  to  present, 
within  30  days  of  the  date  of  the 
notification  of  the  action,  a  statement 
challenging  the  merits  or  validity  of  such 
action  and  to  request  an  oral  hearing 
with  respect  to  the  denial  or  withdrawal 
decision.  An  oral  hearing  shall  be 
granted  if  there  is  any  dispute  of 
material  fact  joined  in  such  responsive 
statement.  The  proceeding  shall 
thereafter  be  conducted  in  accordance 
with  the  applicable  rules  of  practice 
which  shall  be  adopted  for  the 
proceeding.  Any  such  refusal  shall  be 
effective  upon  the  notification,  and  shall 
continue  in  effect  unitl  final 
determination  of  the  matter.  Any  such 
withdrawal  shall  be  effective  upon 
notification,  but  shall  be  held  in 
abeyance  until  final  determination  of  the 
matter  except  in  cases  where  the 


Administrator  determines  the  public 
health,  interest,  or  safety  requires  the 
withdrawal  to  continue  in  effect  until 
the  final  determination  of  the  matter. 

(Sec.  21.  34  Stat.  1260,  as  amended,  21  U.S.C. 
621:  42  FR  35625,  35626) 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

Furthermore,  Part  381,  Subpart  0,  of 
the  poultry  products  inspection 
regulations  (9  CFR  381)  would  be 
amended  by  adding  a  new  §  381.153, 
and  the  Table  of  Contents  would  be 
amended  accordingly,  to  read  as 
follows: 

§  38 1 . 1 53  Accreditation  of  chemistry 
iaboratories. 

(a)  Definitions: 

(1)  Accredited  Laboratory — A  non- 
USDA  chemistry  laboratory  that  has 
met  the  requirements  specified  in  this 
section  for  accreditation.  Payment  for 
analysis  of  official  samples  is  to  be 
made  by  the  laboratory  client. 

(2)  Spilt  Samples — A  duplicate  of  an 
official  sample,  which  is  analyzed  by  an 
FSQS  Multidisciplinary  Laboratory  and 
is  used  for  comparison  to  determine  the 
continued  analytical  capability  of  the 
accredited  laboratory. 

(3)  FSQS  Form  6200-2— The 
laboratory  biweekly  report  used  by 
FSQS  and  those  laboratories  accredited 
for  moisture,  protein,  fat  and  salt 
analysis  in  meat  and  poultry  products. 
The  results  of  the  analysis  for  protein, 
mositure,  salt,  and  fat  content  are 
reported  on  this  form  to  the  Chemistry 
Division,  Science  Program,  Food  Safety 
and  Quality  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

(4)  MP  Form  115 — The  laboratory 
biweekly  report  used  by  FSQS  and 
those  laboratories  accredited  for 
chemical  residue  analysis  in  meat  and 
poultry  food  products.  The  results  of  the 
analysis  for  chemical  residues  are 
reported  on  this  form  to  the  Chemistry 
Division,  Science  Program,  Food  Safety 
and  Quality  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

(5)  Minor  deviation — 

(i)  Laboratories  occredited  for 
analysis  of  protein,  moisture,  fat  and 
salt  cantent: 

A  difference  between  the  accredited 
laboratory  sample  result  and  the  FSQS 
Multidisciplinary  Laboratory  split 
sample  or  check  sample  result  that 
exceeds  the  following  values:  protein  = 
±  0.5%,  moisture  and  fat  =  ±  1.0%,  and 
salt  =  ±  0.3%;  but  does  not  exeed  the 
following  values:  protein  =  ±  1.0%, 
moisture  and  fat  =  ±  2.0%,  and  salt  = 
±  0.6%. 

(ii)  Labaratories  accredited  for 
analysis  of  chemical  residues: 
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A  difference  between  the  accredited 
laboratory  sample  result  and  the  FSQS 
Multidisciplinary  Laboratory  split 
sample  or  check  sample  result  that 
exceeds  2  times  but  not  4  times  the 
coefficient  of  variation  times  the  mean 
of  the  two  results. 

(6)  Major  deviation — 

(i)  Laboratories  accredited  for 
analysis  of  protein,  moisture,  fat  and 
salt  content: 

A  difference  between  the  accredited 
laboratory  sample  result  and  the  FSQS 
Multidisciplinary  Laboratory  split 
sample  or  check  sample  result  that 
exceeds  the  following  values:  protein  = 

±  1.0%,  moisture  and  fat  =  ±  2.0%,  and 
salt  =  ±  0.6%. 

(ii)  Laboratories  accredited  for 
analysis  of  chemical  residues: 

A  difference  between  the  accredited 
laboratory  sample  result  and  the  FSQS 
Multidisciplinary  Laboratory  split 
sample  or  check  sample  result  that 
exceeds  4  times  the  coefHcient  of 
variation  times  the  mean  of  the  two 
results. 

(7)  Official  sample — A  sample 
selected  by  a  Federal  inspector  at  an 
establishment.  For  samples  for  chemical 
residue  analysis,  this  term  also  includes 
any  sample  selected  and  submitted 
under  USDA  supervision  by  a  grower  of 
poultry  or  by  an  establishment. 

(8)  Accredited  Laboratory 
Coordinator — ^The  FSQS  official 
responsible  for  coordinating  all  activites 
of  laboratory  accreditation  and 
automatic  data  processing  (ADP) 
analysis. 

(9)  Minimum  Proficiency  Level — ^The 
minimum  level  of  incurred  residue 
expected  to  be  identified  and  quantified 
by  an  accredited  laboratory. 

(10)  COV (Coefficient  of  Variation} — 
The  standard  deviation  of  a  set  of 
analytical  results  multiplied  by  100, 
divided  by  the  average  value  of  those 
analytical  results. 

(11)  Accreditation  Check  Samples — A 
set  of  samples  prepared  by  an  FSQS 
laboratory  and  used  to  ascertain  a  non- 
USDA  laboratory’s  analytical  capability 
for  obtaining  accreditation. 

(12)  Official  Check  Samples — 

Samples  prepared  by  an  F^QS 
laboratory  and  used  to  determine  an 
accredited  laboratory’s  continued 
analytical  capability. 

(13)  AO  AC  procedures — Procedures  of 
chemical  analysis  accepted  by  the 
Association  of  Official  Analytical 
Chemists  (AOAC)  and  published  in  the 
"Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists.”  * 


(14)  Standards  of  performance  for 
initial  and  continued  laboratory 
accreditation  for  chemical  residue 
analyses — ^Table  i  establishes  the 
standards  of  performance  which  must 


be  met  by  non-USDA  laboratories  for 
residue  analyses  using  analytical 
procedures  designated  and  approved  by 
FSQS: 


Table  1 


Residue 

Minirnum 

proficiency 

level 

Percent 

expected 

recovery 

Initial 

acceptance 

criteria* 

Continued 

acceptance 

cttteria* 

AMnn . . . 

0.10  ppm 

80-100 

<COV  15% 

<COV20% 

Benzene  hexachlonde . . . 

0.10  ppm 

80-100 

<COV  15% 

<;COV20% 

Chkxdane 

0.3  ppm 

80-100 

<COV  15% 

<COV20% 

OieWnn 

0.10  ppm 

80-100 

<COV  15% 

<COV  20% 

DOT  .  _  -  -  _ 

0.15  ppm 

80-100 

cCOV  15% 

<COV20% 

DDE 

0.10  ppm 

80-100 

<COV  15% 

<COV  20% 

TDE 

0.15  ppm 

80-100 

<COV15% 

<COV  20% 

Endnn 

0.10  ppm 

80-100 

<OOV  15% 

<COV20% 

HeptadHor 

0.10  ppm 

80-100 

<COV  15% 

<COV20% 

Heptachlor  epoxide . 

0.10  ppm 

80-100 

<COV  15% 

<COV20% 

Lindane 

0.10  ppm 

80-100 

<COV  15% 

<COV  20% 

Methoxychkx . - . 

0.5  ppm 

80-100 

<COV  15% 

<COV20% 

Toxaphene 

1.0  ppm 

80-100 

<COV  15% 

<COV20% 

PotycMonnated  biphanyle . - . - . 

0.5  ppm 

80-100 

<COV  15% 

<COV20% 

Hexachlorobenzene . 

0.10  ppm 

80-100 

<COV  15% 

<COV  20% 

Mirex 

0.1  ppm 

80-100 

<COV  15% 

<COV  20% 

Nonachkir 

0.15  ppm 

80-100 

<COV  15% 

<COV20% 

Polytxommated  biphenyls . . . . 

0.15  ppm 

80-100 

<COV  15% 

<COV  20% 

Arsenic . . . . . . . 

0.20  ppm 

N/A 

cCOV  15% 

<COV  20% 

Sulla  drugs 

0.1  ppm 

65-85 

cCOV  12% 

<COV  16% 

DCS 

2ppb 

60-90 

<COV  12% 

<COV  16% 

Ipiomdazole 

appb 

60-900 

<COV  15% 

<COV20% 

Nitrosamme . 

5ppb 

70-110 

<COV8% 

<COV  12% 

at  the  10 

at  the  10 

ppb  level 

ppb  level 

'Proper  identification  of  each  residue  present  is  required. 


(b)  Laboratories  accredited  for 
analysis  of  protein,  moisture,  fat  and 
salt  content  in  poultry  products. 

(1)  Applying  for  Accreditation.^ 
Application  for  accreditation  shall  be 
made  by  letter  by  the  owner  or  operator 
of  the  non-USDA  laboratory  to  the 
Accredited  Laboratory  Coordinator, 
Chemistry  Division,  Science  Program, 
Food  Safety  and  Quality  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Laboratories  whose 
accreditation  has  been  refused  or 
withdrawn  under  the  circumstances 
described  in  paragraph  (d)  or  (e)  of  this 
section  may  reapply  for  accreditation  no 
sooner  than  1  year  after  the  effective 
date  of  that  action. 

(2)  Criteria  for  obtaining 
accreditation.  Non-USDA  chemistry 
laboratories  may  be  accredited  for  the 
Accredited  Laboratory  Program  for  the 
analysis  of  moisture,  protein,  fat,  and 


available  from  the  Association  of  Official 
Analytical  Chemists,  1111  N.  19th  Street,  Suite  210, 
Arlington.  Virginia  22209. 

*  Laboratories  designated  by  FSQS  as  “certified" 
on  the  effective  date  of  this  regulation  will 
automatically  become  accredited  laboratories  for 
their  current  type  of  analysis  without  complying 
with  paragraph  (b)(1)  and  (b)(2)  of  this  section. 
However,  all  other  requirements  of  this  section  shall 
be  applicable  to  such  laboratories. 


salt  content.  'This  accreditation 
authorizes  ofHcial  FSQS  acceptance  of 
such  analytical  test  results  from  those 
laboratories  on  official  samples.  To 
obtain  FSQS  accreditation  for  moisture, 
protein,  fat,  and  salt  analyses,  a  non- 
USDA  chemistry  laboratory  must: 

(i)  Provide  to  FSQS  the  name  and 
address  of  at  least  one  official  poultry 
establishment  which  has  agreed  to 
employ  its  services, 

(ii)  Be  supervised  by  a  person  holding, 
at  a  minimum,  a  bachelor’s  degree  in 
chemistry,  and  1  year^  experience  in 
poultry  chemistry,  or  the  equivalent  as 
determined  by  the  Administrator,  FSQS, 

(iii)  Successfully  demonstrate 
analytical  capability  using  AOAC 
procedures  '  by  taking  part  in  a  30  check 
sample  accreditation  study  carried  out 
between  the  applying  laboratory  and  a 
Multidisciplinary  Laboratory,  Field 
Service  Laboratories  Division,  Science 
Program,  FSQS,  USDA.  The  applying 
laboratory  will  bear  the  costs  of  its 
analysis.  If  analysis  of  the  Hrst  set  of 
accreditation  check  samples  does  not 
meet  FSQS  standards  for  obtaining 
accreditation,  a  second  set  of  samples 
will  be  provided  to  the  non-USDA 
laboratory.  If  the  analysis  of  the  second 
set  of  sample  does  not  meet  FSQS 


'  Copies  of  this  publication  are  on  file  with  the 
Director.  Office  of  the  Federal  Register,  and  are 
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standards  for  obtaining  accreditation, 
no  additional  set  of  accreditation  check 
samples  will  be  provided  for  a  1-year 
time  period  commencing  from  the  date 
on  which  the  analysis  results  of  the 
second  set  was  reported  to  FSQS.  The 
applying  laboratory  must  meet  the 
following  standards  on  results  from 
analyzing  the  30  accreditation  check 
samples: 

(o)  Not  more  than  25  percent  of 
samples  tested  shall  have  minor 
deviations. 

(b)  Not  more  than  5  percent  of 
samples  tested  shall  have  major 
deviations. 

(c)  Data  must  conform  to  normal 
statistical  distribution. 

(iv)  Allow  access  to  and  inspection  of 
the  laboratory  by  FSQS  officials  prior  to 
a  determination  as  to  the  granting  of 
accredited  status. 

(3)  Standards  for  maintaining 
accreditation.  To  maintain  accreditation 
for  the  Accredited  Laboratory  Program 
for  moisture,  protein,  fat,  and  salt 
analyses,  a  non-USDA  chemistry 
laboratory  must: 

(i)  Report  analytical  results  of  the 
moisture,  protein,  fat  and  salt  content  of 
official  samples  biweekly  on  FSQS  Form 
6200-2  to  the  Chemistry  Division, 

Science  Program,  FSQS,  UDSA. 

(ii]  Maintain  laboratory  quality 
control  records  for  a  period  of  3  years. 

(iiij  Maintain  complete  records  of  the 
receipt,  analysis,  and  disposition  of 
official  samples  in  a  permanently  bound 
book  for  a  period  of  3  years  after  the  last 
entry. 

(iv)  Maintain  a  “standards  book" 
which  is  a  premanently  bound  book 
with  sequentially  numbered  pages 
containing  all  readings  and  calculations 
for  standardization  of  solutions, 
determination  of  recoveries,  and 
calibration  of  instruments.  All  entries 
are  to  be  dated  and  signed  by  the 
analyst  and  his/her  supervisor  within  1 
working  day,  and  the  book  is  to  be 
maintained  for  a  period  of  3  years  after 
the  last  entry. 

(v)  Analyze  official  check  samples 
whenever  requested  by  USDA,  at  no 
cost  to  USDA  within  1  week  of  sample 
receipt. 

(vi)  Infonn  the  Chemistry  Division, 
Science  Program,  FSQS,  by  certified  or 
registered  mail,  when  a  change  in 
laboratory  supervisory  personnel 
occurs. 

(vii)  Permit  FSQS  officials  to  perform 
both  announced  and  unannounced  on¬ 
site  laboratory  reviews. 

(viii)  Use  official  AOAC  procedures  * 
on  official  samples. 

(ix)  Maintain  acceptable  analytical 
agreement  of  the  laboratory’s  official 
sample  results  with  split  sample  results 


from  a  Multidisciplinary  Laboratory, 

Field  Service  Laboratories  Division, 
Science  Program,  FSQS.  Acceptable 
agreement  is: 

(o)  Not  more  than  25  percent  of  the 
samples  tested  having  minor  deviations. 

(6)  Not  more  than  5  percent  of  the 
samples  tested  having  major  deviations. 

(c)  Data  conforming  to  normal 
statistical  distribution. 

(x)  Report  analytical  results  of  official 
samples  in  accordance  with  the 
instructions  of  the  Accredited 
Laboratory  Coordinator  before  making 
the  results  available  to  any  other  party. 
The  Federal  inspector  at  any 
establishment  may  assign  the  analysis 
of  official  samples  to  an  FSQS-Science 
Multidisciplinary  Laboratory  if,  in  his/ 
her  view,  there  are  an  excessive  number 
of  delays  in  receiving  test  results  on 
official  samples  from  an  accredited 
laboratory. 

(c)  Laboratories  accredited  for 
chemical  residue  analysis  in  poultry 
products. — (1)  Applying  for 
accreditation.  ®  Application  for 
accreditation  shall  be  made  by  letter  by 
the  owner  or  operator  of  the  non-USDA 
laboratory  tojhe  Accredited  Laboratory 
Coordinator,  Chemistry  Division, 

Science  Program,  Food  Safety  and 
Quality  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
Laboratories  whose  accreditation  has 
been  refused  or  withdrawn  under  the 
circumstances  described  in  paragraphs 

(d)  or  (e)  of  this  section  may  reapply  for 
accreditation  no  sooner  than  1  year  after 
the  effective  date  of  that  action. 

(2)  Criteria  for  obtaining 
accreditation.  Non-USDA  chemistry 
laboratories  may  be  accredited  for  the 
Accredited  Laboratory  Program  for  the 
analysis  for  the  residue  content  of 
particular  chemicals  or  classes  of 
chemicals.  This  accreditation  authorizes 
official  FSQS  acceptance  of  such 
analytical  test  results  from  such 
laboratories  on  official  samples.  To 
obtain  FSQS  accreditation  for  chemical 
residue  analysis,  a  non-USDA  chemistry 
laboratory  must: 

(i)  Be  supervised  by  a  person  holding, 
at  a  minimum,  a  bachelor's  degree  in 
chemistry  from  an  American  Chemical 
Society  (ACS)  approved  college  or 
university  and  having  a  minimum  of  3 
years’  experience  in  the  preceding  6 
years  in  the  residue  analysis  of  those 
particular  chemicals  or  classes  of 
chemicals  for  which  accreditation  is 


’Laboratories  designated  by  FSQS  as 
"recognized"  on  the  effective  date  of  this  regulation 
will  automatically  become  accredited  laboratories 
for  their  current  type  of  analysis  without  oomplying 
with  paragraphs  (c)(1)  and  (c)(2)  of  this  section. 
However,  all  other  requirements  of  this  section  shall 
be  applicable  to  such  laboratories. 


sought  or  the  equivalent  as  determined 
by  the  Administrator,  FSQS:  or  8  years’ 
experience  in  the  preceding  10  years  in 
the  residue  analysis  of  those  particular 
chemicals  or  classes  of  chemicals  for 
which  accreditation  is  sought,  and  a 
bachelor’s  degree  in  chemistry  from  any 
college  or  university. 

(ii)  Successfully  demonstrate 
analytical  capability  for  the  particular 
chemical  or  classes  of  chemicals  applied 
for  using  procedures  designated  and 
approved  by  FSQS  by  taking  part  in  a 
check  sample  accreditation  study 
carried  out  between  the  applying 
laboratory  and  a  Multidisciplinary 
Laboratory,  Field  Service  Laboratories 
Division,  Science  Program,  FSQS, 

USDA.  The  applying  laboratory  will 
bear  the  costs  of  its  analysis.  If  analysis 
of  the  first  set  of  accreditation  check 
samples  for  the  particular  chemical  or 
classes  of  chemicals  does  not  meet 
FSQS  standards  for  obtaining 
accreditation,  a  second  set  of  samples 
will  be  provided  to  the  non-USDA 
laboratory.  If  the  analysis  of  the  second 
set  of  samples  does  not  meet  FSQS 
standards  for  obtaining  accreditation, 
no  additional  set  of  accreditation  check 
samples  for  the  particular  chemical  or 
class  of  chemicals  will  be  provided  for  a 
l-year  time  period  commencing  from  the 
date  on  which  the  analysis  results  of  the 
second  set  was  reported  to  FSQS.  With 
regard  to  the  accreditation  check 
samples,  the  applying  laboratory  must 
meet  the  standards  of  performance  for 
initial  laboratory  accreditation  for 
chemical  residue  analysis  of  the 
particular  chemical  or  class  of  chemicals 
(Table  1)  and 

(a)  Not  more  than  25  percent  of  the 
samples  tested  shall  have  minor 
deviations. 

(A)  Not  more  than  5  percent  of  the 
samples  tested  shall  have  major 
deviations. 

(c)  Data  must  conform  to  normal 
statistical  distribution. 

(iii)  Allow  access  to  and  inspection  of 
the  laboratory  by  FSQS  officials  prior  to 
a  determination  as  to  the  granting  of 
accredited  status. 

(3)  Standards  for  maintaining 
accreditation.  To  maintain  accreditation 
for  the  Accredited  Laboratory  Piogram 
for  chemical  residue  analysis,  a  non- 
USDA  chemistry  laboratory  must: 

(i)  Report  analytical  chemical  residue 
results  of  official  samples  biweekly  on 
MP  Form  115  to  the  Chemistry  Division, 
Science  Program,  FSQS,  USDA. 

(ii)  Maintain  laboratory  quality 
control  records  for  a  period  of  3  years. 

(iii)  Maintain  complete  records  of  the 
receipt,  analysis,  and  disposition  of 
official  samples  in  a  permanently  bound 
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book  for  a  period  of  3  years  after  the  last 
entry. 

(iv)  Maintain  a  ‘‘standards  book” 
which  is  a  permanently  bound  book 
with  sequentially  numbered  pages 
containing  all  readings  and  calculations 
for  standardization  of  solutions, 
determination  of  recoveries,  and 
calibration  of  instruments.  All  entries 
are  to  be  dated  and  signed  by  the 
analyst  and  his/her  supervisor  within  1 
working  day  and  the  book  is  to  be 
maintained  for  a  period  of  3  years  after 
the  last  entry. 

(v)  Analyze  official  check  samples 
whenever  requested  by  USDA,  at  no 
cost  to  USDA  within  1  week  of  sample 
'receipt. 

(vij  Inform  Chemistry  Division, 

Science  Program,  FSQS,  by  certified  or 
registered  mail,  when  a  change  in 
laboratory  supervisory  personnel 
occurs. 

(vii)  Permit  FSQS  officials  access  to 
perform  both  announced  and 
unannounced  on-site  laboratory 
reviews. 

(viii)  Use  analytical  procedures 
designated  and  approved  by  FSQS 
officials  on  official  samples. 

(ix)  Maintain  acceptable  analytical 
agreement  of  the  laboratory’s  official 
sample  results  with  split  sample  results 
from  a  Multidisciplinary  Laboratory, 
Field  Service  Laboratories  Division, 
Science  Program,  FSQS.  Acceptable 
agreement  is  meeting  the  standards  of 
performance  for  continued  laboratory 
accreditation  for  chemical  residue 
analysis  for  the  particular  chemical  or 
class  of  chemicals  (Table  I],  and 

(o)  Not  more  than  25  percent  of  the 
samples  tested  having  minor  deviations. 

(6)  Not  more  than  5  percent  of  the 
samples  tested  having  major  deviations. 

(cj  Data  conforming  to  normal 
statistical  distribution. 

(x)  Report  analytical  results  of  official 
samples  in  accordance  with  the 
instructions  of  the  Accredited 
Laboratory  Coordinator  before  making 
the  results  available  to  any  other  party. 

(d)  Refusal  of  accreditation.  Upon  a 
determination  by  the  Administrator  a 
laboratory  may  be  refused  accreditation 
for  the  following  reasons: 

(1)  A  laboratory  may  be  refused 
accreditation  for  protein,  moisture,  fat 
and  salt  analysis  for  failure  to  meet  the 
requirements  of  paragraph  (b)(2}  of  this 
section. 

(2)  A  laboratory  may  be  refused 
accreditation  for  chemical  residue 
analysis  for  failure  to  meet  the 
requirements  of  paragraph  (c](2]  of  this 
section.  The  refusal  may  be  limited  to 
the  analysis  of  particular  chemicals  or 
classes  of  chemicals  if  the  deficiencies 
relate  only  to  those  chemicals  or  classes 


of  chemicals  and  to  the  requirements  in 
paragraph  (c)(2)(i)  or  (ii)  of  this  section. 

(e)  Withdrawal  of  accreditation.  Upon 
a  determination  by  the  Administrator  an 
accredited  laboratory  may  have  its 
accreditation  withdrawn  for  the 
following  reasons: 

(1)  An  accredited  laboratory  may 
have  its  accreditation  withdrawn  for 
protein,  moisture,  fat  and  salt  analysis 
for  failure  to  meet  the  requirements  of 
paragraph  (b)(3)  of  this  section. 

(2)  An  accredited  laboratory  may 
have  its  accreditation  withdrawn  for 
chemical  residue  analysis  for  failure  to 
meet  the  requirements  of  paragraph 
(c)(3)  of  this  section. 

(3)  An  accredited  laboratory  may 
have  its  accreditation  withdrawn  for 
either  protein,  moisture,  fat  and  salt 
analysis  or  for  chemical  residue  analysis 
if  the  laboratory  owner  or  operator,  or 
any  agent  or  employee  in  the  scope  of 
his  agency  or  employment,  has: 

(i)  Altered  any  official  sample  or 
analytical  finding,  or 

(ii)  Substituted  any  analysis  from  a 
non-accredited  laboratory.  Accredited 
laboratories  may  not  send  official 
samples  to  non-accredited  laboratories 
for  analysis. 

(4)  Withdrawals  of  accreditation  for 
chemical  residues  analysis  may  be 
limited  to  the  analysis  of  particular 
chemicals  or  classes  of  chemicals  if  the 
deficiencies  relate  only  to  those 
chemicals  or  classes  of  chemicals  and  to 
the  requirements  in  paragraph  (c)(3)(ix) 
of  this  section. 

(f)  Appeal  procedures.  Accreditation 
of  any  laboratory  may  be  refused  or 
withdrawn  under  the  conditions 
previously  described  herein.  The  owner 
or  operator  of  the  laboratory  will  be  sent 
written  notice  of  the  refusal  or 
withdrawal  of  accreditation  by  the 
Administrator.  In  such  cases,  the 
laboratory  owner  or  operator  will  be 
provided  the  opportunity  to  present, 
within  30  days  of  the  date  of  the 
notification  of  the  proposed  action,  a 
statement  challenging  the  merits  or 
validity  of  such  action  and  to  request  an 
oral  hearing  with  respect  to  the  denial  or 
withdrawal  decision.  An  oral  hearing 
shall  be  granted  if  there  is  any  dispute 
of  material  fact  joined  in  such 
responsive  statement.  The  proceeding 
shall  thereafter  be  conducted  in 
accordance  with  the  applicable  rules  of 
practice  which  shall  be  adopted  for  the 
proceeding.  Any  such  refusal  shall  be 
effective  upon  the  notification  and  shall 
continue  in  effect  until  final 
determination  of  the  matter.  Any  such 
withdrawal  shall  be  effective  upon 
notification,  but  shall  be  held  in 
abeyance  until  final  determination  of  the 
matter  except  in  cases  where  the 


Administrator  determines  the  public 
health,  interest,  or  safety  requires  the 
withdrawal  to  continue  in  effect  until  i 

the  final  determination  of  the  matter. 

(Sec.  14,  71  Stat.  441,  as  amended,  21  U.S.C. 

463:  42  FR  35625,  35626) 

Done  at  Washington,  D.C.,  on  November  3, 

1980.  .  j 

Carol  Tucker  Foreman, 

Assistant  Secretary  far  Food  and  Consumer 
Services.  j 


[Release  No.  34-17259,  File  No.  S7-590] 

Filings  by  Self-Regulatory 
Organizations  of  Proposed  Rule 
Changes  and  Other  Materials  With  the 
Commission 


action:  Withdrawal  of  a  proposed  rule 
and  withdrawal  of  proposed 
amendments  to  a  rule  and  a  related 
form. 

SUMMARY:  In  light  of  amendments  it  has 
adopted  to  requirements  applicable  to 
the  filings  by  Self-regulatory 
organizations  of  proposed  rule  changes 
and  certain  other  materials,  the 
Commission  is  announcing  (i) 
withdrawal  of  a  proposed  rule  that 
would  have  defined  the  term  “rule”  of  a 
self-regulatory  organization  and  (ii) 
withdrawal  of  proposed  amendments  to 
a  rule  and  related  form  that  would  have 
provided  summary  effectiveness  for 
certain  proposed  rule  changes  of  a  self- 
regulatory  organization  circulated,  for 
pre-filing  review,  to  the  Commission  and 
to  persons  who  would  be  subject  to  the 
rules. 

EFFECTIVE  DATE:  November  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Davis,  Esq.,  (202)  272-2846  or 
Jeffrey  Jordan,  Esq.,  (202)  272-2847, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  In  a 
companion  release  issued  today,’  the 
Securities  and  Exchange  Commission  is 
announcing  certain  actions  designed  to 
facilitate  review  of  proposed  rule 
changes  of  self-regulatory  organizations 
under  Section  19(b)*  of  the  Securities 


'  Securities  Exchange  Act  Release  No.  17256 
(October  30, 1980). 

‘15U.S.C.  78s(b). 


(FR  Doc.  80-34787  Filed  11-6-80;  8:45  am) 

BILUNG  CODE  3410-OM-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 


AGENCY:  Securities  and  Exchange 
Commission. 
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Exchange  Acfof  1934  (the  “Act”).*  As 
part  of  those  actions,  the  Commission  is 
withdrawing  certain  proposals  made 
earlier*  relating  to  these  matters. 
Specifically,  for  the  reasons  explained  in 
the  companion  release,  the  Commission 
is  announcing  the  following  actions: 

(1)  Withdrawal  of  proposed  Rule  3b-7, 
which  would  have  defined  the  term 
“rule”  of  a  self-regulatory  organization 
for  purposes  of  Sections  3(a){27)  and 
3(a)(28)  of  the  Act. 

(2)  Withdrawal  of  proposed 
amendments  to  Rule  19b-4  and  related 
Form  19b-4A  that  would  have  provided 
summary  effectiveness  for  certain 
proposed  rule  changes  of  a  self- 
regulatory  organization  circulated,  for 
pre-filing  review,  to  the  Commission  and 
to  persons  who  would  be  subject  to  the 
rules. 

Further  explanation  of  the  above 
actions,  and  of  other  actions  being  taken 
concerning  filings  of  proposed  rule 
changes  and  other  materials,  is  provided 
in  the  companion  release  issued  today. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

October  30, 1980. 

|FR  Doc.  80-34738  Filed  11-8-80: 8:45  am) 

■LUNG  CODE  SOIO-OI-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

[FRL  1596-1;  FAP  9H5196/P19] 

Glyphosate;  Propoaed  Food  Additive 
Tolerances 

Correction 

In  FR  Doc.  80-26939,  appearing  at 
page  58494  in  the  issue  for  Wednesday, 
September  3, 1980,  make  the  following 
corrections: 

(1)  In  the  “Summary”  paragraph,  in 
the  seventh  line,  “isopropylsponic” 
should  have  read  “isopropylamine”. 

(2)  In  the  first  paragraph  under 
“Supplementary  Information”,  in  the 
twelfth  line,  the  word  “the”  should  have 
read  “from”. 

MUJNa  CODE  150S-01-M 


*15  U.S.C.  78a  et  seq. 

*  Securities  Exchange  Act  Release  No.  15838  (May 
18. 1979),  44  FR  30924  (May  29, 1979). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  80N-0357] 

Hair  Grower  and  Hair  Loss  Prevention 
Drug  Products  for  Over-the-Counter 
Human  Use 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
hair  grower  and  hair  loss  prevention 
drug  products  be  classined  in  Category 
II  as  being  not  generally  recognized  as 
elective  and  as  being  misbranded  for 
over-the-counter  (OTC)  use.  The 
document,  based  on  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
External  Drug  Products,  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  the  Food  and  Drug 
Administration  (FDA). 

DATES:  Comments  by  February  5, 1981. 
Reply  comments  by  March  9. 1981. 
ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  E.  Gilbertson,  Bureau  of  Drugs 
(HFA-510),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301^3-4960. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Part  330  (21  CFR  Part 
330),  FDA  received  on  December  10, 

1979  a  report  on  hair  grower  and  hair 
loss  prevention  drug  products  from  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products. 

Under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)).  the  agency  issues  (1)  a 
proposed  regulation  containing  the 
monograph  recommended  by  the  Panel, 
which  establishes  conditions  under 
which  OTC  hair  grower  and  hair  loss 
prevention  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded;  (2)  a  statement  of  the 
conditions  excluded  ffom  the 
monograph  because  the  Panel 
determined  that  they  would  result  in  the 
drugs'  not  being  generally  recognized  as 
safe  and  effective  or  would  result  in 
misbranding;  (3)  a  statement  of  the 
conditions  excluded  from  the 
monograph  because  the  Panel 
determined  that  the  available  data  are 
insufficient  to  classify  these  conditions 
under  either  .(1)  or  (2)  above;  and  (4)  the 
conclusions  and  recommendations  of 
the  Panel. 


Because  the  Panel’s  recommendations 
on  hair  grower  and  hair  loss  prevention 
drug  products  for  OTC  use  contain  no 
Category  I  or  Category  III  conditions, 
FDA  is  therefore  issuing  the  Panel’s 
recommendations  as  a  notice  proposing 
Category  II  classification  of  hair  grower 
and  hair  loss  prevention  drug  products 
for  OTC  use. 

The  unaltered  conclusions  and 
recommendations  of  the  Panel  are 
issued  to  stimulate  discussion, 
evaluation,  and  comment  on  the  full 
sweep  of  the  Panel’s  deliberations.  The 
report  has  been  prepared  independently 
of  FDA,  and  the  agency  has  not  yet  fully 
evaluated  the  report.  This  document 
represents  the  best  scientific  judgment 
of  the  Panel  members,  but  does  not 
necessarily  reflect  the  agency’s  position 
on  any  particular  matter  contained  in  it. 
The  Panel’s  findings  appear  in  this 
document  as  a  formal  notice  to  propose 
classification  of  hair  grower  and  hair 
loss  prevention  drug  products  as 
Category  II  and  to  obtain  public 
comment  before  the  agency  reaches  any 
decision  on  the  Panel’s 
recommendations.  Should  the  agency 
accept  the  Panel’s  recommendation  that 
the  ingredients  in  hair  grower  and  hair 
loss  prevention  drug  products  be 
classified  as  Category  II,  a  regulation 
declaring  the  products  to  be  new  drugs 
within  the  meaning  of  section  201(p)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321(p))  will  be  proposed 
for  inclusion  in  Part  310,  Subpart  E  (21 
CFR  Part  310,  Subpart  E).  The  agency  is 
including  the  proposed  regulation  in  this 
notice  to  obtain  full  public  comment  at 
this  time.  After  FDA  has  carefully 
reviewed  the  comments  and  reply 
comments,  submitted  in  response  to  this 
notice,  the  agency  will  issue  a  tentative 
final  order  on  hair  grower  and  hair  loss 
prevention  drug  products  for  OTC  use. 

Should  FDA  accept  the  conclusions 
and  recommendations  of  the  Panel,  the 
agency  would  propose  that  hair  grower 
and  hair  loss  prevention  drug  products 
be  eliminated  from  the  OTC  market, 
effective  6  months  after  the  date  of 
publication  of  a  final  order  in  the 
Federal  Register,  regardless  of  whether 
further  testing  is  undertaken  to  justify 
their  future  use. 

In  accordance  with  §  330.10(a)(2),  the 
Panel  and  FDA  have  held  as 
confidential  all  information  concerning 
OTC  hair  grower  and  hair  loss 
prevention  drug  products  submitted  for 
consideration  by  the  Advisory  Review 
Panel.  All  the  submitted  information  will 
be  put  on  public  display  at  the  Hearing 
Clerk’s  Office,  Food  and  Drug 
Administration,  after  December  8, 1980, 
except  to  the  extent  that  the  person 
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submitting  it  demonstrates  that  it  still 
falls  within  the  confidentiality 
provisions  of  18  U.S.C.  1905  or  section 
301(j)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  331(j)).  Requests 
for  conHdentiality  should  be  submitted 
to  William  E.  Gilbertson,  Bureau  of 
Drugs  (HFD-510)  (address  above). 

A  proposed  review  of  the  safety, 
effectiveness,  and  labeling  of  all  OTC 
drugs  by  independent  advisory  review 
panels  was  announced  in  the  Federal 
Register  of  January  5, 1972  (37  FR  85). 

The  Final  regulations  providing  for  this 
OTC  drug  review  under  §  330.10  were 
published  and  made  effective  in  the 
Federal  Register  of  May  11, 1972  (37  FR 
9464).  In  accordance  with  these 
regulations,  requests  for  data  and 
information  on  all  active  ingredients 
used  in  OTC  miscellaneous  external 
drug  products  were  issued  in  the  Federal 
Register  of  November  16, 1973  (38  FR 
31697)  and  August  27, 1975  (40  FR  38179). 

The  Commissioner  of  Food  and  Drugs 
appointed  the  following  Panel  to  review 
the  information  submitted  and  to 
prepare  a  report  under  §  330.10(a)  (1) 
and  (5)  on  the  safety,  effectiveness,  and 
labeling  of  those  products: 

William  E.  Lotterhos,  M.D.,  Chairman. 

Rose  Dagirmanjian,  Ph.  D. 

Vincent ).  Derbes,  M.D.  (resigned  July 

1976) . 

George  C.  Cypress,  M.D.  (resigned 
November  1978). 

Yelva  L.  LynHeld,  M.D.  (appointed  October 

1977) . 

Harry  E.  Morton,  Sc.  D. 

Marianne  N.  O’Donoghue,  M.D. 

Chester  L  Rossi,  D.P.M. 

].  Robert  Hewson,  M.D.  (appointed 
September  1978). 

Representatives  of  consumer  and 
industry  interests  served  as  nonvoting 
members  of  the  Panel.  Marvin  M. 
Lipman,  M.D.,  of  Consumers  Union, 
served  as  the  consumer  liaison.  Gavin 
Hildick-Smith,  M.D.,  served  as  industry 
liaison  from  January  until  August  1975, 
followed  by  Bruce  Semple,  M.D.,  until 
February  1978.  Both  were  nominated  by 
the  Proprietary  Association.  Saul  A. 

Bell,  Pharm.  D.,  nominated  by  the 
Cosmetic,  Toiletry,  and  Fragrance 
Association,  also  served  as  an  industry 
liaison  since  June  1975. 

Two  nonvoting  consultants,  Albert  A. 
Belmonte,  Ph.  D.,  and  Jon  J.  Tanja,  R.Ph., 
M.S.,  have  provided  assistance  to  the 
Panel  since  February  1977. 

The  following  FDA  employees 
assisted  the  Panel:  John  M.  Davitt 
served  as  Executive  Secretary  until 
August  1977,  followed  by  Arthur  Auer 
until  September  1978,  followed  by  John 
T.  McElroy,  J.D.  Thomas  D.  DeCillis, 
R.Ph.,  served  as  Panel  Administrator 
until  April  1976,  followed  by  Michael  D. 
Kennedy  until  January  1978,  followed  by 


John  T.  McElroy,  J.D.  Joseph  Hussion, 
R.Ph.,  served  as  Drug  Information 
Analyst  until  April  1976,  followed  by 
Victor  H.  Lindmark,  Pharm.  D.,  until 
March  1978,  followed  by  Thomas  J. 
McGinnis,  R.Ph. 

Thfe  Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
was  charged  with  the  review  of  many 
categories  of  drugs.  Due  to  the  large 
number  of  ingredients  and  varied 
labeling  claims,  the  Panel  decided  to 
review  and  publish  its  findings 
separately  for  several  drug  categories 
and  individual  drug  products.  The  Panel 
presents  its  conclusions  and 
recommendations  for  hair  grower  and 
hair  loss  prevention  drug  products  in 
this  document.  The  review  of  other 
categories  of  miscellaneous  external 
drug  products  will  be  continued  by  the 
Panel,  and  its  findings  will  be  published 
periodically  in  future  issues  of  the 
Federal  Register. 

The  Panel  was  first  convened  on 
January  13, 1975  in  an  organizational 
meeting.  Working  meetings  which  dealt 
with  the  topic  in  this  document  were 
held  on:  October  29  and  30, 1978; 

January  14  and  15,  March  11  and  12, 

May  18  and  19,  August  3  and  4, 
September  28  and  29,  October  28  and  29, 
and  December  9  and  10, 1979. 

The  minutes  of  the  Panel  meetings  are 
on  public  display  in  the  Hearing  Clerk’s 
Office  {HFA-305),  Food  and  Drug 
Administration  (address  above). 

At  the  Panel’s  request,  Norman 
Orentreich,  M.D.,  appeared  before  the 
Panel  to  express  his  views  on  hair 
grower  and  hair  loss  prevention  drug 
products. 

No  person  who  so  requested  was 
denied  an  opportunity  to  appear  before 
the  Panel. 

The  Panel  has  thoroughly  reviewed 
the  literature  and  data  submissions,  has 
listened  to  additional  testimony  from  an 
interested  person,  and  has  considered 
all  pertinent  information  submitted 
through  December  10, 1979  in  arriving  at 
its  conclusions  and  recommendations. 

In  accordance  with  the  OTC  drug 
review  regulatirns  in  §  330.10,  the  Panel 
reviewed  OTC  hair  grower  and  hair  loss 
prevention  drug  products  with  respect  to 
the  following  three  categories: 

Category  I.  Conditions  under  which 
OTC  hair  grower  and  hair  loss 
prevention  drug  products  are  generally 
recognized  as  safe  and  effective  and  are 
not  misbranded. 

Category  II.  Conditions  under  which 
OTC  hair  grower  and  hair  loss 
prevention  drug  products  are  not 
generally  recognized  as  safe  and 
effective  or  are  misbranded. 


Category  III.  Conditions  for  which  the 
available  data  are  insufficient  to  permit 
final  classification  at  this  time. 

The  Panel  concludes  that  all  hair 
grower  and  hair  loss  prevention  active 
ingredients  reviewed  are  safe,  but  none 
is  effective  for  OTC  use  (Category  II). 

I.  Submission  of  Data  and  Information 

In  an  attempt  to  make  this  review  as 
extensive  as  possible  and  to  aid 
manufacturers  and  other  interested 
persons,  the  agency  compiled  a  list  of 
ingredients  recognized,  either  through 
historical  use  or  use  in  marketed 
products,  as  hair  growers  and  sebum 
hair  loss  (hair  loss  prevention)  active 
ingredients.  Thirteen  hair  grower 
ingredients  were  identified  as  follows: 
Amino  acids,  ascorbic  acid,  benzoic 
acid,  essential  oils,  fatty  acids,  hormone 
constituents,  lanolin,  oil  of  eucalyptus, 
olive  oil,  proteins,  tar  oil,  vegetable  oil, 
and  vitamins.  Thirteen  sebum  hair  loss 
prevention  ingredients  were  identified 
as  follows:  Allantoin  (5- 
ureidohydantoin),  ammonium  lauryl 
sulfate,  dichlorophene,  di-isobutyl- 
phenoxy-ethoxy-ethyl-dimethylbenzyl- 
ammonium  chloride,  estradiol,  isopropyl 
alcohol,  lauric  diethanolamide,  methyl 
ethyl  ketone,  polyethylene  glycol, 
propytlene  glycol,  sulfonated  vegetable 
and  mineral  oils,  and  tetracaine 
hydrochloride.  Notices  were  published 
in  the  Federal  Register  of  November  16, 
1973  (38  FR  31679)  and  August  27, 1975 
(40  FR  38179)  requesting  the  submission 
of  data  and  information  on  these 
ingredients  or  any  other  ingredients 
used  in  OTC  hair  growers  and  sebum 
hair  loss  drug  products. 

A.  Submissions.  Pursuant  to  the  above 
notices,  the  following  submissions  were 
received: 

Firms  and  marketed  products 
Edwards  Industrial  Center,  Inc.,  Matawan,  N] 
07747 — Hair  and  Scalp  Treatment 
Loesch  Laboratory  Consultants,  Inc., 

Houston,  TX  77006 — Antiseptic  Dressing, 
Deacidizing  Scalp  Conditioner,  L-55-A 
Scalp  Cleanser,  Special  Shampoo 
Shepard  D.  Roberts,  Brooklyn,  NY  11203 — 
Hair  Stimulant  and  Grower 

B.  Ingredients  Reviewed  by  the  Panel. 
1.  Labeled  ingredients  contained  in 

marketed  products  submitted  to  the 
Panel. 

Ammonium  lauryl  sulfate 
Ascorbic  acid 

Benzethonium  chloride  (di-isobutyl  phenoxy 
ethoxy  ethyl  dimethyl  benzyl-ammonium 
chloride,  monohydrate) 

Benzoaic  acid 
Coconut  oil 
Estradiol 
Isopropanol 
Lanolin 

Lauric  diethanolamide 
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Methyl  ethyl  ketone 
Mineral  oil 

Polyethylene  glycol  400 
Polysorbate  80 
Sodium  hydroxide 
Sulfonated  vegetable  oil 
Tetracaine  hydrochloride 
Vegetable  olive  oil 

Wheat  germ  oil  (source  of  vitamin  E  and 
thiamine) 

2.  Other  ingredients  reviewed  by  the 
Panel. 

Allantoin  (5-ureidohydantoin) 

Amino  acids 

Dichlorophen  (dichlorophene) 

Essential  oils 
Eucalyptus  oil 
Fatty  acids 
Hormone  constituents 
Olive  oil 
Propylene  glycol 
Proteins 
Tar  oil 
Vegetable  oil 
Vitamins 

C.  Classification  of  Ingredients. 

1.  Active  ingredients. 

Ascorbic  acid 

Benzoic  acid  (benzoaic  acid] 

Estradiol 

Lanolin 

Tetracaine  hydrochloride 
Wheat  germ  oil  (source  of  vitamin  E  and 
thiamine] 

2.  Inactive  ingredients. 

Ammonium  lauryl  sulfate 

Benzethonium  chloride  (di-isobutyl  phenoxy 

ethoxy  ethyl  dimethyl  benzyl-ammonium 
chloride,  monohydrate] 

Coconut  oil 

Isopropyl  alcohol  (isopropanol] 

Methyl  ethyl  ketone 
Mineral  oil 

Polyethylene  glycol  400 
Polysorbate  80 
Sodium  hydroxide 
Sulfonated  vegetable  oil 
Vegetable  olive  oil 

3.  Other  ingredients.  The  Panel  was 
not  able  to  locate  nor  is  it  aware  of  any 
data  demonstrating  the  safety  and 
effectiveness  of  the  following 
ingredients  when  used  as  OTC  hair 
grower  and  hair  loss  prevention  active 
ingredients.  The  Panel,  therefore, 
classifies  these  ingredients  as  Category 
II  for  this  use,  and  they  will  not  be 
discussed  further  in  this  document. 
Allantoin  (5-ureidohydantoin] 

Amino  acids 

Dichlorophen  (dichlorophene] 

Essential  oils 

Eucalyptus  oil  (oil  of  eucalyptus] 

Fatty  acids 
Hormone  constituents 
Laurie  diethanolamide 
Olive  oil 
Propylene  glycol 
Proteins 
Tar  oil 
Vegetable  oil 
Vitamins 


D.  Referenced  OTC  Volumes.  The 
“OTC  Volumes"  cited  throughout  this 
document  include  submissions  made  by 
interested  persons  in  response  to  the 
call-for-data  notices  published  in  the 
Federal  Register  of  November  16, 1973 
(38  FR  31697)  and  August  27, 1975  (40  FR 
38179).  All  the  information  included  in 
these  volumes,  except  for  those  * 
deletions  which  are  made  in  accordance 
with  confidentiality  provisions  as  set 
forth  in  §  330.10(a)(2),  will  be  put  on 
public  display  aher  December  8, 1980,  in 
the  Hearing  Clerk’s  Office  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

II.  General  Discussion 

The  Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
was  given  the  responsibility  to  review 
the  safety  and  effectiveness  of  single 
ingredients  as  well  as  combinations  of 
such  ingrechents  when  used  in  OTC  hair 
growers  and  sebum  hair  loss  drug 
products.  The  Panel  interpreted  that 
request  as  a  charge  to  evaluate  products 
used  for  hair  growers  and  seburm  hair 
loss  on  that  portion  of  the  human  head 
usually  covered  with  hair.  However,  the 
Panel  finds  that  the  term  “sebum  hair 
Joss”  is  too  restrictive  when  OTC  drug 
preparations  for  human  hair  loss  are 
considered.  Therefore,  instead  of  the 
term  “sebum  hair  loss,”  the  term  “hair 
loss  prevention”  was  chosen  by  the 
Panel  as  a  more  general  term  to 
accurately  describe  any  condition  that 
contributes  fo  the  prevention  of  hair  loss 
from  the  human  scalp. 

The  common  type  of  baldness,  male- 
pattern  alopecia,  is  inherited,  as  are  hair 
color,  texture,  and  curliness.  A  concern 
about  the  thinning  of  scalp  hair  resulting 
in  hair  loss  may  lead  to  the  use  of  OTC 
“hair  growth  stimulants.” 

Hair  growth  is  not  continuous  but 
rather  cyclical.  A  hair  follicle  grows  a 
hair  for  a  speciHc  period  of  time;  this 
phase  is  called  anagen.  The  hair  then 
enters  a  transitional  phase  (catagen) 
and  finally  a  resting  phase  called 
telogen.  The  telogen  or  resting  hair  sits 
in  the  hair  follicle  for  several  months; 
then  it  is  shed.  The  cycle  begins  again 
with  the  new  hair  growing  in  the  same 
follicle.  A  growing  hair  has  specific 
characteristics,  such  as  swelling  and 
pigmentation  at  the  tip.  All  growing 
hairs  have  external  and  internal  root 
sheaths. 

Several  factors  determine  hair  growth, 
i.e.,  the  rate  of  growth,  the  duration  of 
anagen,  the  duration  of  telogen,  the 
thickness  (diameter)  of  the  hair,  and  the 
percentage  of  hairs  in  the  growth 


(anagen)  phase.  For  example,  a  scalp 
hair  grows  3  to  5  years  and  has  a  much 
longer  final  length  than  an  eyebrow  hair, 
which  grows  for  about  6  months.  The 
growing  cycle  of  body  hair  varies  in 
length  from  site  to  site.  Approximately 
85  percent  of  the  hair  on  the  scalp  is  in 
the  anagen  phase.  Because  hairs  in  the 
anagen,  telogen,  and  catagen  phase  can 
be  distinguished  morphically  (by 
structure),  a  differential  hair  count  can 
be  done  by  looking  at  the  roots  (Ref.  1). 

Hormones,  with  the  exception  of  those 
topically  applied,  affect  the  hair  cycle, 
the  rate  of  hair  growth,  the  diameter, 
and  the  pigmentation  of  hair.  Topically 
applied  hormones  have  no  affect.  At 
puberty  many  hairs  change.  A  beard 
hair,  for  example,  under  the  influence  of 
the  androgen  dihydrotestosterone  is 
converted  from  a  very  fine  vellus  hair, 
which  has  no  pigment,  is  thin,  and  grows 
only  to  a  very  short  length,  to  a  coarse, 
long,  terminal  hair. 

Male-pattern  baldness  is  the  exact 
opposite  of  what  occurs  in  the 
development  of  a  beard.  A  hair  starts 
out  coarse  and  goes  to  fine.  This  occurs 
in  a  certain  pattern.  First,  there  is  a 
frontal  “V”  which  male  adolescents 
develop  and  which  is  really  physiologic 
(Ref.  1).  The  hairline  in  women  and 
children  is  usually  straight  across;  adult 
males  usually  exhibit  a  M-shaped 
hairline.  In  people  who  inherit  the  gene 
for  male-pattern  baldness  and  who  have 
a  normal  adult  male  androgen  level,  this 
frontal  “V”  continues  to  recede.  The 
crown  of  the  hair  starts  to  go  bald,  and 
eventually  the  “V”  connects  with  the 
crown.  The  result  is  a  horseshoe  pattern 
of  hair.  The  follicle  has  not  suddenly 
stopped  producing  a  hair.  Rather,  the 
cycles  of  hair  growth  become  shorter 
and  shorter;  terminal  hairs  are  replaced 
by  vellus  hairs.  Hamilton  (Ref.  2) 
showed  that  baldness  did  not  occur  in 
the  absence  of  male  hormones,  such  as 
in  men  castrated  before  puberty,  even 
though  the  tendency  to  baldness  was 
inherited.  When  given  androgens,  the 
same  subjects  became  bald. 

Hair  loss  in  women  is  not  as  great  as 
that  seen  in  men.  There  is  some  thinning 
of  the  hair  in  women  who  inherit  the 
tendency  to  pattern  alopecia  (loss  of 
hair)  in  later  years,  but  hair  loss  never 
occurs  to  the  extent  found  in  men. 

In  certain  body  states,  such  as  fever 
or  childbirth,  a  conversion  of  a  great 
many  hairs  from  the  anagen  to  the 
telogen  phase  occurs  (Ref.  3).  In  3 
months  (the  duration  of  telogen  on  the 
scalp)  these  hairs  are  shed,  and  a 
sudden  thinning  of  hair  (diffuse 
alopecia)  occurs.  Then,  new  anagen 
hairs  start  to  grow  in  the  same  follicle.  It 
would  be  difficult  to  prove  that  this  new 
hair  growth  occurred  as  a  result  of  an 
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applicntion  of  any  substance  to  the 
scalp. 

Diffuse  hair  loss  can  be  produced  by 
malnutrition  (starvation,  crash  dieting, 
iron  deficiency],  exposure  to  radiation, 
and  hormonal  imbalance 
(hypothyroidism,  hyperthyroidism, 
hypopituitarism]  (Ref.  4].  It  is  caused  by 
a  variety  of  drugs,  especially  those  used 
for  cancer  chemotherapy.  Alopecia 
areata  (an  inflammatory  loss  of  hair  in 
sharply  defined  areas],  fungus  infection, 
secondary  syphilis,  and  lupus 
erythematosus  can  cause  patchy  or 
extensive  baldness. 

Nothing  done  to  the  hair  shaft  once  it 
emerges  from  the  surface  of  the  scalp 
will  influence  the  hair  growth.  Anything 
that  would  influence  regeneration  of  the 
hair  would  have  to  work  on  the  hair 
root.  Pulling  on  the  root,  such  as  with 
tight  ponytails,  braids,  or  a  great  deal  of 
hair  teasing  can  damage  the  follicle  and 
cause  some  alteration  in  hair  growth. 
Permanent  waving,  bleaching,  shaving, 
and  other  external  trauma  to  the  hair 
shaft,  which  does  not  affect  the  hair 
root,  will  not  have  a  longterm  effect  on 
the  hair. 

Products  which  cling  to  the  hair  shaft 
will  give  extra  bulk  to  the  hair  and  make 
it  seem  thicker.  The  resulting  effect  is 
cosmetic  and  not  a  drug  action 
intrinsically  changing  the  hair.  In  order 
to  demonstrate  that  an  ingredient  is  a 
hair  restorer,  it  must  be  proven  that  the 
substance  gets  into  the  hair  root  and 
causes  stimulation  of  hair  growth. 

An  increase  in  the  rate  of  hair  growth, 
an  increase  in  the  diameter  of  the  hair 
shaft,  or  the  duration  of  the  anagen 
phase  would  be  convincing  evidence  of 
hair  growth  stimulation.  An  easier 
measurement  of  hair  growth  would  be 
the  total  weight  of  hair  produced  by 
stimulation  as  compared  to  a  control 
over  a  period  of  time.  These  studies 
should  be  carried  out  on  a  portion  of 
scalp  with  a  matched,  symmetrical  area 
of  scalp  as  simultaneous  control,  in 
order  to  allow  for  fluctuations  of  hair 
growth  from  systemic  causes  or  from  the 
season  of  the  year. 

Because  a  sudden  excessive  hair  loss 
or  an  unusual  pattern  of  hair  loss  may 
have  an  underlying  medical  cause,  the 
Panel  recommends  that  persons  having 
such  a  problem  consult  a  doctor. 

References 

(1]  Transcript  of  Proceedings  of  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products, 
January  14  and  15, 1979. 

(2)  Hamilton,  ].  B.,  "Male  Hormone 
Stimulation  is  Prerequisite  and  an  Incitant  in 
Common  Baldness,”  American  Journal  of 
Anatomy,  71:451-481, 1942. 


(3)  Kligman,  A.  M.,  “Pathologic  Dynamics 
of  Human  Hair  Loss,"  Archives  of 
Dermatology,  83:175-198, 1961. 

(4)  Rook,  A.,  D.  S.  Wilkinson,  and  F. ).  G. 
Ebling,  ‘Textbook  of  Dermatology,"  Vol.  II, 

2d  Ed.,  Blackwell  ScientiHc  Publications, 
London,  pp.  1559-1641, 1972. 

III.  Category  II  Active  Ingredients 

The  Panel  has  classiHed  the  following 
hair  grower  and  hair  loss  prevention 
ingredients  as  not  generally  recognized 
as  effective  and  as  being  misbranded  for 
OTC  use. 

Ascorbic  acid 
Benzoic  acid 
Estradiol 
Lanolin 

Tetracaine  hydrochloride 
Wheat  germ  oil 

The  Panel  received  three  submissions 
for  marketed  products  (Refs.  1,  2,  and  3]. 
One  manufacuturer  submitted  a  formula 
for  review  for  a  product  contaitiing 
tetracaine  hydrochloride,  benzoaic  acid 
[sic]  (benzoic  acid],  and  ascorbic  acid. 
The  manufacurer  claimed  that  this 
product  was  for  use  as  a  “hair  and  scalp 
treatment  product  for  preventing  hair 
loss.”  However,  neither  data  on  the 
product  nor  the  individual  ingredients 
were  submitted.  The  manufacturer 
merely  stated  that  the  tetracaine 
hydrochloride  was  employed  for  its 
vasodilatory  properties  and  antipruritic 
action  for  aiding  in  developing  hair 
follicles.  Further,  the  manufacturer 
claimed  that  benzoic  acid  was  used 
because  of  its  antibacterial  action  and 
ascorbic  acid  for  the  claimed  effect  of 
strengthening  hair  roots  by  activating 
cellular  respiration  of  the  scalp  and 
stimulating  blood  circulation  (Ref.  1]. 

The  Panel  reviewed  this  submission  and 
concluded  that  there  is  no  evidence  that 
tetracaine  hydrochloride,  benzoic  acid, 
ascorbic  acid,  or  their  combination 
applied  topically  to  the  scalp  has  any 
effect  on  hair  growth.  A  search  of  the 
scientiHc  literature  did  not  yield  any 
such  evidence. 

Another  manufacturer  submitted  a 
laboratory  report  for  a  hair  stimulant 
and  grower.  The  manufacturer  described 
the  ingredients  as  lanolin,  wheat  germ 
oil,  pure  coconut  oil,  and  pure  vegetable 
olive  oil,  but  no  data  on  the 
effectiveness  of  the  individual 
ingredients  or  the  combination  of 
ingredients  were  submitted  (Ref.  2].  The 
Panel  reviewed  the  submission  and 
concluded  that  there  is  no  evidence  that 
these  ingredients  or  their  combination 
applied  topically  to  the  scalp  have  any 
effect  on  hair  growth.  A  search  of  the 
scientific  literature  did  not  yield  any 
such  evidence. 

A  third  manufacturer  submitted  both 
safety  and  effectiveness  data  for  a 


variety  of  products  used  for  sebum  hair 
loss.  Treatment  includes  the  sequential 
use  of  the  following  Hve  products:  (1]  A 
deacidizing  scalp  conditioner  (claimed 
for  correcting,  destroying,  or  neutralizing 
an  acid],  (2]  a  scalp  cleanser,  (3]  a 
shampoo,  (4]  a  hair  growth  stimulator, 
and  (5]  an  antiseptic  dressing.  The 
manufacturer  identified  the  active 
ingredients  as:  estradiol  666 
International  Units  per  day  (lU/day]  of 
0.011  milligram,per  fluid  ounce  (mg/fl 
oz],  providing  a  daily  dose  of  0.0055  mg/ 
day,  isopropanol,  methyl  ethly  ketone, 
sulfonated  vegetable  and  mineral  oils, 
ammonium  lauryl  sulfate,  and 
benzethonium  chloride  (di-isobutyl 
phenoxy  ethoxy  ethyl  dimethyl  benzyl- 
ammonium  chloride,  monohydrate].  The 
manufacturer  claimed  that  this  system 
was  a  treatment  for  “sebum  hair  loss,” 
defined  as  “the  damage  or  destruction  of 
the  cells  and  tissues  responsible  for  the 
holding  and  synthesizing  of  the  hair 
shaft  in  the  hair  follicle  by  the  epilating 
agents  which  have  been  shown  to  be 
present  in  human  sebum.” 

The  scientiHc  evidence  cited  in  the 
third  manufacturer's  submission  to  the 
Panel  consisted  of  studies,  published  in 
1951  and  1952,  showing  that  human 
sebum  or  squalene  (a  chemical  in 
sebum]  applied  to  the  skin  of  rats 
produced  epilation;  no  more  recent 
studies  and  no  human  studies  were 
available  (Ref.  3]. 

The  theory  that  sebum  can  cause  hair 
loss  is  not  today  generally  accepted  by 
the  medical  profession  (Ref.  4].  One  text 
described  studies  which  measured  the 
normal  amount  of  sebum  and  the  hourly 
production  of  sebum  on  the  bald  scalp, 
the  hairy  scalp  of  balding  men,  and  the 
scalp  of  men  who  showed  no  baldness 
and  found  no  quantitative  di^erence  in 
sebum  between  these  groups.  It  was 
concluded  that  balding  men  did  not 
have  abnormally  oily  scalps  and  that  no 
quantitative  chemical  difference  existed 
between  the  sebum  of  balding  subjects 
and  balding  men.  Male  pattern  baldness 
may  occur  coincidentally  with  increased 
scalp  oiliness.  Except  for  the  fact  that 
hair  loss  and  the  stimulation  of 
sebaceous  glands  are  both  caused  by 
dihydrotestosterone,  hair  loss  and 
increased  scalp  oiliness  probably  are 
otherwise  unrelated. 

Pochi  and  Strauss  (Ref.  5]  in  1974 
reviewed  the  endocrinologic  control  of 
the  human  sebaceous  gland.  Estrogen 
given  systemically  reduces  the  size  and 
secretion  of  sebaceous  glands  in  both 
men  and  women.  Ethinyl  estradiol 
applied  to  the  forehead  of  normal  men 
was  shown  to  reduce  sebum  production; 
however,  the  concentration  required  (1 
percent  or  greater]  to  reduce  sebum 
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production  produced  signs  of 
feminization  from  systemic  drug 
absorption.  Attempts  to  inhibit  sebum 
production  with  topical  estradiol  17B, 
which  is  a  weaker  estrogen,  have  been 
unsuccessful. 

Because  estrogens  are  readily 
absorbed  through  the  skin  and  mucous 
membranes,  the  systemic  effects 
resulting  from  topical  application 
frequently  may  be  observed.  For 
example,  in  factory  workers, 
gynecomastia  (excessive  development 
of  the  male  mammary  glands)  resulted 
from  handling  of  diethylstilbestrol  (Ref. 
6).  Masters  (Ref.  7)  demonstrated 
increased  estrogen  in  the  urine  and 
estrogen-induced  vaginal  keratinization 
when  two  healthy  post-menopausal 
women  applied  estrogen  cream  to  their 
skins.  Haznam,  Mahesh,  and  Greenblatt 
(Ref.  8)  reported  similar  effects  from 
cutaneous  application  of  estrogen  to  a 
67-year-old  woman.  Greenblatt  (Ref.  9) 
treated  an  18-year-old  girl  with  Turner’s 
Syndrome  with  estrogen  cream;  she 
developed  vaginal  keratinization,  breast 
enlargement,  and  an  increase  in  pubic 
hair.  After  applying  radioactive  estrogen 
under  plastic  or  aluminum  foil  to 
women's  backs  radioactive  metabolites 
were  promptly  detected  in  their  urine 
(Refs.  10  and  11). 

Therefore,  because  of  the  risk  of 
systemic  effects,  the  amount  of  estrogen 
applied  topically  should  be  limited.  OTC 
estrogen  preparations  are  labeled  with 
instructions  not  to  exceed  a  measured 
amount,  which  contains  666  lU/day 
which  is  approximately  20,000  lU/ 
month.  The  Panel  agreed  that  estradiol 
in  a  dose  of  5.5  micrograms  per  day  (pg/ 
day),  which  equals  666  lU/day,  is  safe. 
The  lack  of  systemic  effects  from  this 
dose  is  well  documented  in  studies  by 
Masters  (Ref.  7),  Haznam  (Ref.  8), 
Karnaky  (Ref.  12),  and  Greenblatt  (Ref. 
13).  In  the  30  years  that  these 
preparations  have  been  marketed,  only  3 
cases  of  uterine  bleeding  (Refs.  14, 15, 
and  16)  may  be  ascribed  to  their  use. 
Other  adverse  effects  of  systemic 
estrogen  therapy,  such  as  thrombotic 
disorders,  nausea,  edema,  and  breast 
tenderness  and  enlargement,  have  not 
been  reported  at  this  dosage.  This  is  in 
spite  of  the  fact  that  when  creams  are 
purchased  OTC,  the  user  can  disregard 
the  instructions  and  apply  far  larger 
quantities  than  recommended. 

The  manufacturer  of  the  estrogen- 
containing  product  further  stated  that 
“this  system  does  purport  to  be  effective 
in  the  treatment  of  male  pattern 
baldness  and  was  not  designed  for  that 
purpose.”  However,  the  data  included  in 
this  report  show  that  in  a  random 
sample  of  men  and  women  with  thinning 


hair,  at  least  50  percent  of  the  patients 
were  helped  by  this  treatment  (Ref.  3). 

To  support  the  use  of  the  product  for 
sebum  hair  loss,  the  manufacturer 
submitted  a  variety  of  animal  safety 
data  for  the  individual  active 
components  of  the  various  marketed 
products.  Effectiveness  data  included 
controlled  and  uncontrolled  studies, 
documented  case  reports,  and 
references  to  the  scientific  literature. 

The  manufacturer  stated  that  four 
clinical  tests  demonstrated 
effectiveness.  Three  uncontrolled  tests 
were  conducted  by  44  dermatologists  on 
230  patients  treated  from  2  to  11  months 
during  the  years  1965  through  1971.  Of 
the  patients  treated,  88  percent  had  their 
hair  loss  reduced  to  normal  loss  or  the 
loss  was  signiHcantly  decreased;  82 
percent  showed  an  improvement  in  the 
general  condition  of  the  scalp,  58 
percent  showed  evidence  of  new  hair 
growth,  and  51.6  percent  showed 
noticeable  hair  thickening  (Ref.  3).  One 
controlled  clinical  study,  conducted  in  a 
southwestern  medical  school,  indicated 
that  33  percent  of  the  patients  had  a 
significant  decrease  in  hair  loss 
compared  with  their  control  period. 
Forty-five  percent  of  the  patients 
showed  significant  evidence  of  new  hair 
growth  as  shown  by  physician 
examination  and  corroborated  by  actual 
hair  count.  In  addition,  57.5  percent  of 
the  patients  reported  a  signiBcant 
increase  in  hair  density  compared  to 
their  control  period.  The  manufacturer 
claims  that  the  studies  demonstrate  that 
the  treatment  “has  been  shown  to  be 
effective  for  controlling  and  treating 
sebum  hair  loss”  (Ref.  3). 

The  Panel  has  reviewed  the  data 
submitted  and  concludes  that  the 
uncontrolled  clinical  studies  were  too 
subjective  to  be  convincing,  because 
they  consisted  of  only  favorable 
testimonials  by  dermatologists,  as  well 
as  men  and  women  with  hair  loss.  Daily 
shampooing  with  any  nonmedicated 
shampoo  would  remove  surface  oil, 
scale,  and  loose  hairs.  No  descriptions, 
photographs,  or  quantitative  data  on  the 
.  hair  loss  of  individual  patients  were 
given.  Since  the  telogen  phase  on  the 
scalp  averages  3  months,  it  would  be 
surprising  to  have  a  real  decrease  in  hair 
loss  in  2  months. 

The  one  controlled  quantitative  study 
was  very  well  planned,  but  so  poorly 
carried  out  that  the  results  are  not 
significant.  Thirty-four  subjects  (8 
women  and  26  men)  complaining  of  hair 
loss  of  either  male  pattern  or 
generalized  type  were  studied  during  a 
2-month  control  period  and  3  to  5 
months  of  use  of  the  combination 
treatment.  Photographic  assessment  and 


telogen  counts  were  attempted,  but  the 
results  of  these  tests  were  inadequate 
because  the  photographs  were  unclear. 
Collections  of  hair  loss  were  also 
unreliable  because  of  changes  in 
shampooing  frequency. 

The  Panel  has  reviewed  all  the 
information  submitted  and  concludes 
that  the  ingredients  are  safe  when  used 
as  specified,  but  that  the  data  fail  to 
demonstrate  the  effectiveness  of  these 
ingredients.  Based  upon  a  review  of  all 
of  the  data  available  to  the  Panel,  and 
on  the  fact  that  no  data  are  available  in 
the  literature  demonstrating  the 
effectiveness  of  ingredients  reviewed  as 
hair  growers  and  hair  loss  prevention 
drug  products,  the  Panel  concludes  that 
all  claimed  hair  grower  and  hair  loss 
prevention  active  ingredients  reviewed 
are  not  effective  for  OTC  external  use. 
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The  agency  has  determined  that  under 
21  CFR  25.24(d)(9)  (Proposed  in  the 
Federal  Register  of  December  11, 1979; 

44  FR  71742)  this  proposal  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  201,  502, 
505,  701,  ^2  Stat.  1040-1042  as  amended, 
1050-1053  as  amended,  1055-1056  as 
amended  by  70  Stat.  919  and  72  Stat.  948 
(21  U.S.C.  321,  352,  355,  371)),  and  the 
Administrative  Procedure  Act  (secs.  4,  5, 
and  10,  60  Stat.  238  and  243  as  amended 
(5  U.S.C.  553,  554,  702,  703,  704)),  and 
under  authority  delegated  to  the 
Commissioner  (21  CFR  5.1),  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  310  by 
adding  new  §  310.527  to  Subpart  E,  to 
read  as  follows: 

§  310.527  OTC  drug  products  containing 
active  ingredients  offered  for  external  use 
as  hair  growers  or  for  hair  loss  prevention. 

(a)  Ascorbic  acid,  benzoic  acid, 
estradiol,  lanolin,  tetracaine 
hydrochloride,  and  wheat  germ  oil  have 
been  present  as  ingredients  in  over-the- 
counter  (OTC)  drug  products  marketed 
for  use  as  hair  growers  or  for  hair  loss 
prevention.  There  is  a  lack  of  adequate 
data  to  establish  the  effectiveness  of 
these  ingredients  as  hair  growers  or  hair 
loss  prevention  OTC  drug  products. 

Data  on  any  other  ingredient  .intended 
for  use  as  a  hair  grower  or  for  hair  loss 
prevention  in  OTC  drug  products  have 
not  been  submittted  to  the  Food  and 
Drug  Administration  for  review  for 
safety  and  effectiveness.  Therefore,  any 
OTC  drug  product  containing  an 
ingredient  offered  for  use  as  a  hair 
grower  or  for  hair  loss  prevention 
cannot  be  considered  generally 
recognized  as  safe  and  effective  for  its 
intended  use. 

(b)  Any  OTC  drug  product  labeled, 
represented,  or  promoted  for  use  as  a 
hair  grower  or  hair  loss  prevention  agent 
is  misbranded  under  section  502  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
and  is  regarded  as  a  new  drug  within 
the  meaning  of  section  201(p)  of  the  act 
for  which  an  approved  new  drug 
application  under  section  505  of  the  act 
and  Part  314  of  this  chapter  is  required 
for  marketing. 

(c)  A  completed  and  signed  “Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug"  (Form  FD-1571),  as  set  forth 


in  §  312.1  of  this  chapter,  is  required  to 
cover  clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  for 
use  as  a  hair  grower  or  hair  loss 
prevention  agent  is  safe  and  effective 
for  the  purpose  intended. 

(d)  After  the  effective  date  of  the  final 
regulation,  any  such  drug  product 
introduced  in  interstate  commerce  that 
is  not  in  compliance  with  this  section  is 
subject  to  regulatory  action. 

Interested  persons  are  invited  to 
submit  their  comments  in  writing 
(preferably  in  four  copies  and  identiHed 
with  the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of  this 
document)  regarding  this  proposal  on  or 
before  February  5, 1981.  Comments 
should  be  addressed  to  the  Hearing 
Clerk  (HFA-306),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Comments 
replying  to  comments  may  also  be 
submitted  on  or  before  March  9, 1981. 
Comments  may  be  seen  in  the  above 
ofHce  between  9  a.m.  and  4  p.m., 

Monday  through  Friday. 

In  accordance  with  Executive  Order 
12044,  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed, 
and  it  has  been  determined  that  the 
proposed  rulemaking  does  not  involve 
major  economic  consequences  as 
defined  by  that  order.  A  copy  of  the 
regulatory  analysis  assessment 
supporting  this  determination  is  on  file 
with  the  Hearing  Clerk,  Food  and  Drug 
Administration. 

Dated:  October  16, 1980. 

Mark  Novitch, 

Acting  Commissioner  for  Food  and  Drugs. 

|FR  Doc.  80-34724  Filed  11-6-80:  ft45  am] 

BILUNO  CODE  4110-03-H 

21  CFR  Parte  700, 710, 720,  and  730 

[Docket  No.  80N-0346] 

Modification  in  Voiuntary  Registration 
of  Cosmetic  Industry  Data 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reduce  the  reporting  burden  of  the 
persons  voluntarily  participating  in  the 
registration  of  cosmetic  product 
establishments  and  the  filing  of  cosmetic 
product  formulations,  raw  material 
compositions,  and  consumer  adverse 
reactions.  The  proposed  reductions  will 
have  no  significant  effect  on  the  quality 
of  the  cosmetic  registration  programs. 


OATES:  Written  comments  by  January  6, 
1981.  The  proposed  effective  date  of  the 
final  rule  based  on  this  proposal  is  30 
days  after  its  date  of  publication  in  the 
Federal  Register. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk’s  office)  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Earl  L.  Richardson,  Bureau  of  Foods 
(HFF-444),  Food  and  Drug 
Administration,  200  C  ST.  SW., 
Washington,  DC  20204,  202-245-1094. 
SUPPLEMENTARY  INFORMATION: 
Regulations  issued  in  1972  and  1973  in 
response  to  petitions  received  from  the 
Cosmetic,  Toiletry  and  Fragrance 
Association,  Inc.,  provide  for  the 
voluntary  registration  of  cosmetic  - 
product  establishments  (21  CFR  Part 
710),  voluntary  filing  of  cosmetic  product 
ingredient  and  cosmetic  raw  material 
composition  statements  (21  CFR  Part 
720),  and  volimtary  filing  of  cosmetic 
product  experiences  (21  CFR  Part  730). 

A  recently  conducted  review  of  the 
reporting  requirements  and  impact  of 
the  reported  information  on  the  quality 
of  the  voluntary  registration  and  filing 
programs  has  demonstrated  that  several 
items  may  be  eliminated  without 
significantly  affecting  the  respective 
data  files.  Exclusion  of  these  items  will 
reduce  the  reporting  burden  of  the  firms 
currently  participating  in  the  programs 
and  may  motivate  others  to  become 
participants. 

The  following  changes  in  the 
voluntary  reporting  of  cosmetic  industry 
data  are  being  proposed.  These  changes 
will  not  require  resubmission  of 
previously  registered  data. 

Voluntary  Registration  of  Cosmetic 
Product  Establishments 

It  has  been  determined  that  disclosure 
of  the  kind  of  ownership  or  operation  of 
an  establishment  (e.g.,  individually 
owned,  partnership,  or  corporation)  is 
not  pertinent  to  the  registration  of 
manufacturers  or  packers  of  cosmetics. 
The  purpose  of  this  registration  program 
is  to  provide  FDA  with  information  on 
the  existence  and  location  of  an 
establishment.  Ownership  information 
does  not  help  to  identify  establishments 
subject  to  factory  inspection  or  support 
the  enforcement  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  FDA  therefore 
proposes  that  the  designation  of  the  kind 
of  ownership  be  deleted  in  §  710.4  (21 
CFR  710.4). 

FDA  also  proposes  to  delete  from 
§  710.4  any  reference  to  establishments 
which  merely  distribute  cosmetics.  Such 
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establishments  were  not  intended  to  be, 
and  have  not  been,  included  in  the 
cosmetic  establishment  registration. 
Establishments  where  cosmetics  are 
manufactured  or  packed  as  well  as 
distributed  will  continue  to  be  included 
in  this  registry. 

Voluntary  Filing  of  Cosmetic  Product 
Ingredient  and  Cosmetic  Raw  Material 
Composition  Statements 

Experience  has  shown  that  the  listing 
of  the  published  standard  in  cases 
where  an  ingredient  complies  with  such 
a  standard  (e.g.,  “The  United  States 
Pharmacopeia,”  “National  Formulary," 
etc.)  is  of  limited  value  to  this 
registration  program  (21  CFR  Part  720). 
FDA  therefore  proposes  that  the  request 
for  listing  of  ingredient  standards  in 
§§  720.4  and  720.5  (21  CFR  720.4  and 
720.5)  be  discontinued.  In  the  absence  of 
full  disclosure  of  the  quality  standards 
used  for  all  ingredients  of  a  registered 
product  formula,  the  usefulness  of  the 
listing  of  such  standards  is  outv.  eighed 
by  the  reporting  burden.  Further,  the 
number  of  firms  providing  this 
information  has  been  too  small  to  give 
statistical  significance  to  an  assessment 
of  the  quality  of  ingredients  used  by  the 
cosmetic  industry.  . 

Voluntary  Filing  of  Cosmetic  Product 
Experiences 

The  regulation  for  voluntary  filing  of 
cosmetic  product  experiences  (21  CFR 
Part  730)  currently  distinguishes 
between  reportable  experiences  as 
defined  at  §  700.3(q)(21  CFR  700.3(q)) 
and  unusual  reportable  experiences  as 
defined  at  §  700.3(r)(21  CFR  700.3(r)). 

The  reportable  experiences  are  broken 
down  on  the  reporting  form  (FD-2704) 
into  “local  irritation  or  allergic 
reaction,”  “skin  or  nail  damage,” 
“infection,”  and  “other.”  The  unusual 
reportable  experiences  are  broken  down 
further  on  the  reporting  form  (FD-2705) 
according  to  the  specific  anatomical 
sites  listed  on  the  form. 

A  review  of  the  information  reported 
since  initiation  of  this  program  has 
shown  that  very  few  unusual 
experiences  have  been  reported  over  the 
years.  Further,  many  of  the  adverse 
reactions  reported  as  unusual 
experiences  might  as  well  have  been 
reported  as  usual  experiences.  Almost 
none  of  the  firms  participating  in  this 
program  reported  such  adverse 
reactipns  occurring  under  similar 
circumstances  as  unusual  reportable 
experiences.  Accordingly,  FDA  proposes 
that  the  procedures  for  reporting  of 
unusual  reportable  experiences  be 
discontinued  and  that  the  respective 
provisions  in  Part  730  and  the  definition 
of  the  term  “unusual  reportable 


experience”  in  §  700.3(r)  be  deleted. 
Should  a  cosmetic  firm  become  aware  of 
an  unusually  severe  adverse  reaction  or 
of  an  unusually  high  number  of 
occurrences  of  typical  adverse 
reactions,  the  firm  is  urged  to  report  this 
information  immediately  to  FDA  and 
also  to  include  the  same  information  in 
the  semiannual  filing  of  product 
experiences. 

The  agency  also  proposes 
discontinuance  of  the  reporting  of 
product  experiences  by  experience 
category  (21  CFR  730.4(a)  (5)):  the  rate  of 
reportable  experiences  per  million 
product  units  estimated  to  have  been 
distributed  to  consumers  during  the 
respective  period  (21  CFR  730.4(a)(7)); 
and  the  cosmetic  product  establishment 
number  or  numbers  assigned  under 
§  710.6  (21  CFR  730.4(a)(8)).  Because 
most  of  the  adverse  reactions  reported 
over  the  years  have  been  identified  as 
“local  irritation  or  allergic  reaction,”  too 
little  information,  either  individually  or 
collectively  ,  could  be  derived  from  this 
reporting  provision  to  justify  its 
continuance.  The  reporting  of  the  rate  of 
reportable  experiences  per  million  units 
estimated  to  have  been  distributed  to 
consumers  has  never  been  implemented. 
It  was  recognized  as  an  unnecessary 
burden  on  the  participating  firms.  This 
information  can  be  obtained  more 
efficiently  from  the  computer  using  the 
data  supplied  elsewhere  on  the  reporting 
form.  The  reporting  of  cosmetic  product 
establishment  number  or  numbers  on 
experience  reports  also  has  not  been 
implemented.  The  repetitious  inclusion 
of  these  numbers  on  each  experipnce 
report  is  an  unnecessary  burden 
because  the  numbers  are  not  needed  for 
identification  of  the  participating  firm 
and  are  otherwise  readily  available  in 
FDA  files. 

Reporting  Forms 

Forms  FD-2511,  FD-2512.  FD-2513. 
FD-2514,  and  FD-2704  have  been 
redesigned  to  accommodate  the 
proposed  changes  and  deletions.  The 
agency  will  maintain  sufficient 
inventory  of  either  current  or  redesigned 
forms  to  meet  the  requirements  of 
participating  firms  in  order  to  ensure  a 
continuity  of  voluntary  participation  in 
the  registration  program. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)(13)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
proposed  action  is  of  a  type  that  does 
not  individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  301,  601, 
602,  701(a),  52  Stat.  1042-1043  as 
amended,  1054  as  amended,  1055  (21 
U.S.C.  331,  361,  362,  371(a)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1),  it  is 
proposed  that  Title  21  of  the  Code  of 
Federal  Regulations  be  amended  as 
follows: 

PART  700— GENERAL 
§700.3  [Amended] 

1.  In  §  700.3  Definitions,  by  deleting 
paragraph  (r). 

PART  710— VOLUNTARY 
REGISTRATION  OF  COSMETIC 
PRODUCT  ESTABLISHMENT 

§710.4  [Amended] 

2.  In  §  710.4  Information  requested,  by 
deleting  the  phrase  “the  kind  of 
ownership  or  operation  (e.g., 
individually  owned,  partnership,  or 
corporation)”  and  by  revising  the 
parenthetical  words  “(manufacturer, 
packer,  and/or  distributor)”  to  read 
“(manufacturer  and/or  packer).” 

PART  720— VOLUNTARY  FILING  OF 
COSMETIC  PRODUCT  INGREDIENT 
AND  COSMETIC  RAW  MATERIAL 
COMPOSITION  STATEMENTS 

§720.4  [Amended] 

3.  In  §  720.4  Information  requested 
about  cosmetic  products,  by  deleting  the 
second  sentence  of  paragraph  (d)(2)  and 
footnotes  (1)  through  (4)  and  by  adding 
in  the.third  sentence  the  parenthetical 
abbreviation  “(CRMCS)”  between  the 
words  “statement”  and  “number.” 

§  720.5  [Amended] 

4.  In  §  720.5  Information  requested 
about  cosmetic  raw  materials,  by 
deleting  the  third  sentence  of  paragraph 
(c)(1)  and  footnotes  (1)  through  (4)  and 
by  adding  in  the  fourth  sentence  the 
parenthetical  abbreviation  “(CRMCS)” 
between  the  words  “statement”  and 
“number.” 

PART  730— VOLUNTARY  FILING  OF 
COSMETIC  PRODUCT  EXPERIENCES 

§  730.1  [Amended] 

5.  In  §  730.1  Who  should  file,  by 
deleting  the  phrases  “or  a  Form  FT)-2705 
(Cosmetic  Product  Unusual  Experience 
Report),”  “and  unusual  reportable 
experiences,”  and  “or  unusual 
reportable  experience.” 
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§  730.2  (Amended] 

6.  In  §  730.2  Time  for  filing,  by 
revoking  paragraph  (b). 

§730.3  [Amended] 

7.  In  §  730.3  How  and  where  to  file,  by 
deleting  the  phrase  “Form  FD-2705 
(Cosmetic  Product  Unusual  Experience 
Report)"  and  the  comma  preceding  it;  by 
changing  the  name  “Industry  Guidance 
Branch"  to  read  “Industry  Programs 
Branch”  and  by  deleting  the  last 
sentence. 

8.  In  §  730.4  by  revising  paragraph 
(a)(5]  and  by  revoking  paragraphs  (a)(7) 
and  (8)  and  (b)  as  set  forth  below;  by 
revoking  paragraph  (c)(5);  by  deleting  in 
the  introductory  text  of  paragraph  (d) 
the  phrase  “Form  FD-2705  (Cosmetic 
Product  Unusual  Experience  Report)” 
and  the  commas  preceding  and 
following  it;  by  deleting  in  paragraph 
(d)(1)  and  (3)  the  reference  “(b)”  and  the 
commas  preceding  and  following  it  and 
by  changing  in  paragraph  (e)  the 
reference  “paragraphs  (a)  and  (b)”  to 
read  “paragraph  (a).” 

730.4  Information  requested. 

(a)  *  *  ‘ 

(5)  Total  number  of  reportable 
experiences  during  this  reporting  period 
and  number  of  these  experiences 
requiring  professional  medical  attention. 

(7)-(8)  [Reserved] 
***** 

(b)  [Reserved] 

***** 

§  730.7  [Amended] 

9.  §  730.7  Confidentiality  of  reports, 
by  deleting  “2705.” 

Interested  persons  may,  on  or  before 
January  6, 1981  submit  to  the  Dockets 
Management  Branch  (formerly  the 
Hearing  Clerk’s  office)  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments  regarding  this 
proposal.  Four  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  accordance  with  Executive  Order 
12044,  as  amended  by  Executive  Order 
12221,  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed, 
and  it  has  been  determined  that  the 
proposed  rulemaking  does  not  involve 
major  economic  consequences  as 
defined  by  that  order. 


Dated:  October  28, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  A  f fairs. 

|FR  Doc.  aO-34455  Filed  11-0-80:  8:45  ain| 

BILLING  CODE  4110-03-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  570 

[Docket  No.  R-80-886] 

Community  Deveiopment  Biock 
Grants— Entitiement  Grants; 

Transmittai  of  Proposed  Ruie  to 
Congress 

agency:  Department  of  Housing  and  ' 
Urban  Development. 
action:  Notice  of  transmittal  of 
proposed  rule  to  Congress  under  Section 
7(o)  of  the  Department  of  HUD  act. 

summary:  Recently  enacted  legislation 
authorizes  Congress  to  review  certain 
HUD  rules  for  fifteen  (15)  calendar  days 
of  continuous  session  of  Congress  prior 
to  each  such  rule’s  publication  in  the 
Federal  Register.  This  Notice  lists  and 
summarizes  for  public  information  a 
proposed  rule  which  the  Secretary  is 
submitting  to  Congress  for  such  review. 
This  proposed  rule  would  amend  24  CFR 
Part  570,  §  570.302  by  adding  procedures 
which  applicants  must  follow  in 
applying  for  an  exception  to  the  general 
rule  that  a  program  activity  must 
principally  benefit  persons  of  low  and 
moderate  income.  The  rule  would  also 
clarify  the  exception  which  applies 
where  the  applicant  either  has  no  areas 
in  which  low  and  moderate  income 
persons  constitute  a  majority  or  where  it 
has  so  few  such  areas  that  it  is 
inappropriate  to  limit  grants  to  projects 
in  those  areas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Burton  Bloomberg,  Director,  Office  of 
Regulations,  Office  of  General  Counsel, 
451  7th  Street,  S.W„  Washington,  D.C. 
20410  (202)  755-6207. 

SUPPLEMENTARY  INFORMATION: 

Concurrently  with  issuance  of  this 
Notice,  the  Secretary  is  forwarding  to 
the  Chairman  and  Ranking  Minority 
Members  of  both  the  Senate  Banking, 
Housing  and  Urban  Affairs  Committee 
and  the  House  Banking,  Finance  and 
Urban  Affairs  Committee  the  following 
rulemaking  document: 


24  CFR  Part  570 — Community 
Development  Block  Grants — Subpart  D, 
Entitlement  Grants 

(Sec.  7(o),  Department  of  HUD  Act  (42  U.S.C. 
3535(o]],  sec.  324,  Housing  and  Community 
Development  Amendments  of  1978) 

Issued  at  Washington,  D.C.,  October  30. 
1980. 

Robert  C.  Embry,  ]r.. 

Acting  Secretary,  Department  of  Housing  and 
Urban  Development. 

|FR  Doc.  80-34729  Filed  11-8-80: 8:45  am) 

BILLING  CODE  421(H)1-M 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  10 

Practice  Before  the  Internal  Revenue 
Service;  Proposed  Regulation  To  Set 
Standards  for  Opinions  by 
Practitioners  Before  the  Internal 
Revenue  Service  Used  in  the 
Promotion  of  Tax  Shelters 

AGENCY:  Department  of  the  Treasury. 
ACTION:  Proposed  Rule;  Additional  Time 
to  Submit  Written  Comments. 


summary:  a  notice  of  proposed 
rulemaking  to  amend  the  regulations 
governing  practice  before  the  Internal 
Revenue  Service  for  the  purpose  of 
setting  standards  relative  to  opinions 
used  in  the  promotion  of  tax  shelters 
was  published  in  the  Federal  Register  on 
Thursday,  September  4, 1980  (45  FR 
58594.  The  public  was  invited  to  submit 
written  comments  on  the  proposal  on  or 
before  November  3, 1980.  In  a  notice 
published  in  the  Federal  Register  on 
October  16, 1980  (45  FR  68686),  the  time 
to  submit  written  comments  was 
extended  until  November  14, 1980  and 
hearing  on  the  proposed  rule  was 
scheduled  for  November  25, 1980.  It  has 
been  determined  that  the  time  to  submit 
written  comments  be  extended. 

DATES:  The  time  in  which  to  submit 
written  comments  is  extended  until 
Friday,  November  21, 1980. 
address:  All  written  comments  on  the 
proposed  amendment  and  all  requests 
for  an  opportunity  to  be  heard,  together 
with  required  statements,  should  be  sent 
to  the  Office  of  Director  of  Practice,  U.S. 
Department  of  the  Treasury, 
Washington,  D.C.  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leslie  S.  Shapiro,  Director  of 
Practice  202-376-0767. 

SUPPLEMENTARY  INFORMATION:  Written 
comments  should  be  sent  in  triplicate. 
The  public  hearing  remains  scheduled 
for  Tuesday,  November  25, 1980, 
beginning  at  10  a.m.  in  the  Cash  Room, 
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Main  Treasury  Building,  Washington. 
D.C.  Persons  wishing  to  make 
statements  at  the  hearing  should  advise 
the  Director  or  Practice  in  writing  by 
November  14, 1980,  and  should  submit  in 
triplicate  the  text  or,  at  a  minimum,  an 
outline  of  comments  they  propose  to 
make.  Statements  will  be  restricted  to  10 
minutes  in  length. 

Dated:  November  4, 1980. 

David  R.  Brennan, 

Acting  General  Counsel 

|FR  Ooc  80-34a02  Filed  11-0»-80;  8:45  am] 

MLUNQ  CODE  M10-2S-M 


DEPARTMENT  OF  EDUCATION 
34  GFR  Part  805 

Local  Advisory  Committees;  Overseas 
Dependents’  Schools  ’ 

aqency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Secretary  proposes 
regulations  for  the  Hrst  time  on  the 
qualifications  for  election  to  local 
advisory  committees  of  the  Overseas 
Dependents’  Schools  and  on  procedures 
for  conducting  elections  of  advisory 
committee  meftibers.  The  Defense 
Dependents’  Education  Act  of  1978,  as 
amended  by  the  Department  of 
Education  Organization  Act  requires  the 
Secretary  to  prescribe  these  regulations 
in  consultation  with  the  Secretary  of 
Defense. 

DATES:  Comments  must  be  received  on 
or  before  January  6, 1981. 

ADDRESSES:  Comments  should  be 
addressed  to  Dr.  William  L  Smith,  U.S. 
Department  of  Education,  Room  3017, 

400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Thomas  E.  Powers,  U.S.  Department 
of  Education,  Room  3017, 400  Maryland 
Avenue,  S.W.,  Washington,  D.C.  20202. 
Telephone  No.  202/245-8011. 
SUPPLEMENTARY  INFORMATION:  A 
Department  of  Defense  (DOD)  directive 
will  establish  the  advisory  committees 
for  the  1980-1981  school  year.  Once  the 
proposed  regulations  are  in  force,  they 
will  supersede  the  DOD  directive  with 
respect  to  rules  governing  qualifications 
for  election  to  these  committees  and 
procedures  for  conducting  elections  of 
advisory  committee  members. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  regulations.  Written  comments 
and  recommendations  may  be  sent  to 
the  address  given  at  the  beginning  of 
this  preamble.  All  comments  received 


on  or  before  the  60th  day  after 
publication  of  this  document  will  be 
considered  in  the  development  of  the 
final  regulations,  all  comments 
submitted  in  response  to  these  proposed 
regulations  will  be  availble  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3017,  400 
Maryland  Avenue,  S.W.,  Washington, 
D.C.  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Citation  of  Legal  Authority:  A  citation 
of  statutory  or  other  legal  authority  is 
placed  in  parentheses  on  the  line 
following  each  substantive  provision  of 
these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
N/A) 

Dated:  November  3, 1980. 

Steven  A.  Minter, 

Under  Secretary  of  Education. 

The  Secretary  proposes  a  new  Part 
805  of  34  CFR  to  read  as  follows: 

PART  805— OVERSEAS  DEPENDENTS’ 
SCHOOLS:  ADVISORY  COMMITTEES 

Subpart  A— General 

805.1  Overseas  dependents'  schools: 
advisory  committees. 

805.2  What  is  the  function  of  a  school 
advisory  committee? 

805.3  What  is  the  function  of  an  installation 
advisory  committee? 

805.4  What  definitions  apply  to  overseas 
dependents'  schools:  advisory 
committees? 

Subpart  B — EatabHahment  of  Adviaory 
Committees 

80$.10  Who  establishes  advisory 

committees?  How  many  are  established? 

Subpart  C— The  Planning  Committee: 
Functlona  and  Composition 

805.20  What  is  a  planning  committee? 

805.21  Who  shall  serve  as  the  initial 
chairperson  of  a  planning  committee? 

805.22  What  is  the  composition  of  a 
planning  committee? 

805.23  What  are  the  responsibilities  of  a 
planning  committee? 

Subpart  0— The  School  Advisory 
Committee:  Composition,  Qualifications, 
and  Election 

805.30  What  is  the  composition  of  a  school 
advisory  committee? 

805.31  What  procedures  apply  prior  to  the 
election  of  a  school  advisory  committee? 

805.32  What  are  the  qualifications  for 
election? 

805.33  What  are  the  qualihcations  for 
voting? 

805.34  What  are  the  procedures  for  voting? 

805.35  What  is  the  date  of  election? 

805.36  What  is  the  tenure  of  members  of  a 
school  advisory  committee? 

805.37  How  is  a  vacancy  filled  on  a  school 
advisory  committee? 


Subpart  E— The  Installation  Advisory 
Committss:  Composition  and  Election 

805.40  What  is  the  composition  of  an 
installation  advisory  committee? 

805.41  How  are  members  chosen? 

805.42  How  is  a  vacancy  filled  on  an 
installation  advisory  committee? 

Subpart  F— Fiscal  Requirements 

805.50  Do  members  of  an  advisory 
committee  receive  pay? 

Authority:  Section  1410(b)  of  the  Defense 
Dependents’  Education  Act  of  1978,  as 
enacted  by  Pub.  L  95-561, 92  Stat.  2369-70 
and  amended  by  the  Department  of 
Education  Organization  Act,  Pub.  L  96-88, 93 
Stat.  693  (20  U.S.C.  928). 

Subpart  A — General 

§  805.1  Overseas  dependents’  schools: 
advisory  committees. 

The  regulations  in  this  Part  805  govern 
the  composition  and  election  of  school 
advisory  committees  and  installation 
advisory  committees  for  overseas 
dependents’  schools.  (20  U.S.C.  928) 

§  805.2  What  is  the  function  of  a  school 
advisory  committee? 

A  school  advisory  committee  advises 
the  principal  of  an  overseas  dependents’ 
school  on  the  operation  of  that  school 
and  makes  recommendations  regarding 
curricular  and  budgetary  matters.  (20 
U.S.C.  928(a)(1)) 

§  805.3  What  is  the  function  of  an 
Installation  advisory  committee? 

(a)  An  installation  advisory  committee 
advises  the  commander  of  a  military 
installation  served  by  two  or  more 
overseas  dependents’  schools  on 
matters  concerning  dependents’ 
education  within  the  jurisdiction  of  that 
commander. 

(b)  If  a  military  installation  is  served 
by  only  one  overseas  dependents’ 
school,  the  school  advisory  committee  of 
that  school  shall  perform — in  addition  to 
its  own  function  as  described  in 

§  805.2 — the  function  of  the  installation 
advisory  committee.  (20  U.S.C.  928(a)(2)) 

§  805.4  What  definitions  apply  to  overseas 
dependents’  schools:  adviso^ 
committees? 

The  following  deHnitions  apply  in 
these  regulations: 

“Military  installation’’  means  a  local 
geographic  area — 

(a)  Located  outside  the  United  States; 
and 

(b)  Under  the  jurisdiction  of  a  United 
States  military  commander. 

“Overseas  dependents’  school’’  means 
an  educational  institution  administered 
by  the  Office  of  Dependents’  Education 
in  the  Department  of  Defense  under  the 
Defense  Dependents’  Education  Act  of 
1978,  Pub.  L  95-561,  title  XIV. 
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“Parent"  means  a  father,  mother,  legal 
guardian,  person  standing  in  place  of  a 
parent,  or  a  spouse  whose  dependent  is 
eligible  to  enroll  in  an  overseas 
dependents'  school  because  of  that 
“parent’s” — 

(a)  Employment; 

(b)  Marital  status; 

(c)  Military  status;  or 

(d)  Payment  of  tuition. 

“School  employee"  means  a  person 
employed  in  an  overseas  dependents’ 
school. 

“United  States”  means,  for  purposes 
of  these  regulations,  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
possessions  of  the  United  States 
(excluding  the  Trust  Territory  of  the 
Pacific  Islands  and  Midway  Island). 

(20  U.S.S.  928,  932(4)) 

Subpart  B— Establishment  of  Advisory 
Committees 

§  805.10  Who  establishes  advisory 
committees?  How  many  are  established? 

The  Director  of  Dependents’ 

Education,  Office  of  Dependents’ 
Education,  Department  of  Defense — 

(a)  Establishes  a  school  advisory 
committee  for  each  overseas 
dependents’  school;  and 

(b)  Establishes  an  installation 
advisory  conunittee  for  each  military 
installation  with  two  or  more  overseas 
dependends’  schools. 

(20  U.S.C.  928) 

Subpart  C— The  Planning  Committee: 
Functions  and  Composition 

§  805.20  What  is  a  planning  committee? 

Each  overseas  dependents’  school 
shall  have  a  planning  committee  to — 

(a)  Conduct  the  election  of  the  school 
advisory  committee;  and 

(b)  Carry  out  the  responsibilities 
described  in  §  805.23  and  §  805.31(b). 

(20  U.S.C.  928) 

§  805.21  Who  shall  serve  as  the  initial 
chairperson  of  a  planning  committee? 

In  the  1980-81  school  year  or  in  the 
first  year  of  operation  of  a  new  overseas 
dependents’  school,  the  principal  of  the 
school  shall  perform  the  functions  of  the 
chairperson  of  the  planning  committee. 
(20  U.S.C.  928) 

§  805.22  What  is  the  composition  of  a 
planning  committee? 

A  planning  committee  shall  consist  of 
the  following: 

(a)  The  elected  chairperson  of  the 
school  advisory  committee,  who  shall 
form  and  chair  the  planning  committee. 

(b)  Parents  of  students  enrolled  in  the 
school. 


(c)  Professional  employees  of  the 
school.  For  purposes  of  this  paragraph, 
the  term  “professional  employee" — 

(1)  Means  a  professional  educator  or 
other  professional  staff  members  of  the 
school  such  as  an  education  program 
manager,  an  assistant  principal,  a 
teacher,  a  pupil  personnel  specialist,  a 
librarian,  a  media  specialist,  or  a  nurse; 
but 

(2)  Does  not  include  the  principal  of 
that  school  except  as  provided  in 

§  805.21. 

(d)  The  commander  of  the  military 
installation  which  the  school  serves  or 
the  commander’s  designee;  and 

(e)  As  appropriate,  students  enrolled 
in  the  school. 

(20  U.S.C.  928) 

§  805.23  What  are  the  responsibilities  of  a 
planning  committee? 

A  planning  committee  shall  be 
responsible  for  the  following: 

(a)  The  duties  described  in  §  805.31(b), 
dealing  with  procedures  prior  to  the 
election  of  a  school  advisory  committee. 

(b)  Soliciting  candidates  who  are 
eligible  and  willing  to  serve  on  the 
school  advisory  committee. 

(c)  Making  necessary  arrangements 
for  conducting  the  election. 

(d)  Ensuring  that  the  ballot  includes — 

(1)  The  names  of  all  eligible  and 
willing  candidates;  and 

(2)  Provision  for  write-in  candidates. 

(e)  Supervising  the  election. 

(f)  Tabulating  the  votes. 

(g)  Certifying  the  results  of  the 
election. 

(h)  Publishing  the  results  of  the 
election  as  soon  as  possible  following 
the  election. 

(20  U.S.C.  928) 

Subpart  D—The  School  Advisory 
Committee:  Composition, 
Qualifications,  and  Eiection 

§  805.30  What  is  the  composition  of  a 
school  advisory  committee? 

(a)  (1)  The  membership  of  the  school 
advisory  committee  shall  include  an 
equal  number  of  parents  of  students 
enrolled  in  that  school  and  professional 
employees  of  that  school,  as  deflned  in 
§  805.22(c). 

(2)  The  total  number  of  members  who 
are  parents  or  professional  employees 
shall  be  in  accord  with  the  following; 


School  enrollfTient 

Committee  members 

1-150 . 

.  2  or  4 

151-300. 

4or6 

301-500. 

6or0 

501-800. 

8  or  10 

More  than  800 . 

.  10,  12.  14.  or  16 

(b)  The  membership  of  the  school 
advisory  committee  may  in  addition 
include  a  student  enrolled  in  that  school. 

(c)  The  school  advisory  committee 
shall  invite  the  principal  of  that  school 
and  the  commander  of  the  military 
installation  served  by  the  school  (or  the 
commander’s  designee)  to  participate  in 
committee  meetings  on  a  liaison 
(nonvoting)  basis. 

(20  U.S.C.  928) 

§  805.31  What  procedures  apply  prior  to 
the  election  of  a  school  advisory 
committee? 

(a)  Prior  to  the  election  of  a  school 
advisory  committee,  the  chairperson  of 
the  planning  committee  shall  make 
generally  known — through  publication 
of  an  announcement  or  similarly 
effective  means — the  following: 

(1)  (i)  The  formation  of  a  planning 
committee  to  nominate  candidates  for 
the  school  advisory  committee;  and 

(ii)  The  names  of  members  of  the 
planning  committee. 

(2)  Eligibility  criteria  for  candidates 
for  the  school  advisory  committee. 

(b)  At  least  two  weeks  in  advance  of 
the  election  of  the  school  advisory 
committee,  the  planning  committee  shall 
make  generally  known — through 
publication  of  an  announcement  or 
similarly  effective  means — the 
following: 

(1)  The  date  of  the  election. 

(2)  The  hours  of  voting. 

(3)  The  voting  places. 

(4)  The  names  of  the  candidates. 

(5)  Information  about  voter  eligibility. 
(20  U.S.C.  928) 

§  805.33  What  are  the  qualifications  for 
election? 

(a)  To  qualify  for  election  to  the 
school  advisory  committee,  a  person 
must  be  one  of  the  following: 

(1)  A  parent  of  a  student  enrolled  in 
that  school. 

(2)  A  professional  employee  of  that 
school  as  deHned  in  §  805.22(c). 

(b)  At  the  discretion  of  the  planning 
committee  in  consultation  with  the 
principal  of  the  school,  a  student 
enrolled  in  that  school  may  qualify  for 
election.  There  is  no  minimum  age 
qualifleation  for  a  student  to  serve  on 
the  school  advisory  committee. 

(20  U.S.C.  928) 

§  805.32  IVhat  are  the  qualifications  for 
voting?  j 

To  vote,  in  the  election  of  a  school 
advisory  committee,  a  person  must  be  at 
least  18  years  of  age  and  one  of  the 
following; 

(a)  A  parent  of  a  student  enrolled  in 
that  school. 

(b)  An  employee  of  that  school. 
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(c)  A  student  who  is  enrolled  in  that 
school. 

(20  U.S.C.  928(b)) 

§  805.34  What  are  the  procedures  for 
voting? 

(a)  Qualified  voters  shall  elect 
members  of  a  school  advisory 
committee  by  secret  ballot. 

(b)  (1)  The  names  of  all  candidates 
shall  be  on  the  ballot. 

(2)  Each  name  shall  be  arranged 
alphabetically  under  one  of  the 
following  categories,  as  appropriate: 

(i)  Parent. 

(ii)  School  employee. 

(iii)  Student. 

(3)  The  number  of  committee  members 
authorized  from  each  category  shall  be 
indicated  on  the  ballot. 

(c)  In  any  category  referred  to  in 
paragraph  (b)(2)  of  this  section,  a  voter 
may  vote  for  as  many  candidates  as  are 
authorized  from  that  category  for 
membership  on  the  school  advisory 
committee. 

(d)  A  voter  may  vote  for  fewer  than 
the  maximum  number  of  candidates 
authorized  from  any  category.  However, 
a  voter  may  cast  only  one  vote  for  a 
particular  candidate. 

(e)  The  planning  committee  shall 
invalidate  any  ballot  containing  votes  in 
excess  of  the  maximum  number 
authorized. 

(f)  The  candidates  with  the  highest 
number  of  votes  are  elected. 

(g)  In  case  of  a  tie  vote,  the  tied 
candidates,  under  the  supervision  of  the 
planning  committee,  shall  employ  some 
chance  procedure  (e.g.,  cast  lots)  to 
determine  a  winner. 

(h)  In  any  category  a  candidate  who 
receives  an  insufficient  number  of  votes 
to  be  elected  shall  be  designated  as  an 
alternate  committee  member. 

(i)  In  each  category  alternate 
committee  members  are  ranked  in  order 
of  the  number  of  votes  each  received. 

(20  U.S.C.  928) 

§  805.35  What  is  the  date  of  election? 

A  planning  committee  shall  conduct 
an  election  for  a  school  advisory 
committee  at  the  beginning  of  each 
school  year  and  shall  complete  the 
election  process  no  later  than  October 
15. 

(20  U.S.C.  928) 

§  805.36  What  is  the  tenure  of  members 
of  a  school  advisory  committee? 

(a)  The  term  of  an  elected  member  of 
a  school  advisory  committee  is  one  year. 

(b)  An  elected  member  may  not  serve 
more  than  three  consecutive  terms. 

(20  U.S.C.  928) 


§  805.37  How  is  a  vacancy  filled  on  a 
school  advisory  committee? 

If  a  vacancy  occurs  on  a  school 
advisory  committee,  the  chairperson  of 
the  committee  shall  appoint,  to  fill  that 
unexpired  term,  an  alternate  from  the 
appropriate  category  in  the  order 
referred  to  in  §  805.34(i). 

(20  U.S.C.  928) 

Subpart  E— The  Installation  Advisory 
Committee:  Composition  and  Election 

'  §  805.40  What  is  the  composition  of  an 
installation  advisory  committee? 

An  installation  advisory  committee 
consists  of  one  parent  member  and  one 
school  employee  member  of  the  school 
advisory  committee  of  each  overseas 
dependents’  school  serving  that  military 
installation. 

(20  U.S.C.  928) 

§  805.41  How  are  members  chosen? 

(a)  A  school  advisory  committee  shall 
select  as  its  representatives  to  the 
installation  advisory  committee  the 
parent  member  and  the  school  employee 
member  who  received  the  highest 
number  of  votes  in  their  respective 
categories  in  the  election  of  the  school 
advisory  committee. 

(b)  If  any  person  referred  to  in 
paragraph  (a)  of  this  section  declines  to 
serve  on  tl^e  installation  advisory 
committee,  the  school  advisory 
committee  shall  All  the  vacancy 
according  to  the  procedures  in  §  805.42. 
(20  U.S.C.  928) 

§  805.42  How  is  a  vacancy  fUled  on  an 
Installation  advisory  committee? 

If  a  vacancy  occurs  on  an  installation 
advisory  committee,  that  position  shall 
be  Ailed  by  the  person  receiving  the  next 
highest  number  of  votes  in  the 
appropriate  category  in  the  election  of 
the  school  advisory  committee. 

(20  U.S.C.  928) 

Subpart  F— Fiscal  Requirements 

§  805.50  Do  members  of  an  advisory 
committee  receive  pay? 

A  member  of  a  school  advisory 
committee  or  a  member  of  an 
installation  advisory  committee  may  not 
receive  pay  for  serving  on  that 
committee. 

(20  U.S.C.  928(c)) 

|FR  Doc.  80-34726  Filed  11-6-80: 6-45  amj 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 

File  Wrapper;  Continuing  Application 
Procedure 

aoency:  Patent  and  Trademark  OfAce, 
Commerce. 

action:  Proposed  rulemaking. 

summary:  Patent  and  Trademark  OfAce 
proposes  amendment  of  the  rules  of 
practice  in  patent  cases  to  provide  an 
additional  procedure  for  Aling 
continuation  and  divisional 
applications.  This  procedure  is  being 
proposed  to  simplify  Aling  and 
processing  continuation  and  divisional 
patent  applications  by  using  the 
application  and  amendment  papers  Aled 
in  the  abandoned  parent  application. 

The  proposed  procedure  would 
eliminate  many  of  the  problems 
currently  involved  in  preparing  and 
processing  new  patent  application 
papers  in  such  applications. 

DATES:  Written  comments  by  February 
4, 1981.  Hearing,  February  4, 1981 
beginning  at  10:00  a.m. 

ADDRESSES:  Address  written  comments 
to  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231. 
The  hearing  will  be  held  in  Room  11C24 
of  Building  3,  Crystal  Plaza  at  2021 
Jefferson  Davis  Highway,  Arlington, 
Virginia.  Written  coments  and  transcript 
of  hearing  will  be  available  for  public 
inspection  in  Room  IIEIO  of  Building  3, 
Crystal  Plaza  at  2021  Jefferson  Davis 
Hi^way,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Louis  O.  Maassel  by  telephone  at 
(703)  557-3070,  or  by  mail  marked  to  his 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231. 
SUPPLEMENTARY  INFORMATION:  The 
Patent  and  Trademark  OfAce  is 
considering  amendments  to  the  rules  of 
pracAce  in  patent  cases  to  permit  an 
applicant  for  patent  to  Ale  a 
continuation  or  divisional  application  by 
simply  Aling  a  special  request,  a  new  set 
of  claims,  and  paying  the  statutory  Aling 
fee.  The  proposed  procedure  would 
simplify  Aling  a  continuation  or 
divisional  application  in  those  cases 
where  the  parent  application  is  to  be 
abandoned.  If  the  parent  application 
will  issue  as  a  patent,  a  division  or 
continuation  thereof  may  continue  to  be 
Aled  under  the  provisions  of  37  CFR  1.60. 
Under  the  proposal,  a  new  serial  number 
would  be  assigned  to  the  continuing 
application,  the  parent  application 
would  be  abandoned  and,  the 
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specification,  drawings,  oath  or 
declaration,  and  other  papers  in  the  Hie 
wrapper  of  the  parent  application  would 
be  used  as  the  papers  in  the  continuing 
application,  along  with  the  new  set  of 
claims.  Only  the  payment  of  the  filing 
fee,  the  niing  of  a  special  request 
containing  an  indication  of  a  desire  to 
continue  prosecution  and  a  new  set  of 
claims  would  be  required  to  effect  the 
filing  of  a  continuation  or  divisional 
application.  The  procedure  would  be 
available  for  utility,  design,  plant,  and 
reissue  applications.  Use  of  the 
proposed  procedure  will  automatically 
result  in  abandonment  of  the  parent 
application. 

The  proposed  procedure  could  be 
used  for  either  a  continuation  of 
divisional  application  provided  that 
applicant  wishes  the  parent  case  to 
become  abandoned. 

A  continuation  or  divisional 
application  is  an  application  in  which 
the  disclosure  is  identical  to  an  earlier 
application.  However,  the  claims  may  be 
somewhat  changed.  Continuation 
applications  are  often  Hied  in  situations 
where  the  applicant  feels  that  the  issue 
of  patentability  has  not  been  sufficiently 
developed  before  the  examiner  for  an 
appeal  from  the  final  rejection  to  be 
filed  with  the  Board  of  Appeals. 
Divisional  applications  are  filed 
voluntarily  or  as  a  result  of  a 
requirement  for  restriction  by  the 
examiner  in  a  prior  application. 

The  filing  of  continuing  applications  is 
provided  for  in  the  patent  statute  at  35 
U.S.C.  120.  Divisional  applications  are 
provided  for  in  35  U.S.C.  121.  Under 
these  provisions  of  the  patent  law,  a 
continuation  or  divisional  application 
may  be  filed  during  the  pendency  of  an 
earlier  application  and  retain  the  benefit 
of  the  filing  date  of  the  earlier  parent 
application.  Such  benefit  is  valuable  to 
the  applicant  if  prior  art  becomes 
available  or  another  inventor  made  the 
same  invention  during  the  pendency  of 
the  first  application. 

A  simplified  method  of  filing  of  such 
continuation  or  divisional  applications 
is  presently  available  under  37  CFR  1.60. 
Under  §  1.60,  the  applicant  may  pay  the 
filing  fee  and  either  supply  or  ask  the 
Office  to  prepare  the  continuation  or 
divisional  application  papers  by  making 
a  copy  of  the  original  papers.  Section 
1.60  replaced  earlier,  more  restrictive 
procedures  under  37  CFR  1.147  and  a 
procediue  established  by 
Commissioner’s  notice  Imown  as  the 
“Streamline  Continuation"  program.  The 
procedure  under  S  1-60  would  remain  in 
effect  in  its  present  form,  if  the  proposed 
procedure  were  adopted  since  it  allows 
a  continuation  or  divisional  application 
to  be  filed  without  abandonment  of  the 


parent  application.  The  continuation  or 
divisional  application  practice  under 
$1.60  has  resulted  in  a  number  of 
problems.  Often  the  original  application 
does  not  permit  the  reproduction  of  good 
quality  copy.  Sometimes  applicants 
prejnaturely  abandon  or  fail  to  abandon 
the  original  application  or  otherwise  do 
not  understand  the  §  1.60  procedures. 
Correspondence  relating  to  such 
problems  has  become  burdensome  to 
both  the  applicants  and  the  Office. 

Under  ciurent  §  1.60,  the  continuation  or 
divisional  application,  in  addition  to 
being  copied,  must  be  completely 
processed  as  a  new  application  through 
the  Application  Division,  Microfilming 
Branch  and  Licensing  and  Review 
Division,  as  well  as  the  Examining 
Group's  new  case  docketing  and 
amendment  entry  procedures.  The  prior 
application  is  sometimes  difficult  to 
locate  because  of  the  movement  and 
placement  of  the  application  file 
wrapper  after  it  leaves  the  Examining 
Group.  The  proposed  procedure  would 
not  require  such  copies  to  be  processed 
and  filed  and  should  therefore  result  in 
fewer  problems  and  less  work. 

The  proposed  procedure  is  set  forth  in 
proposed  $  1.62  and  is  in  compliance 
with  the  requirements  of  35  U.S.C.  111. 
The  specification  and  drawings  from  the 
parent  application  are  made  available 
for  use  in  the  continuation  or  divisional 
application.  A  new  filing  fee  is  required 
in  accordance  with  35  U.S.C.  41(a).  The 
only  other  statutory  filing  requirements 
are  claims  and  a  signed  oath  or 
declaration.  A  new  copy  of  claims, 
beginning  with  “claim  1”,  would  be 
required  under  the  proposed  procedure. 
Since  a  continuation  or  divisional 
application  filed  under  proposed  $  1.62 
can  not  contain  new  matter,  the  oath  or 
declaration  filed  in  the  parent  case 
should  supply  all  the  information 
required  under  the  statute  and  rules  to 
obtain  a  filing  date.  Accordingly,  the 
previously  filed  oath  or  declaration 
would  be  considered  to  be  the  oath  or 
declaration  of  the  §  1.62  continuation  or 
division.  If  the  claims  submitted  are 
broadened,  a  supplemental  oath  or 
declaration  should  be  filed  by  the 
applicant  in  accordance  with  37  CFR 
1.67, 

The  original  disclosure  of  an 
application  filed  imder  §  1.62  would  be 
the  original  parent  application  as 
executed  by  the  inventor(s).  However, 
the  filing  fee  would  be  based  on  the  new 
copy  of  claims  which  must  adcompany 
the  request  and  filing  fee.  The 
Certificate  of  Mailing  Procedure  under 
37  CFR  1.8  would  not  apply  to  filing  such 
a  request  since  the  filing  of  such  a 
request  is  considered  to  be  the  filing  of 


an  application  which  is  excluded  under 
37  CFR  1.8(a)(i). 

Some  of  the  anticipated  benefits  of  the 
proposed  procedure  are  the  following:  1. 
Formality  problems  should  be  very 
small. 

2.  All  current  rules  relating  to  after 
final  rejection  practice  and  filing  of 
continuing  applications  would  remain 
unchanged.  The  proposed  filing 
procedure  is  an  additional  alternative 
which  would  be  available  to  applicants 
to  use  at  their  option. 

3.  A  more  prompt  first  action  in  the 
continuation  or  divisional  application 
should  be  received  in  view  of  the 
reduced  processing  time.  The 
Application  Division  will  process 
promptly  all  such  applications.  In  the 
examining  groups,  such  applications  will 
be  given  high  priority  for  processing 
purposes. 

4.  Amendments  made  to  the 
specification  and  drawings  of  the  parent 
application  would  carry  over  into  the 
continuing  application  and  would  not 
need  to  be  submitted  again  in  the 
continuing  application. 

For  the  public;  1.  The  pendency  of 
applications  should  be  reduced  since  the 
time  delay  before  examination  and 
issuance  of  a  continuing  application 
filed  under  the  proposed  program  would 
be  reduced. 

2.  The  entire  record  of  prosecution 
would  be  in  one  file  wrapper,  even  if 
several  continuation  applications  were 
filed.  This  would  result  in  easier  access 
to  a  series  of  applications  by  the  public 
if  a  patent  is  later  issued. 

For  the  Patent  and  Trademark  Office; 

1.  The  workload  of  reviewing  and 
processing  new  application  papers  in 
the  Application  Division  would  be 
reduced. 

2.  The  examining  group  clerks  would 
not  be  required  to  again  enter 
amendments  made  in  the  parent 
application. 

3.  Less  storage  space  would  be 
required  since  there  would  be  fewer 
papers.  . 

4.  The  parent  file  history  and 
references  cited  therein  would  be 
readily  available  to  the  examiner  and 
need  not  be  ordered  from  abandoned 
files. 

5.  The  Office  would  not  be  required  to 
prepared  a  copy  of  the  parent 
application  file  as  under  the  current 
procedures  under  37  CFR  1.60 

Proposed  new  §  1.62  outlines  the 
requirements  of  the  proposed  procedure. 

Action  1.138  is  proposed  to  be 
amended  so  that  a  registered  attorney  or 
agent  could,  without  being  of  record,  file 
a  §  1.60  or  1.62  application  and  expressly 
abandon  the  prior  application.  Such  an 
action  would  not  affect  an  applicant’s 
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rights  since  the  prior  application  would 
only  be  expressly  abandoned  if  a  filing 
date  is  granted  to  a  continuing 
application. 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  6  of 
Title  35  of  the  United  States  Code,  as 
amended,  the  Patent  and  Trademark 
Office  proposes  to  amend  Title  37  of  the 
Code  of  Federal  Regulations  by 
amending  §  1.138  and  by  adding  a  new 
§  1.62.  The  Patent  and  Trademark  Office 
has  determined  that  these  rule  changes 
would  have  no  potential  major  economic 
consequences  requiring  the  preparation 
of  a  regulatory  analysis  under  Executive 
Order  12044.  In  the  text  of  rule  1.138 
below,  additions  are  shown  by  arrows 
and  deletions  are  shown  by  brackets.  It 
is  proposed  to  amend  Title  37  of  the 
Code  of  Federal  Regulations,  Chapter  I, 
Part  1,  as  follows:  1.  By  adding  new 
§  1.62  to  read  as  follows: 

§  1.62  File  wrapper  continuation  or 
division  procedure. 

(a)  A  continuation  or  divisional 
application  which  discloses  and  claims 
only  subject  matter  disclosed  in  a  prior 
application  may  be  filed  before  the 
payment  of  the  issue  fee,  abandonment 
of,  or  termination  of  proceedings  on  the 
prior  application  by  filing  a  request  to 
use  the  specification,  drawings,  and 
oath  or  declaration  from  the  prior 
application  if  the  following  four 
conditions  are  met:  (1)  The  prior 
application  is  to  be  abandoned  and  not 
issued  as  a  patent. 

(2)  A  new  set  of  claims  to  be 
prosecuted  in  the  continuing  application 
is  submitted  which  begins  with  a  new 
claim  numbered  “1”. 

(3)  The  filing  fee  under  35  U.S.C.  41(a) 

for  the  continuation  or  divisional 
application  is  paid  during  the  pendency 
of  the  prior  application.  Such  filing  fee 
should  be  based  on  the  number  of 
claims  submitted  under  the  previous 
paragraph.  ' 

(4)  Information  is  supplied  as  to  the 
title,  applicant,  correspondence  address, 
prior  U.S.  application,  foreign  priority 
application,  number  of  pages  of 
speciflcation  and  sheets  of  drawings  in 
the  prior  application. 

(b)  The  filing  of  an  application  under 
§  1.62  will  be  construed  to  include  a 
waiver  of  secrecy  by  the  applicant 
under  35  U.S.C.  122  to  the  extent  that 
any  member  of  the  public  who  is 
entitled  under  the  provisions  of  37  CFR 
1.14  to  access  to,  or  information 
concerning,  either  the  prior  application 
or  anypne  of  its  continuation  or 
divisional  applications  filed  under  the 
provisions  of  this  section  may  be  given 
similar  access  to,  or  information 


concerning,  the  other  applications  in  the 
file  wrapper. 

(c)  The  niing  of  an  application  under 
§  1.62  will  be  considered  to  be  a  request 
to  expressly  abandon  the  parent 
application  as  of  the  filing  date  granted 
the  continuation  or  divisional 
application  filed  under  ^  1.62. 

2.  By  revising  §  1.138  to  read  as 
follows: 

§  1.138  Express  abandonment 

An  application  may  be  expressly 
abandoned  by  flling  in  the  Patent  and 
Trademark  Office  a  written  declaration 
of  abandonment  signed  by  the  applicant 
himself  and  the  assignee  of  record,  if 
any,  and  identifying  the  application. 
Except  as  provided  in  §  1.262  an 
application  may  also  be  expressly 
abandoned  by  filing  a  written 
declaration  of  abandonment  signed  by 
the  attorney  or  agent  of  record.  ►A 
registered  attorney  or  agent  or  agent 
acting  under  the  provisions  of  §  l,34(a), 
or  of  record,  may  also  expressly 
abandon  a  parent  application  as  of  the 
filing  date  granted  to  a  continuing 
applicaiton  by  filing  such  a  continuing 
application  under  the  provision  by  filing 
such  a  continuing  application  under  the 
provisions  of  §  1.60  or  §  1.62.  -^Express 
abandonment  of  the  application  may  not 
be  recognized  by  the  Office  unless  it  is 
actually  received  by  appropriate 
officials  in  time  to  act  thereon  before  the 
date  of  issue. 

Dated:  October  17, 1980. 

Sidney  A.  Diamond, 

Commissioner  of  Patents  and  Trademarks. 

Dated:  October  31. 1980. 

Approved 
jordan ).  Baruch, 

Assistant  Secretary  for  Productivity, 
Technology  &  Innovation. 

|FR  Doc.  80-34919  Filed  11-6-80: 8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-9-FRL  1660-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revisions 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  Revisions  to  the  San  Luis 
Obispo  County,  Santa  Barbara  County, 
and  Monterey  Bay  Unified  Air  Pollution 
Control  Districts  (APCDs)  and  the  South 
Coast  Air  Quality  Management  District 


rules  and  regulations  have  been 
submitted  to  the  Environmental 
Protection  Agency  (EPA)  by  the 
California  Air  Resources  Board  for  the 
purpose  of  revising  the  California  State 
Implementation  Plan  (SIP).  The  intended 
effect  of  these  revisions  is  to  update  the 
rules  and  regulations  and  to  correct 
deficiencies  in  the  SIP.  The  EPA  invites 
public  comments  on  these  rules, 
especially  as  to  their  consistency  with 
the  Clean  Air  Act. 

DATES:  Comments  may  be  submitted  up 
to  January  6, 1981. 

ADDRESSES:  Comments  may  be  sent  to: 
Regional  Administrator,  Attn:  Air  & 
Hazardous  Materials  Division,  Air 
Technical  Branch,  Regulatory  Section 
(A-4),  Environmental  Protection  Agency, 
Region  IX,  215  Fremont  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  proposed  revisions  and 
EPA's  associated  evaluation  reports  are 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  IX  office  at  the  above  address 
and  at  the  following  locations: 

California  Air  Resources  Board,  1102 
"Q”  Street,  Sacramento,  CA  95812 
San  Luis  Obispo  County  Air  Pollution 
Control  District,  County  Airport,  Edna 
Road,  San  Luis  Obispo,  CA  93406 
Santa  Barbara  County  Air  Pollution 
Control  District,  4440  Calle  Real, 

Santa  Barbara,  CA  93110 
Monterey  Bay  Unified  Air  Pollution 
Control  District,  1270  Natividad  Rd., 
Salinas,  CA  93906 

South  Coast  Air  Quality  Management 
District,  9150  Flair  Drive,  El  Monte, 

CA  91731 

Public  Information  Reference  Unit, 

Room  2922  (EPA  Library),  401  “M” 
Street,  S.W.,  Washington,  D.C.  20460 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Grano,  Chief,  Regulatory 
Section,  Air  Technical  Branch, 
Environmental  Protection  Agency, 

Region  IX,  215  Fremont  Street,  San 
Francisco,  CA  94105,  (415)  556-2938. 
SUPPLEMENTARY  INFORMATION:  The 
California  Air  Resources  Board 
submitted  the  following  rules  and 
regulations  on  the  indicated  dates,  as 
revisions  to  the  California  SIP. 

San  Luis  Obispo 
January  2, 1979 

Rule  407 — Organic  Material  Emission 
Standards,  Limitations  and 
Prohibitions 

October  18,  1979 

Rule  415 — Dry  Cleaning  Solvents 
Rule  416 — Degreasing  Operations 
Rule  420 — Cutback  Asphalt  Paving 
Materials 

Rule  422 — Refinery  Process  Turnarounds 
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February  25, 1980 

Rule  301 — Fees 
Rule  302 — Schedule  of  Fees 
Rule  303 — Hearing  Board  Fees 
Rule  304 — Technical  Reports — Charges 
for: 

Santa  Barbara 

May  23.  1979 

Rule  101— Title 
Rule  102 — DeFinitions 
Rule  103 — Severability 
Rule  104 — Agricultural  Burning 
Rule  201  (A,  B.  D,  E,  F,  &  G) — Permits 
required 

Rule  202 — Exemptions  to  Rule  201 
Rule  203 — Transfer 
Rule  204 — Applications 
Rule  205  (A  &  B)— Standards  for 
Granting  Applications 
Rule  206 — Conditional  Approval  of 
Authority  to  Construct  or  Permit  to 
Operate 

Rule  207 — Denial  of  Application 
Rule  208 — Action  on  Applications — 
Time  Limits 
Rule  209 — Appeals 
Rule  210 — Fees 

Rule  211 — Technical  Reports — Charges 
for 

Rule  301 — Circumvention 
Rule  302 — Visible  Emissions 
Rule  304 — Particulate  Matter — Northern 
Zone 

Rule  305 — Particulate  Matter 
Concentration — Southern  Zone 
Rule  306 — Dust  and  Fumes — Northern 
Zone 

Rule  307 — Particulate  Matter  Emission 
Weight  Rate — Southern  Zone 
Rule  308 — Incinerator  Burning 
Rule  309 — Specific  Containments 
Rule  311 — Sulfur  Content  of  Fuels 
Rule  312 — Open  Fires 
Rule  313 — Fires  Set  Under  Public 
Authority 

Rule  314 — Reduction  of  Animal  Matter 
Rule  315 — Gasoline  Specifications 
Rule  317 — Organic  Solvents 
Rule  319 — Asphalt  Air  Blowing — 
Southern  Zone 

Rule  324 — Disposal  and  Evaporation  of 
Solvents 

Rule  328 — Continuous  Emission 
Monitoring 

Rule  401 — Agricultural  Burning 
Rule  402 — Enforcement 
Rule  403 — Burning  Permit  for  Non- 
Burning  Days:  Report  Requirements 
Rule  501 — General 
Rule  502 — Filing  Petitions 
Rule  503 — Contents  of  Petitions 
Rule  504 — Petitions  for  Variances: 
Contents 

Rule  505 — Breakdown  Conditions 
Rule  505-A — Breakdown  Reporting 
Information  Form 

Rule  506 — Emergency  Variances  for 
Breakdowns 


Rule  507 — Appeal  from  Denial 
Rule  508 — Failure  to  Comply  with  Rules 
Rule  509 — Petition  Response  (APCD 
Requirements) 

Rule  510 — Withdrawal  of  Petition 

Rule  511 — Place  of  Hearing 

Rule  512 — Notice  of  Hearing 

Rule  513 — Evidence 

Rule  514 — Preliminary  Matters 

Rule  515 — Official  Notice 

Rule  516 — Continuances 

Rule  517 — Decision 

Rule  518 — Effective  Date  of  Decision 

Rule  519 — Lack  of  Permit 

Rule  601 — General 

Rule  602 — Episodes/Disasters 

Rule  603 — Enforcement 

Rule  604 — Plans  (Emergency  Provisions) 

Rule  605 — Communication  Network 

Rule  606 — Air  Monitoring  Stations 

Rule  607 — Air  Monitoring  Summaries 

Rule  608 — Interdistrict  Coordination 

Rule  609 — Scientific  Committee 

Rule  610 — Emergency  Action  Committee 

May  29,  1979 

Rule  322 — Metal  Surface  Coating 
Thinner  and  Reducer 

(Deletions) 

Rule  2,b,v,w — Definitions 
Rule  8 — Provision  of  Sampling  and 
Testing 

Rule  20 — Scavenger  Plants 
Monterey  Bay  UniHed 
January  2, 1979 

Rule  301 — Permit  Fee  Schedules 
May  7, 1979 

Rule  403 — Individual  Particles 
(Nuisance) 

Rule  602 — Contents  of  Petitions 
May  23.  1979 

Rule  617 — Emergency  Variance 
December  17, 1979 

Rule  300 — Permit  fees 
Rule  405 — Exceptions 
Rule  601 — Filing  Petitions 

February  25, 1980 

Rule  422 — Burning  of  Wood  Wastes 
(Deletion) 

Rule  508 — Fees 
March  4,  1980 

Rule  205 — Provision  of  Sampling  and 
Testing  Facilities 
Rule  211— Appeals 
Rule  212 — Public  Availability  of 
Emission  Data 

Rule  213 — Continuous  Emission 
Monitoring 

Rule  214 — Breakdown  Conditions 


June  2,  1980 

Rule  427 — Steam  Drive  Crude  Oil 
Production  Wells 

South  Coast  Air  Quality  Management 
District 

November  19,  1979 
(Deletions) 

Rule  67 — Fuel  Burning  Equipment  (Los 
Angeles,  Orange,  and  San  Bernardino 
County  portions  of  the  District) 

Rule  72 — Fuel  Burning  Equipment 
(Riverside  County  portion  of  the 
District) 

Under  Section  110  of  the  Clean  Air 
Act  as  amended,  and  40  CFR  Part  51,  the 
Administrator  is  required  to  approve  or 
disapprove  regulations  submitted  as 
revisions  to  the  SIP.  All  the  rule 
revisions  listed  above  have  been 
evaluated  and  determined  to  be  in 
accordance  with  the  Clean  Air  Act,  40 
CFR  Part  51  and  EPA  policy,  with 
certain  exceptions.  Therefore,  it  is  the 
purpose  of  this  notice  to  propose  to 
approve  all  the  rule  revisions  listed 
above  and  to  incorporate  them  into  the 
California  SIP,  except  as  discussed 
below. 

Santa  Barbara 

Rule  303,  Nuisance  and  Rule  310, 
Odorous  Organic  Sulfides  are  not 
appropriate  for  inclusion  in  the  SIP 
because  they  are  not  speciHcally 
directed  at  the  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS). 
Therefore,  no  action  is  proposed  to  be 
taken  on  these  rules. 

Rule  8,  Provision  of  Sampling  and 
Testing,  requires  a  person  to  provide 
and  maintain  such  sampling  and  testing 
facilities  as  specified  in  the  permit  to 
operate.  Since  deletion  of  this  rule  could 
weaken  the  enforceability  of  the 
District’s  rules,  this  deletion  is  proposed 
to  be  disapproved. 

Paragraphs  B  and  C  of  Rule  312,  Open 
Fires,  permit  the  burning  of  residential 
dry  vegetation  and  right-of-way 
clearance  material  uiider  certain 
conditions.  Since  burning  this  material  is 
not  allowed  under  the  current  SIP  rules, 
it  could  result  in  an  emissions  increase. 
Because  no  control  strategy 
demonstration  was  submitted  to  show 
that  this  revision  will  not  interfere  with 
the  attainment  and  maintenance  of  the 
NAAQS,  these  paragraphs  are  proposed 
to  be  disapproved. 

Paragraphs  D.l  and  D.2  of  Rule  401, 
Agricultural  Burning,  permit  range 
improvement  burning  and  burning  of 
empty  pesticide  sacks  on  “no-bum 
days”.  As  no  control  strategy 
demonstration  was  submitted  to  show 
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that  this  potential  emission  increase 
would  not  interfere  with  the  attainment 
and  maintenance  of  the  NAAQS,  these 
paragraphs  are  proposed  to  be 
disapproved. 

Rules  513,  Evidence  and  519,  Lack  of 
Permit,  are  proposed  to  be  disapproved 
due  to  typographical  errors  which  could 
render  the  rules  unenforceable.  The 
previously  approved  Rules  53  and  59, 
submitted  on  February  21, 1972,  are 
proposed  to  remain  in  effect. 

Rule  602,  Episodes/Disasters,  is 
proposed  to  be  disapproved  because  it 
does  not  include  a  contingency  plan  for 
the  avoidance  of  significant  harm  from 
elevated  levels  of  total  suspended 
particulates  as  required  by  40  CFR  51.16, 
Emergency  Episode.  The  rule  does  not 
mandate  prompt  acquisition  of  forecasts 
and  updating  of  stagnation;  does  not 
mandate  source  inspections;  and  allows 
for  the  implementation  of  preplanned 
emission  reduction  strategies  only  after 
a  special  session  with  the  Air  Pollution 
Board  instructing  the  Air  Pollution 
Control  OfHcer  to  implement  those 
plans. 

Monterey  Bay  Unified 

Rule  212,  Public  A  vailability  of 
Emission  Data,  does  not  provide  for  the 
correlation  of  emission  data  with 
applicable  emission  limitations  as 
mandated  by  40  CFR  51.10(c].  The  rule  is 
approved  since  it  partially  meets  the 
requirements  of  40  CFR  51.10(e]. 
However,  since  the  correlation 
requirement  is  not  met,  paragraph  (b)(4) 
of  40  CFR  52.224 — General  Requirements 
is  retained  as  applicable  to  the 
Monterey  Bay  Unifled  District. 

Paragraph  i(l)  of  Rule  300,  Permit 
Fees,  allows  the  District  to  recover  its 
legal  and  other  costs  pertaining  to  the 
“issuance  of  permits  and  inspections 
thereof.”  This  provision  is  proposed  to 
be  disapproved  pursuant  to  Section 
110(a)(2)(K)  because  it  could  allow 
recovery  of  legal  expenses  associated 
with  permit  enforcement  actions.  While 
Section  110(a)(2)(K)  does  not  prohibit 
the  recovery  of  reasonable  legal 
expenses  associated  with  permit 
administration  through  permit  fees,  it 
speciHcally  excludes  recovery  of  costs 
associated  with  enforcement  actions. 

Rule  402,  Nuisance,  is  not  appropriate 
for  inclusion  in  the  SIP  because  it  is  not 
specifically  directed  toward  the 
attainment  and  maintenance  of  the 
NAAQS.  Therefore,  no  action  is 
proposed  on  this  rule. 

No  action  is  proposed  to  be  taken  on 
Rule  416  Organic  Solvents,  since  this 
rule  references  rules  which  have  not 
been  submitted  to  EPA  for  approval  and 
may  therefore  be  unenforceable. 


Rule  214,  Breakdown  Conditions  and 
Rule  617,  Emergency  Variance,  do  not 
provide  sufficient  assurance  that  the 
NAAQS  will  not  be  violated  during  an 
equipment  breakdown  and  a  subsequent 
emergency  period.  Due  to  the  lack  of 
sufficient  NAAQS  assurance  in  the 
breakdown  conditions  and  in  the 
emergency  variance,  both  rules  are 
proposed  to  be  disapproved. 

South  Coast  Air  Quality  Management 
District  (SCAQMD) 

Rules  67,  Fuel  Burning  Equipment,  and 
72,  Fuel  Burning  Equipment,  specify 
emission  limits  for  new  sources  of  fuel 
burning  equipment  in  the  SCAQMD. 
Since  the  emission  requirements  for  new 
fuel  burning  sources  are  being  replaced 
by  equivalent  or  better  control 
requirements  contained  in  the  SCAQMD 
nonattainment  area  plan,  the  recission 
of  Rules  67  and  72  is  proposed  to  be 
approved,  as  applied  to  new  sources. 
However,  in  order  to  prevent  existing 
sources  from  removing  control 
equipment  the  emission  limits  of  Rules 
67  and  72  are  also  proposed  to  be 
partially  retained,  applicable  only  to 
(existing)  sources  granted  permits  prior 
to  Hnal  recission  of  Rules  67  and  72  by 
EPA. 

The  Air  Resources  Board  has  certified 
that  the  public  hearing  requirements  of 
40  CFR  51.4  have  been  met. 

The  Regional  Administrator  hereby 
issues  this  notice  setting  forth  these 
revisions,  including  rule  deletions 
caused  thereby,  as  proposed  rulemaking 
and  advises  the  public  that  interested 
persons  may  participate  by  submitting 
written  comments  to  the  Region  IX 
Office.  Comments  received  on  or  before 
60  days  after  publication  of  this  notice 
will  be  considered.  Comments  received 
will  be  available  for  public  inspection  at 
the  EPA  Region  IX  Office  and  the  EPA 
Public  Information  Reference  Unit. 

The  Administrator's  decision  to 
approve  or  disapprove  the  proposed 
revisions  will  be  based  on  the  comments 
received  and  on  a  determination 
whether  the  amendments  meet  the 
requirements  of  Section  110(a)(2)  of  the 
Clean  Air  Act  and  40  CFR  Part  51, 
Requirements  for  Preparation,  Adoption, 
and  Submittal  of  State  Implementation 
Plans. 

EPA  has  reviewed  the  revisions  being 
acted  upon  in  this  notice  and  has 
determined  that  it  is  a  “specialized” 
revision  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

(Secs.  110  and  301(a]  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  §  §  7410  and  7601(a]]). 


Dated:  October  27, 1980. 
Sheila  M.  Piindiville, 

Acting  Regional  Administrator. 

|FR  Doc.  80-34800  Filed  11-8-80;  8:4$  am) 
BILUNG  CODE  6S60-38-M 


[A>5-FRL  1660-8] 

40  CFR  Part  52 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  U.S.  Environmental  Protection 
Agency.  _ 

action:  Proposed  Rule. 

summary:  USEPA  proposes  to 
disapprove  a  petition  for  revision  and 
request  for  an  administrative  stay  of  the 
Federally  promulgated  Ohio  sulfur 
dioxide  State  Implementation  Plan  (SIP) 
for  the  Painesville  Municipal  Power 
Plant  in  Painesville,  Ohio. 
date:  Comments  must  be  received  on  or 
before  December  8, 1980.  Requests  for  a 
public  hearing  on  this  revision  must  be 
received  no  later  than  November  24, 

1980. 

ADDRESSES:  Comments  and  requests  for 
a  hearing  should  be  submitted  to  Gary 
Gulezian,  Chief,  Regulatory  Analysis 
Section,  Air  Programs  Branch,  USEPA, 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604. 

The  docket  (#5A-80-ll)  for  this 
revision  is  available  for  inspection  and 
copying  during  normal  business  hours  at 
the  above  address  and  at  the  Central 
Docket  Section,  West  Tower  Lobby, 
Gallery  1,  USEPA,  401  M  Street  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Marcantonio  Air  Programs 
Branch  USEPA,  Region  V  230  South 
Dearborn  Street,  Chicago,  Illinois  60604 
(312)  886-6039. 

SUPPLEMENTARY  INFORMATION:  On 

September  24, 1979  the  Painesville 
Municipal  Power  Plant  in  Painesville, 
Ohio  submitted  a  petition  for  revision 
and  request  for  administrative  stay  of 
the  Ohio  sulfur  dioxide  SIP.  The 
submittal  requested  an  emission 
limitation  for  Units  #1-5  of  5.7  lbs/ 
MMBTU  with  the  condition  that  no  more 
than  one  coal-fired  boiler  operate  at  any 
time.  The  submittal  also  requested  a 
stay  of  enforcement  of  the  existing 
regulation  pending  the  Agency’s  review 
and  response  to  the  SIP  revision  request. 
The  existing  regulations  for  the 
Painesville  Municipal  Power  Plant  were 
promulgated  by  the  United  States 
Environmental  Protection  Agency 
(USEPA)  on  August  27, 1976  (41  FR 
36324). 
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After  reviewing  the  submission, 

USEPA  informed  the  City  of  Painesville 
in  a  March  11, 1980  letter  that  Boiler  #5 
is  subject  to  the  New  Source 
Performance  Standard  (NSPS)  of  1.2  lbs 
SOj/MMBTU.  USEPA  promulgated  this 
limit  for  Boiler  #5  on  August  27, 1976  (41 
FR  36324).  Therefore,  the  emission 
limitation  for  Boiler  #5  cannot  be 
changed  through  a  SIP  revision  petition. 
The  U.S.  District  Court  for  the  Northern 
District  of  Ohio  upheld  USEPA’s  claim 
that  Unit  #5  is  subject  to  the  NSPS 
requirements  since  construction  on  the 
boiler  did  not  commence  until  dfter 
August  17, 1971  (the  date  set  by  the 
USEPA  for  defining  sources  subject  to 
NSPS  requirements).  USEPA  also  denied 
the  request  for  a  stay  of  enforcement 
since  a  pending  petition  for  a  SIP 
revision  does  not  constitute  a  basis  for  a 
stay  of  enforcement. 

After  the  determination  that  boiler  #5 
was  subject  to  NSPS,  USEPA  analyzed 
the  proposed  emission  limitation  of  5.7 
lbs  SO2/MMBTU  for  boilers  1-4  with  the 
provision  that  only  one  of  boilers  1-4 
operate  at  any  one  time.  USEPA  found 
this  operating  scenario  acceptable  and 
informed  the  City  of  Painesville  it  could 
revise  its  request  to  reflect  this  scenario. 
On  April  8. 1980,  the  City  of  Painesville 
responded  that  the  alternative  operating 
scenario  was  unacceptable.  Therefore, 
since  Boiler  #5  is  subject  to  the  New 
Source  Performance  Standards  for  fossil 
fuel  fired  steam  generators  and  is  not 
eligible  for  a  change  in  emission 
limitations  through  a  SIP  revision 
petition  and  since  the  alternative 
operating  scenario  analyzed  by  USEPA 
is  unacceptable  to  the  City  of 
Painesville,  USEPA  is  at  this  time 
proposing  to  disapprove  this  request  for 
a  SIP  revision. 

Note. — Under  Executive  Order  12044  (43  FR 
12661),  USEPA  is  required  to  judge  whether  a 
regulation  is  “significant”  and,  therefore, 
subject  to  certain  procedural  requirements  of 
the  Order  or  whether  it  may  follow  other 
specialized  development  procedures.  USEPA 
labels  these  other  regulations  “specialized".  I 
have  reviewed  this  proposed  regulation 
pursuant  to  the  guidance  in  USEPA's 
response  to  Executive  Order  12044, 
“Improving  Environmental  Regulations,” 
signed  March  29. 1979  by  the  Administrator 
and  I  have  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

(Sec.  110  of  the  Clean  Air  Act,  as  amended, 

42  use  4710) 

Dated:  October  16. 1980. 

John  McGuire, 

Regional  A  dniinislrator. 

11-11  Doc.  80-34905  Filed  11-6-80:  8:45  am| 

BILLING  CODE  6S60-38-M 


40  CFR  Part  52 

IA-2-FRL  1661-1] 

Approval  and  Promulgation  of 
implementation  Plans;  Proposed 
Revision  to  the  New  Jersey  State 
Implementation  Plan 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

summary:  On  March  11, 1980  (45  FR 
15531)  the  Environmental  Protection 
Agency  (EPA)  promulgated  conditional 
approval  of  the  New  Jersey  State 
Implementation  Plan  (SIP)  with  regard 
to  its  ability  to  meet  the  requirements  of 
Part  D  of  the  Clean  Air  Act,  as  amended 
in  1977.  Today’s  notice  discusses  two  of 
the  conditions  on  EPA’s  approval  and 
announces  EPA’s  intent  to  find  the 
provisions  of  the  conditions  met.  The 
conditions  require  a  clarification  of  the 
term  "lowest  achievable  emission  rate” 
as  used  in  a  New  Jersey  regulation 
dealing  with  the  degree  of  air  pollution 
control  required  for  new  or  altered 
sources  in  nonattainment  areas,  and 
certification  that  this  regulation  has 
been  finally  adopted  and  is  enforceable. 
The  State  made  its  submission  in 
response  to  these  requirements  on 
August  5, 1980.  It  should  be  noted  that 
additional  changes  made  by  the  State  to 
its  regulation,  not  in  response  to  EPA’s 
conditional  SIP  approval,  are  being 
proposed  for  disapproval. 

DATE:  Comments  must  be  submitted  on 
or  before  January  6,  1981. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Charles  S.  Warren. 
Regional  Administrator,  Region  II 
Office,  Environmental  Protection 
Agency,  26  Federal  Plaza,  New  York, 
New  York  10278. 

Copies  of  the  proposed  SIP  revision 
are  available  at  the  following  addresses 
for  inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
Room  1005,  26  Federal  Plaza,  New 
York,  New  York  10278. 

Environmental  Protection  Agency, 

Public  Information  Reference  Unit,  401 
M  Street  SW.,  Washington,  D.C. 

20460. 

New  Jersey  Department  of 
Environmental  Protection,  Bureau  of 
Air  Pollqtion  Control,  Room  1108, 
Labor  and  Industry  Building,  John 
Fitch  Plaza,  Trenton,  New  Jersey 
08625. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protefction 
Agency.  26  Federal  Plaza,  Room  1005, 


New  York.  New  York  10278.  212-264- 
2517. 

SUPPLEMENTARY  INFORMATION:  On 

March  11, 1980,  at  45  FR  15531,  the 
Environmental  Protection  Agency  (EPA) 
promulgated  conditional  approval  of  the 
New  Jersey  State  Implementation  Plan 
(SIP)  with  regard  to  its  ability  to  meet 
the  requirements  of  Part  D  of  the  Clean 
Air  Act,  as  amended.  The  reader  is 
referred  to  this  Federal  Register  notice 
for  a  detailed  discussion  of  EPA’s 
findings.  Today’s  notice  discusses  EPA’s 
proposed  action  with  regard  to  a  State 
submittal  to  meet  the  following  two 
conditions  on  EPA’s  approval  of  the 
New  Jersey  SIP: 

•  On  or  before  August  1, 1980  the 
State  must  clarify  its  definition  of 
"lowest  achievable  emissions  rate"  as 
used  in  N.J.A.C.  7:27-18.1  et  seq., 

“Control  and  Prohibition  of  Air  Pollution 
from  New  or  Altered  Sources  Affecting 
Ambient  Air  Quality  in  Nonattainment 
Areas  (Emission  Offset  Rule),”  so  as  to 
require  a  degree  of  emission  control 
reflecting  the  most  stringent  achievable 
emission  limitation  which  is  contained 
in  the  implementation  plan  of  any  state 
for  such  class  or  category  of  sources. 
Such  a  limitation  must  further  be  at  least 
as  stringent  as  that  required  by  any 
standard  of  performance  for  a  new 
stationary  source  as  promulgated  under 
Section  111  of  the  Clean  Air  Act. 

•  On  or  before  August  1, 1980  the 
State  must  certify  to  EPA  that  N.J.A.C. 
7:27-18.1  et  seq.  “Control  and 
Prohibition  of  Air  Pollution  from  New  or 
Altered  Sources  Affecting  Ambient  Air 
Quality  in  Nonattainment  Areas 
(Emission  Offset  Rule  ),”  has  been 
finally  adopted  and  is  enforceable. 
Copies  of  the  adopted  regulations  must 
be  submitted  along  with  the  State’s 
certification. 

Under  cover  of  an  August  5, 1980 
letter,  the  State  submitted  a  copy  of  a 
revised  version  of  N.J.A.C.  7:27-18.1  et 
seq.,  “Control  and  Prohibition  of  Air 
Pollutioin  from  New  or  Altered  Sources 
Affecting  Ambient  Air  Quality  in 
Nonattainment  Areas  (Emission  Offset 
Rule).”  In  response  to  the  Hrst  condition 
the  State  has  appropriately  revised  its 
definition  of  “lowest  achievable 
emission  rate”  and  EPA  finds  that  the 
condition  has  been  met.  Insofar  as  the 
State  has  submitted  an  adopted  version 
of  its  regulation,  EPA  finds  that  the 
second  condition  has  also  been  met. 
Therefore,  except  as  noted  in  the 
discussion  which  follows,  EPA  proposes 
to  incorporate  the  revised  regulation 
into  the  SIP  and  to  revoke  the  applicable 
conditions. 

It  should  be  noted  that  in  adopting 
N.J.A.C.  7:27-18.1  et  seq.  New  Jersey  . 
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made  two  substantial  changes  to  its 
deHnition  of  “signiHcant  emission 
increase”  and  a  change  to  its  criteria  for 
performing  an  air  quality  impact  review 
which  cannot  be  approved  by  EPA. 

These  changes  affect  whether  or  not  a 
facility  will  be  subject  to  the  provisions 
of  the  regulation  and  exempt  certain 
facilities  which  must  be  covered. 

In  Section  18.1  of  the  revised 
regulation,  “Definitions,”  “signficant 
emission  increase”  is  now  deHned  in 
part  as  “an  increase,  since  December  21, 
1976,  in  the  rate  of  allowable  emissions, 
including  fugitive  emissions,  at  a  facility 
of  any  criteria  pollutant  greater  than  or 
equal  to  100  tons  per  year,  1,000  pounds 
per  day,  or  100  pounds  per  hour,  not 
including  decreases  in  the  rates  of 
allowable  emissions  except  where  such 
decreases  are  contemporaneous  with 
emission  increases.”  At  issue  are  the 
changes  made  by  New  Jersey  to  provide 
for  a  100  tons  per  year  rather  than  the 
previous  50  tons  per  year  cutoff  and  the 
addition  of  a  provision  to  allow 
“netting”  of  contemporaneous  emission 
decreases.  In  Section  18.2  of  the 
regulation,  “General  Provisions,” 
paragraph  (e)(1)  (formerly  (d)(1))  has 
similarly  been  revised  to  reflect  this 
higher  emission  cutoff  of  100  tons  per 
year.  Furthermore,  in  Section  18.3  of  the 
regulation,  “Air  Quality  Impact 
Review,”  paragraphs  (a)  and  (b)(1) 
(formerly  (c)(1))  have  been  revised  to 
incorporate  a  netting  concept. 

These  changes  are  inconsistent  with 
the  earlier  “Emission  Offsett 
Interpretative  Ruling”  promulgated  by 
EPA  on  January  16, 1979  (44  FR  3274) 
which  must  be  used  as  the  basis  for 
EPA's  review  at  this  time.  The 
Interpretative  Ruling  has  an  effective 
cutoff  for  review  of  50  tons  per  year  in 
allowable  emissions  and  does  not  allow 
netting.  (The  revised  version  of  the 
“Emission  Offset  Interpretative  Ruling,” 
resulting  from  the  recent  Alabama 
Power  Company  v.  Castle  decision  and 
promulgated  on  August  7, 1980  (45  FR 
52741),  will  be  used  as  a  basis  for  EPA 
review  of  a  future  revision  to  the  State's 
new  source  review  procedures,  due  to 
be  submitted  to  EPA  by  May  7, 1981. 
However,  these  changes  promulgated  by 
New  Jersey  prior  to  August  7, 1980  are 
also  inconsistent  with  this  later  version). 

Consequently,  EPA  proposes  to 
disapprove  the  cahnges  made  by  New 
Jersey  to  its  deHnition  of  “significant 
emission  increase”  as  it  appears  in 
Section  18.1  of  N.J.A.C.  7:27-18.1  et  seq. 
and  changes  made  to  paragraph  (e)(1)  of 
Section  18.2  and  to  paragraphs  (a)  and 
(b)(1)  of  Section  18.3  of  the  regulation. 

Specifically,  EPA  proposes  to 
promulgate  at  §  52.1578,  Review  of  new 
sources  and  modiHcations,  of  Title  40  of 


the  Code  of  Federal  Regulations  the 
following  requirements  (by  adding 
paragraph  (c)): 

§  52.1578  Review  of  new  sources  and 
modifications. 

***** 

(c)  Subchapter  18  of  the  New  Jersey 
Administrative  Code,  entitled,  “Control 
and  Prohibitions  of  Air  Pollution  from  ^ 
New  or  Altered  Sources  Affecting 
Ambient  Air  Quality  in  Nonattainment 
Areas  (Emission  Offset  Rule),”  N.J.A.C. 
7:27-18,1  et  seq.,  as  submitted  to  EPA  on 
August  5, 1980  by  the  New  Jersey 
Department  of  Environmental 
Protection,  is  approved  for  the  entire 
State  of  New  Jersey,  with  the  following 
provisions: 

(1)  The  deHnition  of  “significant 
emission  increase”  as  it  appears  in 
Section  7:27-18.1,  entitled,  “Definitions,” 
is  disapproved.  The  following  definition 
of  “signiHcant  emission  increase”  is 
applicable:  “an  increase,  since 
December  21, 1976,  in  the  rate  of 
allowable  emissions,  including  fugitive 
emis»ons,  at  a  facility  of  any  criteria 
pollutant  greater  than  or  equal  to  50  tons 
per  year,  1,000  pounds  per  day,  or  100 
pounds  per  hour,  not  including 
decreases  in  the  rates  of  allowable 
emissions.  The  increase  in  the  rates  of 
allowable  emissions  shall  be  the 
cumulative  total  of  increases  from  all 
new  or  altered  equipment  for  which 
permits  have  been  issued  on  or  after 
December  21, 1976  and  for  which  permit 
applications  have  been  received  by  the 
Department,  and  the  fugitive  emissions 
associated  with  that  equipment.  The 
hourly  and  daily  rates  shall  apply  only 
with  respect  to  a  pollutant  for  which  a 
national  ambient  air  quality  standard 
for  a  period  not  exceeding  24  hoiu-s  has 
been  established.” 

(2)  Subsection  (e)(1)  under  Section 
7:27-18.2,  entitled,  “General  Provisions,” 
is  disapproved  and  replaced  with  the 
following:  “The  requirements  of- 
subsections  (c)(3),  (c)(4),  and  (c)(5)  of 
this  Section  shall  again  become 
applicable  when  proposed  new 
construction  or  alterations  at  the  facility 
would  cause  the  increase  in  the  rate  of 
allowable  emissions  of  that  criteria 
pollutant  to  again  exceed  50  tons  per 
year,  1,000  pounds  per  day,  or  100 
pounds  per  hour  whichever  is  most 
restrictive.  The  accumulation  of 
increases  in  the  rate  of  allowable 
emissions  shall  resume  from  zero  after 
each  application  of  subsections  (c)(3) 
and  (c)(4)  of  this  Section.” 

(3)  Subsection  (a)  under  Section  7:27- 
18.3,  entitled,  “Air  Quality  Impact 
Review,”  is  disapproved  and  replaced 
with  the  following:  “Any  person  who 
proposes  to  cause  an  increase  since 


December  21, 1976  in  the  rate  of 
allowable  emissions  at  a  facility,  of  any 
criteria  pollutant,  not  including  volatile 
organic  substances  (VOS),  greater  than 
or  equal  to  50  tons  per  year,  1,000 
pounds  per  day,  or  100  pounds  per  hour, 
not  including  decreases  in  the  rates  of 
allowable  emissions;  such  increase  in 
the  rates  of  allowable  emissions  to  be 
the  cumulative  total  of  increases  from 
all  new  or  altered  equipment,  for  which 
permits  have  been  issued  on  or  after 
December  21, 1976  and  for  which  permit 
applications  have  been  received  by  the 
Department;  must  determine,  by  use  of 
an  air  quality  simulation  model 
approved  by  the  Department,  whether 
the  emission  increase  would  cause:”. 

(4)  Subsection  (b)(1)  under  Section 
7:27-18.3,  entitled,  “Air  Quality  Impact 
Review,”  is  disapproved  and  replaced 
with  the  following:  "Consider  all 
increases  in  the  rate  of  allowable 
emissions  since  December  21, 1976  at 
the  facility  except  for  increases  offset 
under  the  provisions  of  subsections 
18.2(c)(3)  and  18.2(d)  of  this  Subchapter, 
and.” 

If  finalized,  this  proposed 
promulgation  would  have  the  effect  of 
maintaining  in  the  SIP  the  original 
version  of  the  provisions  being  proposed 
for  disapproval  today.  Because  the  SIP 
so  approved  by  EPA  would  remain 
consistent  with  the  requirements  of  Part 
D  of  the  Clean  Air  Act,  the  funding  and 
growth  limitations  provided  for  by  the 
Act  would  not  be  applied. 

This  notice  is  issued  as  required  by 
Section  110  of  the  Clean  Air  Act,  as 
amended,  to  advise  the  public  that 
comments  may  be  submitted  as  to 
whether  the  proposed  revision  to  the 
New  Jersey  State  Implementation  Plan 
should  be  approved  or  disapproved.  The 
Administrator's  decision  regarding 
approval  or  disapproval  of  this  proposed 
plan  revision  will  be  based  on  whether 
it  meets  the  requirements  of  Sections 
110  and  172  of  the  Clean  Air  Act  and 
applicable  EPA  requirements  in  40  CFR 
Part  51.  This  current  SIP  revision  request 
was  submitted  to  EPA  in  accordance 
with  the  appropriate  CFR  requirements. 

Comments  received  by  January  6, 1980 
will  be  considered  in  EPA's  final 
decision.  All  comments  received  will  be 
available  for  inspection  at  the  Region  II 
Office  of  EPA  at  26  Federal  Plaza,  Room 
1005,  New  York,  New  York  10278. 

Note. — Under  Executive  Order  12044,  EPA 
is  required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  I  have  reviewed 
this  package  and  determined  that  it  is  a 
specialized  regulation  not  subject  to  the 
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procedural  requirements  of  Executive  Order 
12044. 

(Secs.  110. 172.  301.  Clean  Air  Act.  as 
amended  (42  U.S.C.  7410.  7502  and  7601)) 
Dated;  October  14, 1980. 

Charles  F.  Warren, 

Regional  Administrator.  Environmental 
Protection  Agency. 

|FR  Doc.  80-34900  Filed  11-6-80;  8:45  am| 

BILLING  CODE  6560-3S-M 


40  CFR  Part  52 

[AS  FRL  1662-2] 

Approval  and  Promulgation  of  Ohio 
State  Implementation  Plan;  Carbon 
Monoxide  and  Ozone 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Supplemental  Notice  of 
Proposed  Rulemaking  (NPR). 
summary:  On  July  27, 1979,  the  State  of 
Ohio  submitted  to  USEPA,  pursuant  to 
Part  D  of  the  Clean  Air  Act  as  amended 
in  1977,  a  plan  for  the  implementation  of 
a  vehicle  emission  control  inspection 
and  maintenance  (l/M)  program  in  the 
Ohio  portion  of  the  Cincinnati 
metropolitan  area  and  in  the  Cleveland 
urbanized  area.  USEPA  proposed 
disapproval  of  the  State's  I/M  program 
in  the  March  10, 1980  Federal  Register 
(45  FR  15192).  On  September  17, 1980, 
the  State  of  Ohio  submitted  a  revised 
I/M  program.  The  purpose  of  today's 
notice  is  to  announce  receipt  of  the 
September  17, 1980  submission,  to 
discuss  the  results  of  USEPA's  review, 
and  to  repropose  rulemaking. 

DATE:  Comments  on  this  revision  and  on 
USEPA's  proposed  action  must  be 
received  by  USEPA  no  later  than 
December  8, 1980. 

ADDRESSES:  Copies  of  these  revisions  to 
the  SIP  are  available  for  inspection  at 
the  following  addresses: 

U.S.  Environmental  Protection 
Agency.  Air  Programs  Branch,  230  South 
Dearborn,  Chicago,  Illinois  60604. 

U.S.  Environmental  Protection 
Agency,  Public  Information  Reference 
Unit,  401  M  Street,  SW.,  Washington, 
D.C.  20460. 

Ohio  Environmental  Protection 
Agency,  Office  of  Air  Pollution  Control, 
361  E.  Broad  Street,  P.O.  Box  1049, 
Columbus,  Ohio  43216. 

WRITTEN  COMMENTS  SHOULD  BE  SENT 
TO:  Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  Programs  Branch 
Region  V.  U.S.  Environmental  Protection 
Agency.  230  South  Dearborn  Street, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Perrecone.  Air  Planning  Section, 
Air  Programs  Branch  Region  V,  U.S. 


Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago.  Illinois 
60604  (312)  886-6081. 

SUPPLEMENTARY  INFORMATION: 

General  Introduction 

On  March  3. 1978  (43  FR  8962)  and 
October  5, 1978  (43  FR  45993),  pursuant 
to  the  requirements  of  section  107  of  the 
Clean  Air  Act  (ACT)  as  amended, 

USEPA  designated  certain  areas  in  each 
State  as  not  meeting  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  carbon  monoxide,  ozone, 
sulfur  dioxide,  particulates  and  nitrogen 
oxides.  Part  D  of  the  Act,  which  was 
added  by  the  1977  Amendments, 
requires  each  State  to  revise  its  State 
Implementation  Plan  (SIP)  to  meet 
specific  requirements  for  areas 
designated  as  nonattainment.  These  SIP 
revisions  must  demonstrate  attainment 
of  the  primary  standards  as 
expeditiously  as  practicable,  but  not 
later  than  December  31, 1982.  Under 
certain  circumstances  that  date  may  be 
extended  to  no  later  than  December  31, 
1987  for  ozone  or  carbon  monoxide. 

The  requirements  for  an  approval  SIP 
are  described  in  a  Federal  Register 
notice  published  on  April  4, 1979  (44  FR 
20372).  Supplements  to  the  April  4, 1979, 
notice  were  published  on  July  2, 1979  (44 
FR  38583),  August  28. 1979  (44  FR  50371), 
September  17. 1979  (44  FR  53761)  and 
November  23. 1979  (44  FR  67182). 

To  satisfy  these  requirements,  the 
State  of  Ohio  submitted  proposed 
revisions  to  its  SIP  on  July  27, 1979. 
Among  other  things,  this  submission 
provided  for  the  establishment  of  an  I/M 
program  in  two  areas  of  Ohio  that  will 
not  attain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
(03)  and  carbon  monoxide  (CO)  by 
December  31, 1982.  Due  to  specific 
deficiencies  in  this  program,  USEPA 
proposed  disapproval  of  it  in  the  March 
10, 1980  Federal  Register  (45  FR  15192). 
On  September  17, 1980,  the  State  of  Ohio 
submitted  an  1/M  SIP  revision 
addressing  the  deficiencies  noted  by  the 
USEPA  in  the  March  10, 1980  Federal 
Register  (45  FR  15192). 

USEPA  has  completed  its  review  of 
the  September  17, 1980  I/M  submission 
and  today  is  reproposing  rulemaking  on 
the  State's  1/M  program.  USEPA  solicits 
public  comments  on  the  provisions  of 
the  I/M  program  as  well  as  on  USEPA's 
proposed  rulemaking.  In  the  discussion 
below,  USEPA  specifies  portions  of  the 
proposed  revisions  to  the  Ohio  SIP 
which  it  considers  approvable  or 
conditionally  approvable.  For  minor 
deficiencies,  USEPA  proposes  to 
approve  the  SIP  on  condition  that  the 
State  provide  firm  assurances  that  the 


deficiencies  will  be  corrected  by  the 
specified  dates.  The  schedules  must  be 
negotiated  between  the  USEPA  and  the 
State  prior  to  final  rulemaking  on  these 
revisions.  The  negotiated  schedules  will 
be  announced  for  public  comment  in  a 
separate  Notice  of  Proposed 
Rulemaking.  A  conditional  approval 
means  that  the  restrictions  of  section 
110(a)(2)(I)  of  the  Act  on  major  source 
construction  do  not  apply  unless  the 
State  fails  to  submit  the  necessary 
revisions  by  the  scheduled  date,  or  if  the 
revisions  are  not  approved  by  USEPA. 
The  July  2. 1979  (44  FR  38583)  and 
November  23, 1979  (44  FR  39583)  Federal 
Register  Notices  discuss  conditional 
approval  in  more  details. 

A  thirty  day  comment  is  being 
provided  to  enable  publication  of  final 
action  on  this  submissioitas 
expenditiously  as  possible.  Final  action 
approving  this  revision  would  satisfy 
one  of  the  requirements  of  a  Part  D  SIP. 
Until  the  State  has  an  approved  Part  D, 
it  is  subject  to  the  new  source  growth 
prohibitions  of  section  110(a)(2)(I)  of  the 
Clean  Air  Act.  USEPA  believes  that 
thirty  days  will  provide  the  public  with 
ample  time  to  review  and  comment  on 
today's  supplemental  proposed 
rulemaking. 

To  assist  the  public  in  preparing 
comments  on  the  proposed  SIP  revision, 
USEPA  includes  the  following  summary 
of  the  principal  requirements  for  an 
approval  motor  vehicle  inspection  and 
maintenance  program. 

Vehicle  Inspection  and  Maintenance 

“Inspection/Maintenance”  (I/M) 
refers  to  a  program  that  requires  motor 
vehicles  to  be  given  periodic  inspection 
to  check  their  exhaust  emission  control 
systems.  Vehicles  which  have  excessive 
emissions  must  correct  the  problem 
through  maintenance.  Generally,  I/M 
programs  include  only  passenger  cars 
although  other  classes  of  vehicles  can  be 
included  as  well.  Operation  of 
noncomplying  vehicles  is  prohibited. 
This  can  be  accomplished  by  requiring 
proof  of  compliance  to  purchase  license 
plates  or  to  register  a  vehicle.  A 
windshield  sticker  system,  much  like 
that  of  many  safety  inspection  programs, 
can  be  used  is  it  can  be  demonstrated  . 
that  equal  effectiveness  can  be 
achieved. 

Section  172(b)(ll)  of  the  Act  requires 
the  establishment  of  a  specific  schedule 
for  the  establishment  of  a  vehicle 
emission  control  inspection  and 
maintenance  I/M  program  when 
attainment  of  the  primary  standards  for 
carbon  monoxide  (CO)  or  ozone  (03)  is 
not  possible  in  an  area  prior  to 
December  31. 1982,  even  if  all  other 
reasonable  emission  control  measures 
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are  used.  USEPA  issued  guidance  on 
February  24, 1978  (43  FR  21673)  on  the 
genral  criteria  for  SIP  approval, 
including  I/M,  and  on  July  17, 1978 
describing  the  specific  criteria  for  I/M 
approval.  Both  of  those  items  are  part  of 
the  SIP  guidance  material  referred  to  in 
the  General  Preamble  for  proposed 
rulemaking,  44  FR  23072,  23073,  n.6.  The 
July  17, 1978  guidance  should  be 
consulted  for  details.  The  requirements 
for  approval  of  an  I/M  program  are: 

(1)  Legal  Authority — According  to 
section  172(b](10],  states  or  local 
governments  must  have  adopted  the 
necessary  statutes,  regulations, 
ordinances,  or  other  legally  enforceable 
requirements  to  implement  and  enforce 
the  I/M  program.  To  be  acceptable,  I/M 
legal  authority  must  be  adequate  to 
implement  and  effectively  enforce  the 
program  and  must  not  be  conditioned 
upon  further  legislative  approval  or  any 
other  substantial  contingency.  However, 
the  legislation  can  delegate  certain 
decision  making  to  an  appropriate 
regulatory  body.  For  example,  a  state 
department  of  environmental  protection 
or  department  of  transportation  may  be 
charged  with  implementing  the  program, 
selecting  the  type  of  test  procedures  as 
well  as  the  type  of  program  to  be  used, 
and  adopting  all  necessary  rules  and 
regulations.  I/M  legal  authority  must  be 
included  with  any  plan  revision  which 
must  include  I/M  (i.e.,  a  plan  which 
establishes  an  attainment  date  beyond 
December  31, 1982)  unless  an  approved 
extension  to  certify  legal  authority  is 
granted  by  EPA.  The  granting  of  such  an 
extension,  however,  is  an  exceptional 
remedy  to  be  utilized  only  when  a  state 
legislature  has  had  no  opportunity  to 
consider  enabling  legislation. 

(2)  Commitment  To  Implement — 
Seclion  172(b)(10)  of  the  Act  also 
requires  written  evidence  of  a 
commitment  by  the  appropriate 
governmental  units  to  implement  and 
enforce  the  appropriate  elements  of  the 
program. 

(3)  Identification  and  Commitment  To 
Resources — Section  172(b)(7)  of  the  Act 
requires  that  the  state  identify  and 
commit  the  necessary  finances  and 
resources  to  carry  out  the  I/M  program. 

(4)  Schedules  for  the  Implementation 
of  the  Plan — Section  172(b)(ll)(B) 
requires  a  specific  schedule  for 
establishing  an  I/M  program.  The  July 
17, 1978,  guidance  memorandum 
established  as  USEPA  policy  the  key 
milestones  for  the  various  types  of  I/M 
programs.  These  milestones  were 
specified  in  accordance  with  the  general 
SIP  requirement  of  40  CFR  51.1(c)  that 
increments  of  progress  be  incorporated 
for  compliance  schedules  over  one  year 
in  length. 


(5)  Program  Effectiveness — In  the  July 
17, 1978  I/M  Policy  Memorandum 
USEPA  stated  that  each  State  must 
commit  itself  to  achieve  a  reduction  of 
at  least  25  percent  in  light  duty  vehicle 
exhaust  emissions  by  1987.  This 
reduction  is  measured  by  comparing  the 
levels  of  emission  projected  to 
December  31, 1987  with  and  without  the 
I/M  program.  This  policy  is  based  on 
section  172(b)(2)  which  states  that  the 
plan  provisions  shall  “.  .  .  provide  for 
the  implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable.” 

At  the  time  of  the  passage  of  the 
Clean  Air  Act  Amendments  of  1977 
several  I/M  programs,  including 
mandatory  programs  in  New  Jersey  and 
Arizona,  were  already  operating  at 
about  20  percent  stringency.  (The 
stringency  of  a  program  is  defined  as  the 
initial  proportion  of  vehicles  which 
would  have  failed  the  program’s 
standards  if  the  affected  fleet  has  not 
undergone  I/M  before.  In  other  words,  it 
is  the  expected  failure  rate.  Because 
some  motorists  tune  their  vehicle  before 
I/M  tests,  the  actual  proportion  of 
vehicles  failing  is  usually  a  smaller 
number  than  the  stringency  of  the 
program.)  Depending  on  program  type 
(private  garage  or  centralized 
inspection),  a  mandatory  I/M  program 
may  commence  as  late  as  December  31, 
1982  with  attainment  as  late  as 
December  31, 1980.  Based  on  an 
implementation  date  of  December  31, 
1982,  and  a  20  percent  stringency  factor, 
USEPA  predicts  that  the  required 
reductions  of  both  CO  and  HC  exhaust 
emissions  of  25  percent  can  be  achieved 
by  December  31, 1987.  Earlier 
implementation  of  I/M  will  produce 
greater  emission  reductions.  Thus, 
because  of  the  Act's  requirement  for  the 
implementation  of  all  reasonably 
available  control  measures  and  because 
New  Jersey  and  Arizona  have 
effectively  demonstrated  practical 
operation  of  I/M  programs  yith  20 
percent  stringency  factors,  it  is  USEPA 
policy  to  use  a  projected  25  percent 
emission  reduction  as  the  criterion  to 
determine  compliance  of  the  I/M  portion 
with  section  172(b)(2). 

Synopsis  of  Actions 

In  the  March  10, 1980,  Federal  Register 
(45  FR  15192)  USEPA  noted  that  the 
State  of  Ohio  demonstrated  that 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  carbon 
monoxide  and  ozone  in  the  Ohio  portion 
of  the  Cincinnati  metropolitan  area  and 
in  the  Cleveland  urbanized  area  is  not 
possible  by  December  31, 1982  despite 
implementation  of  all  other  reasonable 
emission  control  measures.  Therefore, 


the  State  has  requested  an  extension 
until  Debember  31, 1987  for  these  areas. 
According  to  the  requirements  of  section 
172(b)(ll)  of  the  Act,  a  schedule  for 
implementation  of  an  I/M  program  is 
required  before  such  an  extension  can 
be  granted.  In  a  letter  dated  July  27, 1979 
transmitting  the  State’s  SIP  03  and  CO 
submission,  the  Governor  of  Ohio 
requested  an  extension  of  the  statutory 
deadline  for  these  areas  and  submitted  a 
document  describing  the  State’s 
progress  in  the  development  of  the 
necessary  legal  authority  required  for  an 
I/M  program  in  these  areas. 

The  July  27, 1979  submission  was 
discussed  in  the  March  10, 1980  Federal 
Register  (45  FR  15192).  At  that  time, 
USEPA  identified  deficiences  in  the 
Ohio  plan  and  said  that  it  could  not 
approve  the  proposed  implementation 
plan  until  these  deficiencies  were 
corrected. 

On  September  17, 1980  the  State 
responded  to  the  deficiencies  identified 
by  USEPA  in  the  March  10, 1980  Federal 
Register  (45  FR  15192)  concerning  the  1/ 
M  portion  of  Ohio’s  July  27, 1979  SIP 
submission.  The  September  17, 1980 
submission  addressed  all  five  of  the  key 
elements  for  I/M  SEP  approval.  It 
included  Amended  Substitute  Senate 
Bill  240  which  enacts  section  3704.14  of 
the  Ohio  Revised  Code  (ORC).  ORC 
3704.14  allows  the  Director  of  the  Ohio 
Environmental  Ihrotection  Agency 
(OEPA)  to  adopt  rules  for  the 
implementation  and  enforcement  of  a 
motor  vehicle  inspection  and 
maintenance  program  in  Ohio.  The 
purpose  of  today’s  notice  is  to  discuss 
USEPA’s  review  of  this  submission,  and 
to  repropose  rulemaking  on  the  I/M 
section  of  the  nonattainment  plan  for 
Ohio. 

Review  and  Evaluation  Ohio’s  I/M 
Program 

1.  L^gal  Authority — ^In  the  September 
17. 1980  SIP  submission,  the  Governor  of 
Ohio  submitted  a  copy  of  Amended 
Substitute  Senate  Bill  240  as  evidence 
that  the  State  has  the  necessary  legal 
authority  to  adopt  and  implement  an  1/ 
M  program  in  those  parts  of  the  State 
where  the  NAAQS  for  ozone  and  carbon 
monoxide  will  not  be  attained  by 
December  31, 1982.  Amended  Substitute 
Senate  Bill  240  grants  the  Directo;  of  the 
Ohio  Environmental  I’rotection  Agency 
the  authority  to  adopt  rules  for  the 
implementation  and  enforcement  of  an 
I/M  program  in  those  parts  of  the  State 
which  are  required  to  implement  the 
program.  This  bill  constitutes  adequate 
legal  authority  to  implement  and  enforce 
an  I/M  program.  Therefore,  USEPA 
proposes  to  approve  Ohio’s  I/M  legal 
authority.  If  such  authority  is  later 
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withdrawn  or  found  to  be  inadequate  to 
authorize  implementation  or 
enforcement  of  the  required  program, 
the  SIP  would  no  longer  satisfy  the 
requirements  of  Part  D  of  the  Clean  Air 
Act. 

2.  Commitment  to  Implement — Section 
172(b)(10)  of  the  Act  requires  that  the 
appropriate  governmental  body  must  be 
committed  to  implement  and  enforce  the 
I/M  program.  USEPA  considers 
Amended  Substitute  Senate  Bill  240  and 
the  Governor’s  submission  of  an  I/M 
implementation  schedule  to  be  an 
adequate  commitment  to  implement  an 
I/M  program.  Therefore,  USEPA 
proposes  to  approve  this  portion  of  the 
submission. 

Even  though  USEPA  is  proposing  to 
approve  this  portion  of  the  SIP,  in  the 
event  that  the  report  to  the  Ohio 
legislature,  required  under  Amended 
Substitute  Senate  Bill  240,  should  result 
in  a  recommendation  that  there  is  no  1/ 
M  program  which  is  feasible  for 
implementation  in  Ohio,  and 
subsequently  result  in  no  program  being 
implemented  according  to  the  specified 
schedule,  the  SIP  will  no  longer  satisy 
the  requirements  of  Part  D  of  the  Clean 
Air  Act. 

3.  Identification  and  Commitment  of 
Resources — Section  172(b)(7)  of  the  Act 
requires  the  identibcation  and 
commitment  of  the  necessary  Hnances 
and  resources  to  carry  out  the  I/M 
program.  The  State’s  submission  of 
September  17, 1980  states  that  Amended 
Substitute  Senate  Bill  240  gives  the  I/M 
Study  Board  (created  under  the 
authority  of  Amended  Substitute  Senate 
Bill  240)  and  the  Ohio  Environmental 
Prortection  Agency  speciHc  duties  to 
execute.  The  State’s  submission  of 
September  17, 1980  states  that 
appropriate  staff  and  financial 
commitments  will  occur  as  are 
necessary  to  comply  with  Ohio's  I/M 
legal  authority.  USEPA  recognizes  that 
the  State  cannot  at  this  time  be  more 
specific  in  the  identiHcation  and 
commitment  of  the  resources  required  to 
carry  out  and  enforce  the  I/M  program 
until  the  completion  of  the  report  by  the 
I/M  Study  Board.  Therefore,  USEPA 
proposes  to  approve  this  portion  of  the 
I/M  program  on  the  condition  that  the 
State,  by  a  specified  date,  submit  an 
identifioetion  of  the  manpower  and 
financial  resources  necessary  to  carry 
out  and  enforce  the  program  and  a 
commitment  to  obtain  those  resources. 
The  date  for  this  submission  must  be 
agreed  to  by  the  State  and  the  USEPA 
prior  to  final  rulemaking.  At  the  time  of 
final  rulemaking  USEPA  will  propose 
this  date  for  public  comment. 

4.  Schedule  for  the  Implementation  of 
the  Plan — In  the  March  10, 1980  Federal 


Register  (45  FR 15192),  USEPA  noted 
that  pursuant  to  section  172(b)(ll)  of  the 
Act,  an  I/M  program  must  contain  a 
legally  enforceable  schedule  for  the 
implementation  of  the  plan  and  a 
commitment  to  the  schedule  by  the 
State.  USEPA  further  noted  that  the 
duties  in  the  schedule  must  include  the 
milestones  listed  in  the  July  17, 1978 
memorandum  by  David  G.  Hawkins, 
Assistant  Administrator  for  Air,  Noise 
and  Radiation. 

As  part  of  the  September  17, 1980 
submission,  Ohio  submitted 
implementation  Schedule  consistent 
with  Amended  Substitute  Senate  Bill  240 
which  includes  milestones  such  as  the 
appointment  of  the  I/M  Study  Board, 
required  public  hearings  pursuant  to  the 
I/M  report;  issuance  of  the  I/M  study 
report,  execution  of  any  necessary 
contracts,  construction  and  acquisition 
of  facilities  for  the  program,  and  full 
implementation  of  the  program  by 
December  31, 1982.  While  this  bill  does 
not  address  all  the  milestones  outlined 
in  the  July  17, 1978  Hawkins 
memorandum,  USEPA  recognizes  that 
the  State  caimot  commit  itself  to  a  more 
detailed  schedule  until  completion  of  the 
report  by  the  I/M  Study  Board.  In  the 
September  17, 1980  submission,  the 
State  of  Ohio  indicated  that  a  more 
detailed  schedule  would  be  prepared 
after  the  completion  of  the  I/M  Study 
Board  Report  of  July  1, 1981.  USEPA 
proposes  to  approve  this  portion  of  the 
Ohio  I/M  program  on  the  condition  that 
the  State  submit,  by  a  specified  date,  a 
schedule  which  addresses  all  the 
milestones  prescribed  by  the  July  17, 

1978  I/M  Policy  Memorandum.  In  the 
event  that  the  State  decides  to 
implement  a  decentralized  program,  the 
schedule  must  indicate  that  full 
implementation  should  occur  by 
December  31, 1981.  The  date  for 
submission  of  the  I/M  schedule  must  be 
a^eed  to  by  the  State  and  the  USEPA 
prior  to  final  ^lemaking.  At  the  time  of 
final  rulemaking,  USEPA  will  propose 
for  public  comment  the  date  for  the 
submission  of  thS  I/M  implementation 
schedule. 

5.  Program  effectiveness — ^The  July  17, 

1979  Hawkins  memo  states  that  an 
approvable  I/M  program  must 
demonstrate  that  the  program  will 
reduce  light  duty  vehicle  exhaust 
emissions  in  1987  by  25  percent  as 
compared  to  the  level  of  emissions 
without  the  I/M  program.  In  the 
Septmeber  17, 1980  submission,  the 
State  committed  itself  to  a  percentage 
reduction  goal  consistent  with  current 
USEPA  guidance  for  both  hydrocarbons 
and  carbon  monoxide  exhaust  emissions 
for  light  duty  vehicles. 


USEPA  acknowledges  that  Ohio 
cannot  provide  USEPA  with  specific 
programmatic  details  to  document  a  25 
percent  reduction  until  the  completion  of 
the  I/M  Study  Board  Report.  In  order  to 
insure  that  Ohio  establishes  an  I/M 
program  which  meets  USEPA’s 
minimum  requirements  for  program 
effectiveness,  USEPA  is  proposing  to 
approve  this  portion  of  the  submittal  on 
the  condition  that  Ohio  submits  detailed 
program  information  relating  to  the 
speciflc  geographic  coverage  of  the 
program,  enforcement  mechanisms  and 
procedures  to  be  used,  those  vehicle 
categories  to  be  included  in  the 
inspection  program,  and  other  factors 
which  allows  program  effectiveness  to 
be  determined. 

If  the  appropriate  state  officials 
provide  USEPA  with  assurances  that 
this  deHciency  will  be  corrected 
according  to  a  date  negotiated  between 
the  State  and  the  USEPA,  prior  to  flnal 
rulemaking  USEPA  will  conditionally 
approve  this  portion  of  the  submission. 
USEPA  will  propose  the  negotiated  date 
for  public  comment  in  a  subsequent 
Federal  Register  Notice. 

Interested  persons  are  invited  to 
comment  on  these  revisions  to  the  Ohio 
SIP  and  on  USEPA’s  proposed  actions. 
Comments  should  be  submitted  to  the 
address  listed  in  the  front  of  this  Notice. 
All  comments  received  will  be  available 
for  inspection  at  the  Region  V  Office, 

Air  Programs  Branch,  230  South 
Dearborn  Street,- Chicago,  Illinois  60604. 

Under  Executive  Order  12044  (43  FR 
12681),  USEPA  is  required  to  judge 
whether  a  regulation  is  “significant” 
and,  therefore,  subject  to  contain 
procedural  requirements  of  the  order 
whether  it  may  follow  other  specialized 
development  procedures.  US^A  labels 
these  other  regulations  “specialized.”  I 
have  reviewed  Order  12044,  “Improving 
Environmental  Regulations,”  signed 
March  29, 1979  by  the  Administrator, 
and  I  have  determined  that  it  is  a 
specialized  regulation  not  subject  to  the 
procedural  requirements  of  Executive 
Order  12044. 

This  Notice  of  Proposed  Rulemaking  is 
issued  under  the  authority  of  Sections 
110, 172,  and  301(a)  of  the  Clean  Air  Act 
as  amended. 

Dated:  October  10, 1980. 

John  McGuire, 

Regional  Administrator. 

|FR  Doc.  80-34912  Filed  11-6-80: 8:45  ain| 
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40  CFR  Part  52 

[A-5-FRL  1661-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  Rule. 

summary:  This  notice  proposes  to 
promulgate  an  alternative  compliance 
schedule  for  Columbus  and  Southern 
Ohio  Electric  Company’s  Conesville 
power  plant  in  Coshocton  County,  Ohio. 
The  compliance  schedule  incorporates 
the  installation  of  a  coal  washing  facility 
that  will  allow  the  utility  to  continue  to 
use  Ohio  coal  and  meet  its  current  sulfur 
dioxide  (SOa)  emission  limitation  of  5.66 
lbs.  SO2/MBTU.  Compliance  with  the 
Conesville  SO2  emission  limitation  was 
stayed  pending  EPA’s  response  to  the 
Court’s  remand  in  Cincinnati  Gas  and 
Electric  Campany  v.  EPA,  578  F.2d  660 
(6th  Cir.  1978).  The  agency  responded  to 
the  remand  on  June  19, 1980  (45  F.R. 
41501).  In  the  rules  section  of  today’s 
Federal  Register,  EPA  is  restarting  the 
original  compliance  schedule  for 
Conesville  as  of  June  19, 1980.  In 
addition,  the  agency  is  proposing  to 
promulgate  CSOE’s  coal  washing 
compliance  schedule  as  an  alternative  to 
the  original  compliance  schedule  for  the 
Conesville  plant.  This  means  that  if 
CSOE  chooses  to  comply  with  its 
emission  limitation  by  installing  the  coal 
washing  facility,  it  will  have  to  meet  the 
interim  dates  set  forth  in  the  alternative 
schedule  rather  than  those  in  the 
original  compliance  schedule.  EPA  is 
also  proposing  to  start  the  coal  washing 
schedule  on  the  same  date  as  the 
original  schedule,  June  19, 1980.  EPA 
solicits  comments  on  the  Conesville  coal 
washing  schedule. 

DATE:  Comments  must  be  received  on  or 
before  December  8, 1980. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Steve  Rothblatt,  Chief,  Air 
Programs  Branch,  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 

The  docket  for  this  revision,  5A.80.14, 
is  on  file  at  the  above  address  and  at 
Central  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  S.W.,  Washington,  D.C.  20460. 

The  docket  may  be  inspected  and 
copied  during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Marcantonio,  Air  Programs 
Branch,  U.S.  Environmental  Protection 
Agency,  230  South  Dearborn,  Chicago, 
Illinois  60604,  8-886-6088. 
SUPPLEMENTARY  INFORMATION:  On  Jure 
29, 1978,  the  U.S.  Court  of  Appeals  for 


the  Sixth  Circuit  remanded  to  EPA  for 
its  further  consideration  the  agency’s 
use  of  the  Pasquill-Gifford  dispersion 
coefficients  in  setting  emission 
limitations  for  isolated  rural  sources  in 
Ohio.  Cincinnati  Gas  and  Electric 
Company  v.  EPA,  578  F.2d  660  (1978). 

The  emission  limitation  for  the 
Columbus  and  Southern  Ohio  Electric 
Company’s  Conesville  plant  was 
determined  by  the  P-G  class  A 
dispersion  coefficients.  See  44  FR  7798. 
On  February  7, 1979,  EPA  solicited 
comment  on  its  preliminary  findings  on 
the  class  A  issue.  The  agency  stated  in 
the  February  7, 1979  notice  that  the 
Court’s  remand  stayed  compliance  with 
the  original  emission  limitations  for  four 
Ohio  power  plants  including  Conesville 
pending  the  agency’s  final 
determination.  44  FR  7798. 

On  June  19, 1980,  EPA  published  its 
final  determination  on  use  of  the  P-G 
class  A  dispersion  coefficients  in  setting 
emission  limitations  for  the  four  Ohio 
plants.  45  FR  41501.  EPA  found  that  the 
scientific  data  supported  the  agency’s 
original  decision  to  use  the  P-G  class  A 
coefficients.  Thus,  the  agency  reaffirmed 
the  emission  limitations  for  the  four 
plants  on  June  19, 1980.  Those  sources 
are  now  required  to  come  into 
compliance  with  their  original  emission 
limitations. 

In  order  to  bring  Conesville  and  the 
other  plants  into  compliance,  EPA  is 
restarting  the  original  compliance 
schedules  for  these  plants  as  of  June  19, 
1980.  Accordingly  the  attainment  date 
for  these  plants  is  revised  to  three  years 
from  June  19, 1980.  The  agency  is 
publishing  a  Hnal  rule  in  today’s  Federal 
Register  to  accomplish  this. 

EPA  is  proposing  to  promulgate 
CSOE’s  coal  washing  compliance 
schedule  as  an  alternative  to  the  original 
compliance  schedule  for  the  Conesville 
plant  based  on  CSOE’s  stated  intention 
to  install  a  coal  washing  facility  to  meet 
its  emission  limitation.  CSOE  submitted 
the  coal  washing  program  and  schedule 
to  EPA  on  January  23, 1980.  The  coal 
washing  program  will  allow  CSOE  to 
continue  using  Ohio  coal  and  still  meet 
its  emission  limitation.  EPA  has 
reviewed  the  CSOE  schedule  and 
determined  that  it  is  as  expeditious  as 
practicable  and  provides  for  compliance 
within  three  years  of  approval.  EPA  is 
proposing  to  make  the  coal  washing 
schedule  effective  as  of  June  19, 1980  for 
the  reasons  set  forth  more  fully  in  the 
notice  of  final  rulemaking  on  the  original 
compliance  schedules  published  in 
today’s  Federal  Register.  That  notice  is 
incorporated  herein  by  reference. 

Approval  of  CSOE’s  coal  washing 
schedule  as  an  alternative  to  the  original 
schedule  means  that  if  CSOE  chooses  to 


comply  with  its  emission  limitation  by 
installing  the  coal  washing  facility,  it 
will  have  to  meet  the  interim  dates  in 
the  coal  washing  schedule.  If  CSOE 
chooses  not  to  install  the  coal  washing 
facility,  it  will  have  to  comply  with  the 
original  compliance  schedule.  Interested 
parties  are  invited  to  comment  on  the 
proposed  alternative  schedule. 

Under  Executive  Order  12044  (43  FR 
12661),  EPA  is  required  to  Judge  whether 
a  regulation  is  “significant”  and, 
therefore,  subject  to  certain  procedural 
requirements  of  the  Order  or  whether  it 
can  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  “specialized."  1 
have  reviewed  this  rule  and  have 
determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

Dated:  October  14, 1980. 

John  McGuire, 

Regional  Administrator. 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

In  §  52.1882,  new  section  subpart  kk- 
Ohio  (i)  is  proposed  to  be  added  as 
follows: 

§  52.1882  Compliance  schedules. 
***** 

(i)  If  the  owner  or  operator  of  the 
Columbus  and  Southern  Ohio  Electric 
Company’s  Conesville  plant  in 
Coshocton  County  elects  to  comply  with 
the  emission  limitation  set  forth  in 
§  52.1881  by  installing  a  coal-washing 
facility,  the  owner  or  operator  shall  met 
the  following  compliance  schedule  in 
lieu  or  meeting  the  compliance  schedule 
set  forth  in  §  52.1882  (b). 

(1)  17  weeks  from  June  19, 1980:  Notify 
the  Administrator  of  intent  to  use 
washed  coal  to  comply  with  sulfur 
dioxide  emission  limitations  for  the 
Conesville  stem  plant;  Submit  a 
projection  for  ten  years  of  the  amount  of 
coal  necessary  to  enable  compliance  at 
this  facility;  Submit  the  quality 
specifications  of  the  fuel  that  is  to  be 

%  used.  Such  speciflcations  shall  include 
sulfur  content,  as  content,  heat  and 
moisture  content. 

(2)  31  weeks  from  June  19, 1980; 
Submit  data  to  the  Administrator 
demonstrating  the  availability  of  fuel 
necessary  to  achieve  compliance  at  the 
Conesville  steam  plant.  Such  data  shall 
consist  of  copies  of  signed  contracts 
with  coal  suppliers  and/or  signed 
contracts  with  a  vendor  pursuant  to 
which  the  utility  shall  construct  a  coal 
preparation  facility;  submit  statement  to 
the  Administrator  as  to  whether  boiler 
modiHcations  at  the  Conesville  steam 
plant  will  be  required  for  combustion  of 
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the  prepared  (washed]  complying  coal. 

If  boiler  modifications  are  required, 
submit  plans  for  such  modifications. 

(3)  40  weeks  from  June  19, 1980:  If  a 
coal  preparation  facility  is  to  be 
constructed  by  the  utility  for  preparing 
all  or  a  portion  of  the  fuel  for 
combustion  at  the  Conesville  steam 
plant,  submit  to  the  Administrator  a 
plan  detailing  actions  to  be  taken  to 
ensure  completion  of  construction  and 
startup  in  sufficient  time  to  provide 
complying  fuel  for  the  final  compliance 
date. 

(4)  52  weeks  from  June  19, 1980: 
Complete  engineering  and  specifications 
for  the  coal  preparation  facility. 

(5)  64  weeks  from  June  19, 1980: 

Award  contract  for  construction  of  the 
coal  preparation  facility  providing 
incentives  to  the  contractor  to  expedite 
the  project. 

(6)  108  weeks  from  June  19, 1980: 
Initiate  on-site  construction  of  the  new 
coal  preparation  facility. 

(7)  152  weeks  from  June  19, 1980: 
Complete  construction  of  the  coal 
preparation  facility. 

(8)  52  weeks  from  June  19, 1980: 

Submit  to  the  Administrator  a 
continuous  monitoring  plan  detailing  the 
equipment  to  be  installed,  equipment 
locations,  and  data  reduction  techniques 
as  well  as  schedule  of  installation. 

(9)  104  weeks  from  June  19, 1980: 
Complete  installation  and  certification 
of  sulfur  dioxide  monitors  on  stacks  1,  2 
and  3  at  the  Conesville  steam  plant. 

(10)  152  weeks  from  June  19, 1980: 
Complete  any  necessary  boiler 
modifications  to  the  Conesville  steam 
plant  units  1-4. 

(11)  156  weeks  (three  years)  from  June 
19, 1980:  Achieve  and  demonstrate 
compliance  at  units  1-4  of  the 
Conesville  steam  plant  with  the 
applicable  emission  limitation  in 

§  52.1881  of  this  chapter. 

|FR  Doc.  80-34908  Filed  11-0-80:  8:45  am) 
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40  CFR  Part  123 
[SW-9-FRL  166-7] 

Arizona’s  Application  for  Interim 
Authorization,  Phase  I,  Hazardous 
Waste  Management  Program 

agency:  Environmental  Protection 
Agency,  Region  IX. 

ACTION:  Notice  of  public  hearing  and 
public  comment  period. 

SUMMARY:  EPA  has  promulgated 
regulations  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (as  amended)  to  protect  human 


health  and  the  environment  from  the 
improper  management  of  hazardous 
waste.  Phase  I  of  the  regulations  was 
published  in  the  Federal  Register  on 
May  19. 1980  (45  FR  33063).  These 
regulations  include  provisions  for 
authorization  of  State  programs  to 
operate  in  lieu  of  the  Federal  Program. 

Today  EPA  is  announcing  the 
availability  for  public  review  of  the 
Arizona  application  for  Phase  I  interim 
authorization,  inviting  public  comment, 
and  giving  notice  of  a  public  hearing  to 
be  held  on  the  application. 
date:  To  be  considered  as  a  part  of  the 
administrative  record  of  this  proceeding, 
comments  on  the  Arizona  interim 
authorization  application  must  be 
received  at  or  before  the  close  of 
business  at  4:30  P.M.  on  December  11, 
1980.  Written  comments  will  also  be 
accepted  at  the  public  hearing. 

PUBLIC  HEARING:  EPA  will  conduct  a 
public  hearing  on  Arizona's  interim 
authorization  application  at  1:30  P.M. 
and  7:30  P.M.  sessions,  December  11, 
1980.  The  State  of  Arizona  will 
partiqipate  in  the  public  hearing.  The 
hearing  may  be  continued  from  time  to 
time  or  from  place  to  place  to 
accommodate  EPA  or  witnesses. 
ADDRESSES:  Written  comments  should 
be  sent  to: 

Laura  Yoshii,  Hazardous  Materials 
Section  (A-3-2),  Air  and  Hazardous 
Materials  Division,  Environmental 
Protection  Agency,  Region  IX,  215 
Fremont  Street,  San  Francisco,  CA 
94105. 

Public  hearing  location:  The  public 
hearing  will  be  held  at: 

Maricopa  County  Board  of  Supervisors 
Auditorium,  205  West  Jefferson  Street, 
Phoenix,  AZ. 

Copies  of  the  Arizona  interim 
authorization  application  are  available 
at  the  following  addresses  for  inspection 
and  copying  by  the  public: 

Arizona  Department  of  Health  Services, 
1740  West  Adams,  Phoenix,  Arizona 
85007,  (802)  255-1170 
Maricopa  Association  of  Governments, 
111  South  Third,  Phoenix,  Arizona 
85003,  (602)  262-8528 
Pima  Association  of  Govemmeitts,  405 
Transamerica  Building,  Tuscon, 
Arizona  85701,  (602)  792-1093 
Northern  Arizona  Council  of 
Governments,  119  East  Aspen 
Avenue,  Flagstaff,  Arizona  86001, 

(602)  774-1895 

District  IV  Council  of  Government,  1020 
4th  Avenue,  Suite  No.  201,  Yuma, 
Arizona  85364,  (602)  782-1886 
Environmental  Protection  Agency, 
Region  IX,  Hazardous  Materials 


Branch,  215  Fremont  Street,  San 
Francisco,  CA  94105,  (415)  556-^806 
EPA  Headquarters  Library,  Room  2404, 

401  M  Street  S.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Blais,  Air  and  Hazardous  Materials 
Branch,  Air  and  Hazardous  Materials 
Division,  Environmental  Protection 
Agency,  Region  IX,  215  Fremont  Street, 
San  Francisco,  CA  94105,  (415)  556-5455. 

SUPPLEMENTARY  INFORMATION:  In  the 

May  19, 1980  Federal  Register  (45  FR 
33063)  the  Environmental  Protection 
Agency  promulgated  Phase  I  of  its 
regulations,  pursuant  to  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (as  amended),  to  protect 
human  health  and  the  environment  from 
the  improper  management  of  hazardous 
waste.  EPA’s  Phase  I  regulations 
establish,  among  other  things:  the  initial 
identification  and  listing  of  hazardous 
wastes;  the  standards  applicable  to 
generators  and  transporters  of 
hazardous  wastes,  including  a  manifest 
system;  and  the  “interim  status” 
standards  applicable  to  existing 
hazardous  waste  management  facilities 
before  they  receive  permits. 

The  May  19  regulations  also  include 
provisions  under  which  EPA  can 
authorize  qualified  State  hazardous 
waste  management  programs  to  operate 
in  lieu  of  the  Federal  program.  The 
regulations  provide  for  a  transitional 
stage  in  which  qualified  State  programs 
can  be  granted  interim  authorization. 

The  interim  authorization  program  is 
being  implemented  in  two  phases 
corresponding  to  the  two  stages  in 
which  the  underlying  Federal  program 
will  take  effect.  In  order  to  qualify  for 
interim  authorization,  the  State 
hazardous  waste  program  must,  among 
other  things:  (1)  have  been  in  existence 
prior  to  August  17, 1980  and 

(2)  be  “substantially  equivalent”  to 
the  Federal  program. 

A  full  description  of  the  requirements 
and  procedures  for  State  interim 
authorization  is  included  in  40  CFR  Part 
123  Subpart  F,  (45  FR  33479). 

The  State  of  Arizona  has  submitted  a 
complete  application  to  EPA  for  Phase  I 
interim  authorization.  Copies  of  the 
State  submittal  are  available  for  public 
inspection  and  comment  as  noted  above. 

Dated:  November  3, 1980. 

Sheila  M.  Prindiville, 

Acting  Regional  Administrator. 

|FR  Doc.  80-34941  Filed  11-6-80: 8:45  am] 
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40  CFR  Part  123 

(SW-9-FRL  1661-6] 

California’s  Application  for  Interim 
Authorization;  Phase  I,  Hazardous 
Waste  Management  Program 

agency:  Environmental  Protection 
Agency,  Region  IX. 

ACTION:  Notice  of  public  hearing  and 
public  comment  period. 

summary:  EPA  has  promulgated 
regulations  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (as  amended}  to  protect  human 
health  and  the  environment  from  the 
improper  management  of  hazardous 
waste.  Phase  I  of  the  regulations  was 
published  in  the  Federal  Register  on 
May  19, 1980  (45  FR  33063).  These 
regulations  include  provisions  for 
authorization  of  State  programs  to 
operate  in  lieu  of  the  Federal  program. 
Today  EPA  is  announcing  the 
availability  for  public  review  of 
California’s  application  for  Phase  I 
interim  authorization,  inviting  public  * 
comment,  and  giving  notice  of  a  public 
hearing  to  be  held  on  the  application. 
DATE:  To  be  considered  as  a  part  of  the 
administrative  record  of  this  proceeding, 
comments  on  the  California  interim 
authorization  application  must  be 
received  before  or  by  the  close  of  the 
public  hearing  on  December  9, 1980. 
PUBUC  HEARING:  EPA  will  conduct  a 
public  hearing  on  California's  interim 
authorization  application  at  1:30  p.m. 
and  7:30  p.m.  on  December  9, 1980.  The 
State  of  California  will  participate  in  the 
public  hearing.  The  hearing  may  be 
continued  from  time  to  time  or  from 
place  to  place  to  accommodate  EPA  or 
witnesses. 

ADDRESSES:  Written  comtnents  should 
be  sent  to:  Environmental  Protection 
Agency,  Region  IX,  Air  and  Hazardous 
Materials  Division,  Laura  Yoshii  (A-3- 
2),  215  Fremont  Street,  San  Francisco, 

CA  94105 

Public  Hearing  Location:  The  public 
hearing  will  be  held  at:  Environmental 
Protection  Agency,  Region  IX,  215 
Fremont  Street,  6th  Floor,  San  Francisco, 
CA  94105. 

Copies  of  the  California  interim 
authorization  application  are  available 
at  the  following  addresses  for  inspection 
and  copying  by  the  public: 

California  Department  of  Health 
Services,  Hazardous  Materials 
Management  Section,  714  P  Street, 
Sacramento,  CA  95814,  (916)  322-2337 
California  Department  of  Health 
Services,  Hazardous  Materials 
Management  Section,  107  South 
Broadway,  Room  7012,  Los  Angeles, 
CA  90012,  (213)  620-2380 


California  Department  of  Health 
Services,  2151  Berkeley  Way, 

Berkeley,  CA  94704,  (415)  540-2043 
Environmental  Protection  Agency, 

Region  IX,  Hazardous  Materials 
Branch  (A-3-2),  215  Fremont  Street, 

San  Francisco,  CA  94105,  (415)  556- 
4606 

EPA  Headquarters  Library,  Room  2404, 

401  M  Street  S.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Blais,  Hazardous  Materials  Section, 
Air  and  Hazardous  Materials  Division, 
Environmental  Protection  Agency, 

Region  IX,  215  Fremont  Street,  San 
Francisco,  CA  94105,  (415)  556-5455 
SUPPLEMENTARY  INFORMATION:  In  the 
May  19, 1980  Federal  Register  (45  FR 
33063)  the  Environmental  Protection 
Agency  promulgated  Phase  I  of  its 
regulations,  pursuant  to  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (as  amended),  to  protect 
human  health  and  the  environment  from 
the  improper  management  of  hazardous 
waste.  EPA's  Phase  I  regulations 
establish,  among  other  things:  the  initial 
identification  and  listing  of  hazardous 
wastes;  the  standards  applicable  to 
generators  and  transporters  of 
hazardous  wastes,  including  a  manifest 
system;  and  the  “interim  status” 
standards  applicable  to  existing 
hazardous  waste  management  facilities 
before  they  receive  permits. 

The  May  19  regulations  also  include 
provisions  under  which  EPA  can 
authorize  qualified  State  hazardous 
waste  management  programs  to  operate 
in  lieu  of  the  Federal  program.  The 
regulations  provide  for  a  transitional 
stage  in  which  qualified  State  programs 
can  be  granted  interim  authorization. 

The  interim  authorization  program  is 
being  implemented  in  two  phases 
corresponding  to  the  two  stages  in 
which  the  underlying  Federal  program 
will  take  effect.  In  order  to  qualify  for 
interim  authorization,  the  State 
hazardous  waste  program  must,  among 
other  things:  (1)  Have  been  in  existence 
prior  to  August  17, 1980,  and 
(2)  Be  “substantially  equivalent”  to 
the  Federal  program. 

A  full  description  of  the  requirements 
and  procedures  for  State  interim 
authorization  is  included  in  40  CFR  Part 
123  Subpart  F,  (45  FR  33479). 

The  State  of  California  has  submitted 
a  complete  application  to  EPA  for  Phase 
1  interim  authorization.  Copies  of  the 
State  submittal  are  available  for  public 
inspection  and  comment  as  noted  above. 


Dated:  November  3, 1980. 
Sheila  M.  Prindiville, 

Acting  Regional  Administrator. 

ire  Doc.  80-34940  Filed  11-6-80:  8:45  amj 
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GENERAL  SERVICES 
ADMINISTRATION 

National  Archives  and  Records 
Service 

41  CFR  Part  101-6 

Federal  Advisory  Committee 
Management;  Extension  of  Comment 
Period 

agency:  National  Archives  and  Records 
Service,  General  Services 
Administration. 

action:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  document  extends  the 
comment  period  for  the  proposed  rule  on 
Federal  Advisory  Committee 
Management  for  30  days  beyond 
October  20, 1980,  the  original  expiration 
date  for  submission  of  comments  on  the 
proposed  rule  published  in  the  August 
21, 1980,  Federal  Register  (45  FR  55769). 
This  action  is  necessary  because  many 
Federal  agencies  and  other  commenters 
were  unable  to  respond  within  the 
original  60  day  comment  period.  The 
intended  effect  of  this  action  is  to  permit 
those  Federal  agencies  and  other 
interested  parties  an  opportunity  to 
comment  on  the  proposed  rule. 

date:  Comments  must  be  received  on  or 
before  November  19, 1980.  Comments 
received  after  this  date  will  not  be 
considered  in  the  development  of  the 
final  rule. 

ADDRESS:  Comments  should  be 
addressed  to:  General  Services 
Administration  (NF),  Washington,  DC 
20408.  Copies  of  comments  that  have 
been  received  are  available  for  public 
inspection  in  the  Committee 
Management  Secretariat,  Room  9403, 
1100  L  Street  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Clancy,  Jr.,  Director,  Committee 
Management  Secretariat  (202-357-0019). 

(Sec.  205(c).  63  Stat.  390;  (40  U.S.C.  486(c)); 
Pub.  L.  92-463,  (5  U.S.C.  App.  1)) 

Dated:  November  4, 1980. 

Robert  M.  Warner, 

Archivist  of  the  United  States. 

|re  Doc.  80-34904  Filed  11-6-80: 8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Disease  Control 
Health  Care  Financing  Administration 
Public  Health  Service 

42  CFR  Parts  74  and  405 

Clinical  Laboratories;  Personnel 
Standards 

agencies:  Center  for  Disease  Control, 
Public  Health  Service:  and  Health  Care 
Financing  Administration,  HHS. 
action:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  HHS  withdraws  the  notice  of 
proposed  rulemaking,  relating  to 
supervisory  technical  personnel  in 
clinical  laboratories,  which  was 
published  in  the  Federal  Register  on 
October  12, 1979  (44  FR  58923). 

EFFECTIVE  DATE:  November  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Louis  C.  LaMotte  (404)  329-3824  or 
FTS:  236-3824. 

SUPPLEMENTARY  INFORMATION:  The 

background  information  in  the  Notice  of 
Proposed  Rulemaking  of  October  12, 
1979,  is  still  current  and  provides  useful 
information  with  respect  to  divisions  of 
program  responsibilities  among  the 
Health  Care  Financing  Administration 
(HCFA),  the  Public  Health  Service 
(PHS),  and  the  Center  for  Disease 
Control  (CDC). 

The  licensure  program  for  clincial 
laboratories  in  interstate  commerce  was 
established  by  Section  353  of  the  Public 
Health  Service  Act  (42  U.S.C.  263a) 
enacted  by  the  Clinical  Laboratories 
Improvement  Act  of  1967,  Pub.  L.  90-174. 
The  implementing  regulations  for  this 
Act  are  stated  in  Part  74,  Title  42,  of  the 
Code  of  Federal  Regulations. 
Departmental  authority  with  respect  to 
the  setting  of  standards  for  independent 
and  hospital  laboratories  is  stated  at 
Section  1861(s)(3),  (10),  and  (11)  and  at 
Section  1861(e)(9)  of  the  Social  Security 
Act  (42  U.S.C.  1395x(s)(3).  and  (10),  and 
(11)  and  42  U.S.C.  1395x(e)(9)).  The 
implementing  regulations  for  the  cited 
provisions  of  the  Social  Security  Act  are 
stated  in  Part  405,  Title  42,  of  the  Code 
of  Federal  Regulations. 

On  October  12, 1979,  PHS  and  HCFA 
proposed  personnel  standards  (44  FR 
58923)  applicable  to  supervisory 
technical  personnel  in  clinical 
laboratories  licensed  under  the  Clinical 
Laboratories  Improvement  Act  of  1967 
and  clinical  laboratories  certified  for 


reimbursement  under  the  Medicare 
program.  Public  input  was  sought  on  all 
aspects  of  the  proposal  as  well  as 
comments  and  objective  data  on  seven 
specific  issues. 

Approximately  6,175  comments  were 
received  in  response  to  the  Notice  of 
Proposed  Rulemaking  (NPRM).  Almost 
no  objective  data  were  provided,  and  a 
majority  of  comments  were  in 
opposition  to  one  or  more  of  the 
provisions  in  the  NPRM.  The 
Department  created  an  interagency 
work  group  to  determine  an  appropriate 
course  of  action.  The  work  group 
concluded  that  insufficient  data  were 
available  and  that  additional 
information  should  be  sought. 

On  April  18, 1980,  a  notice  of  a  public 
meeting  and  a  call  for  comments  was 
published  in  the  Federal  Register  (45  FR 
26387).  CDC  distributed  the  Notice  to  62 
professional  groups  and  subsequently 
provided  an  agenda  of  the  public 
meeting.  The  public  meeting  was 
attended  by  representatives  of  34 
professional  groups.  Several  major 
organizations  objected  to  the  format  of 
the  meeting.  The  major  purpose  of  the 
meeting  was  to  identify  and  develop 
consensus  among  the  scientiHc  and 
technical  community  on  certain  options 
and  to  receive  their  recommendations. 

The  public  meeting  was  held  as 
scheduled  on  June  9  and  10, 1980.  While 
a  number  of  constructive  purposes  were 
served  by  the  meeting,  very  little 
additional  data  were  provided.  Further, 
little  or  no  consensus  was  developed 
with  respect  to  speciHc  personnel 
standards. 

The  Department  has  decided  to 
intensify  its  efforts  to  assess  the  type 
and  extent  of  problems  that  exist  in 
clinical  laboratories  and  to  measure  the 
costs  and  benefits  of  applying  personnel 
standards.  Included  in  this  effort  will  be 
a  careful  review  of  whether  and  how  to 
revise  existing  regulations. 

The  Department  has  determined  that 
further  rulemaking  is  not  appropriate  at 
the  present  time  and  that  the  NPRM  of 
October  12, 1979  (44  FR  58923),  corrected 
October  23, 1979  (44  FR  61059),  should 
be  withdrawn.  The  withdrawal  of  the 
NPRM,  however,  does  not  preclude  the 
Department  from  issuing  similar  notices 
in  the  future  or  commit  the  Department 
to  any  particular  course  of  action. 

Accordingly,  the  specified  Notice  of 
Proposed  Rulemaking  to  42  CFR  Parts  74 
and  405  is  withdrawn. 


Dated:  September  12, 1980. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

Dated;  September  19, 1980. 

Howard  Newman, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  October  31, 1980. 

Patricia  Roberts  Harris, 

Secretary. 

|FR  Doc.  80-34744  Filed  11-6-80;  8:45  am) 
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42  CFR  Parts  405  and  447 

Medicare  and  Medicaid  Programs; 
Reimbursement  for  Services 
Furnished  by  Rural  Health  Clinics; 
Extension  of  Comment  Period 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  extension  of  comment 
Period. 

SUMMARY:  This  notice  extends  the 
period  for  public  comment  on  a 
proposed  rule  published  on  September 
10, 1980  (45  FR  59734),  regarding 
Medicare  and  Medicaid  reimbursement 
for  services  furnished  by  rural  health 
clinics.  In  that  document,  we  proposed 
to  establish  a  prospective  method  of 
payment  for  clinic  services,  and  to 
revise  our  current  clinic  productivity 
and  overhead  cost  guidelines  and 
payment  limit.  An  opportunity  for  public 
comment  was  provided  through 
November  10, 1980. 

In  order  to  ensure  that  we  have  the 
benefit  of  all  useful  public  comment  on 
the  issues  raised  by  that  document,  we 
are  planning  to  hold  a  series  of  public 
meetings  to  explain  the  changes  we  are 
proposing.  We  have  scheduled  these 
meetings  as  follows: 

November  7, 1980 

HHS  Region  IV,  Hilton  Inn — Airport,  1 
International  Plaza,  Nashville,  TN 
37217,  (615)-361-7666,  9:00  a.m.-5:00 
p.m. 

November  14, 1980 

HHS  Regions  VI-X,  Plaza  Cosmopolitan 
Hotel,  1780  Broadway,  Denver,  CO 
80202,  800-525-3082,  9:00  a.m.-5:00 
p.m. 

November  21, 1980 

HHS  Regions  1-V,  William  Penn  Hotel, 
Mellon  Square,  Pittsburgh,  PA  15230, 
9:00  a.m.-5:00  p.m. 
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For  further  information  about  these 
meetings,  contact  William  Bake,  HCFA, 
301-597-2953;  or  Alice  Hersh,  National 
Rural  Center,  202-331-0258. 

To  allow  participants  in  the  meetings 
adequate  time  to  prepare  and  submit 
their  comments,  we  are  extending  the 
comment  period  for  the  proposed  rule 
through  December  10, 1980. 

DATE:  To  assure  consideration, 
comments  should  be  mailed  by 
December  10, 1980. 

ADDRESSES:  Address  comments  to: 
Administrator,  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  P.O.  Box  17073, 
Baltimore,  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  S.W„  in  Washington,  D.C.:  or  to 
Room  789,  East  High  Rise  Building,  6401 
Security  Boulevard,  in  Baltimore. 

In  commenting,  please  refer  to  BPP- 
22-P. 

Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
and  will  respond  to  them  in  the 
preamble  to  that  rule. 

Comments  will  be  available  for  public 
inspection  in  Room  309-G  of  the 
Department's  ofHce  at  200  Independence 
Avenue,  S.W.,  Washington,  D.C.,  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5:00  p.m.  (202-2^5- 
7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Bake.  301-597-2953. 

(Secs.  1102, 1833, 1861(aa),  1871,  ig02(a]  and 
1905(a)  of  the  Social  Security  Act  (42  U.S.C. 
1302, 13951, 1395x(aa),  1395hh,  1396a(a),  and 
1396d(a]]) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13,774,  Medicare-Supplementary 
Medicare  Insurance;  No.  13,761  Medical 
Assistance  Program] 

Dated:  November  4, 1980. 

Howard  Newman, 

Administrator,  Health  Care  Financing 
Administration. 

Approved;  November  5, 1980. 

Patrida  Roberts  Harris, 

Secretary. 

|FR  Doc.  80-34932  Filed  11-5-80: 12:43  pin| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 22.  and  90 

[Gen.  Docket  No.  80-183;  RM-2365;  RM- 
2750;  RM-3047;  RM-30681 

Commission’s  Rules  to  Allocate 
Spectrum  in  the  928-941  MHz  Band 
and  to  Establish  Other  Rules,  Policies, 
and  Procedures  for  One-Way  Paging 
Stations  in  the  Domestic  Public  Land 
Mobile  Radio  Service  and  the  Private 
Land  Mobile  Radio  Services 

agency:  Federal  Communications 
Commission. 

ACTION:  Supplemental  notice  of 
proposed  rule  making. 

SUMMARY:  Federal  Communications 
CommissioiT  adopts  Supplemental 
Notice  of  Proposed  Rule  Making, 
proposing  alternative  allocation  plan  to 
original  Notice  of  Proposed  Rule 
Making.  The  original  notice  had 
proposed  an  allocation  of  one  MHz  for 
private  paging  systems,  one  MHz  for 
common  carrier  paging  systems,  and  one 
MHz  to  be  placed  in  a  reserve  for 
advanced  technology  paging  systems. 
Due  to  some  concern  that  the  original 
plan  may  have  been  too  rigid,  the 
alternative  plan  proposes  flexible 
private  and  common  carrier  paging 
bands,  and  also  proposes  that  forced 
sharing  and  restrictions  on  message 
length  in  a  common  carrier  system  be 
eliminated. 

DATE:  Comments  on  the  original  notice 
and  this  supplemental  notice  are  due  by 
December  15, 1980,  and  reply  comments 
by  January  30, 1981. 

ADDRESSES:  Federal  Communications 
Commission  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  T.  Small  (Office  of  Science  and 
Technology)  (202)  653-8169:  Michael  D. 
Sullivan  (Common  Carrier  Bureau)  (202) 
632-6450:  or  Eugene  Bowler  (Private 
Radio  Bureau)  (202)  632-6497. 
SUPPLEMENTARY  INFORMATION: 

Adopted:  October  21, 1980 
Released:  November  4, 1980 
By  the  Commission: 

1.  On  April  24, 1980  (45  FR  32013;  May 
15, 1980)  the  Commission  adopted  a 
Notice  of  Proposed  Rule  Making  in  this 
proceeding  which  proposed  the 
allocation  of  three  MHz  of  spectrum  for 
private  and  common  carrier  paging 
systems  in  the  929-932  MHz  band.  In  so 
doing  we  followed  the  traditional 
administrative  approach  to  spectrum 
allocation;  i.e.^  we  attempted  to 
determine  the’need  for  given  types  of 
service  and  then  allocated  separate 
blocks  of  frequencies  for  each.  In  this 


Supplemental  Notice,  we  are  proposing 
to  make  the  allocation  plan  for  paging 
stations  more  flexible.  Parties  are 
invited  to  comment  on  this  proposal  as 
well  as  on  the  proposal  in  our  earlier 
Notice. 

2.  The  alternative  proposed  here 
would  retain  the  basic  allocation  of  two 
MHz  for  private  and  common  carrier 
users  and  would  continue  to  reserve  one 
MHz  for  advanced  technology  systems. 
We  would  change  the  earlier  proposal, 
however,  by  placing  the  private  and 
common  carrier  bands  next  to  each 
other.  We  would  also  allow  each  type  of 
user  access  to  the  whole  two  MHz  of 
spectrum  at  900  MHz  after  a  five  year 
lag  time  if  the  one  MHz  band  initially 
allotted  to  the  particular  class  of  user 
becomes  too  congested  to  meet 
additional  demand.  Thus,  common 
carriers  would  be  allowed  to  use  the 
private  band  and  private  paging  systems 
would  be  allowed  to  use  the  common 
carrier  band.  Except  for  the  lag  time, 
this  approach  is  similar  to  that  proposed 
for  the  Instructional  Television  Fixed 
Service,  the  Miltipoint  Distribution 
Service,  and  the  Private  Operational 
Fixed  Microwave  Service.' 

3.  We  are  proposing  a  lag  time 
because  of  the  different  ways  in  which 
common  carrier  and  private  channels 
are  loaded.  A  new  common  carrier 
channel  in  a  given  area  can  be 
authorized  even  when  another  common 
carrier  channel  in  that  same  area  is 
lightly  loaded.  In  the  private  services,  on 
the  other  hand,  a  channel  must  generally 
have  met  threshold  loading  standards 
before  another  channel  in  that  area  is 
authorized.  Private  channels,  therefore, 
are  likely  to  remain  available  for  a 
longer  period  of  time  than  common 
carrier  channels.  While  procedural 
problems  (state  certification,  petitions  to 
deny)  may  cause  delays  in  utilization  of 
channel  by  common  carriers,  we  want  to 
allow  an  adequate  amount  of  time  for 
development  of  private  systems  if  there 
is  demand  for  such  systems.  We  request 
comments  as  to  whether  a  time  lag  is 
needed  and  what  the  appropriate  period 
should  be. 

4.  Under  the  alternative  being 
proposed  here,  demand  conditions  in 
each  geographic  area  would  ultimately 
determine  the  number  of  private,  as 
opposed  to  common  carrier,  channels.  In 
one  area,  for  example,  the  number  of 
private  channels  might  be  double  the 
number  of  common  carrier  channels, 
while  in  another  area  the  reverse  might 
be  true.  In  addition,  in  order  to  allow 
market  forces  to  determine  how  the 
channels  are  used,  vue  would  not 


'  General  Docket  No.  80-112.  FCC  80-136 
(Adopted  March  19, 1980;  released  May  2, 1980). 
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earmark  specific  channels  in  the 
respective  services  for  particular  types 
of  paging  use.  Rather,  all  channels 
would  be  available  for  any  type  of 
paging  use.*  These  procedures  overcome 
the  inherent  rigidities  of  the  allocation 
plan  proposed  in  our  original  Notice, 
wherein  private  users  and  common 
carriers  were  each  allocated  a 
compartmentalized  band  of  one  MHz, 
and  many  channel  were  earmarked  for  a 
particular  type  of  use. 

5.  Under  this  alternative  proposal,  we 
would  not  impose  restrictions  on 
message  length  in  a  common  carrier 
system.  A  common  carrier  may  well  find 
that  it  is  in  its  own  financial  self-interest 
to  limit  message  length.  However,  it  may 
also  wish  to  allow  the  customer  the 
option  of  sending  a  longer  (or  shorter} 
message  for  an  additional  (or  lesser) 
charge.  We  therefore  believe  that  the 
most  efficient  use  of  a  common  carrier 
channel  can  be  achieved  by  allowing  the 
carrier  itself  to  make  a  decision  on 
message  length. 

6.  Under  the  proposal  in  this 
Supplemental  Notice,  we  would  not 
prescribe  sharing  among  common 
carriers  in  the  event  that  a  new 
application  is  received  in  an  area  where 
all  channels  are  already  occupied. 
Prescribed  sharing  among  common 
carriers  can  force  the  marketplace  into  a 
common  mold,  where  no  carrier  has  the 
option  of  offering  a  higher  quality 
service  at  a  higher  price  or  a  lower 
quality  service  at  a  lower  price. 
However,  we  request  comments  on  our 
view  that  prescribed  sharing  would  be 
inappropriate  under  this  alternative. 

7.  Under  this  alternative,  all  other 
regulations  proposed  in  our  original 
Notice  would  be  retained.  Therefore,  the 
technical,  loading,  and  sharing 
standards  for  private  radio  users  would 
remain  as  originally  proposed.  We  invite 
comments  as  to  the  appropriate 
technical  and  processing  criteria  to  be 
apphed  under  this  alternative. 

8.  Authority  for  this  Supplemental 
Notice  of  Proposed  Rule  Making  is 
contained  in  47  U.S.C.  §§  154(i),  (j),  303, 
307,  and  308. 

9.  In  accordance  with  the  provisions 
of  47  CFR  §  1.419(b),  an  original  and  five 
copies  of  all  comments,  replies, 
pleadings,  briefs  and  other  documents 
filed  in  this  proceeding  shall  be 


’We  do.  however,  retain  the  proposal  that  up  to 
three  channels  be  reserved  for  nationwide  or 
regional  paging  networks.  Two  petitioners  have 
already  expressed  an  interest  in  establishing  such  a 
network,  and  we  believe  it  will  simplify  matters 
considerably  to  have  up  to  three  channels  reserved 
for  this  purpose.  However,  should  one  or  more  of 
these  network  channels  remain  unutilized  after 
assignment  of  all  other  channels  (or  after  the  time 
lag  discussed  above),  the  network  channels  would 
be  made  available  for  any  paging  use. 


furnished  to  the  Commission.  Members 
of  the  public  who  wish  to  express  their 
views  by  participating  informally  may 
do  so  by  submitting  one  or  more  copies 
of  their  comments,  without  regard  to 
form  (as  long  as  the  docket  number  is 
clearly  stated  in  the  heading).  Copies  of 
all  filings  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission’s  Docket  Reference 
Room  (Room  239)  at  its  headquarters  in 
Washington,  DC  (1919  M  Street,  NW). 

10.  All  interested  persons  are  invited 
to  file  written  comments  on  both  the 
original  Notice  and  this  Supplement  on 
or  before  December  15, 1980,  and  reply 
comments  on  or  before  January  30, 1981, 
Any  person  wishing  to  file  a  reply  to  a 
comment  before  the  close  of  the  formal 
comment  period  is  encouraged  to  do  so. 
All  relevant  and  timely  comments  and 
reply  comments  will  be  considered  by 
the  Commission,  In  reaching  i^s 
decision,  the  Commission  may  take  into 
account  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission’s  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

11.  The  Secretary  shall  cause  this 
Supplemental  Notice  of  Proposed  Rule 
Making  to  be  published  in  the  Federal 
Register. 

Federal  Communications  Commission 
William ).  Tricarico, 

Secretary. 

|FR  Doc.  80-34732  Filed  11-6-80;  8:45  am) 
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47  CFR  Part  73 

(BC  Docket  No.  80-667;  RM-3354] 

FM  Broadcast  Station  in  St.  Johnsbury, 
Vermont;  Proposed  Changes  in  Table 
of  Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  Action  taken  herein  proposes 
the  assignment  of  a  first  FM  channel  to 
St.  Johnsbury,  Vermont,  in  response  to  a 
petition  filed  by  Twin  State 
Broadcasters,  Inc. 

DATES:  Comments  must  be  filed  on  or 
before  December  29, 1980,  and  reply 
comments  on  or  before  January  19, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Molly  Pauker,  Broadcast  Bureau,  (202) 
632-6302. 


SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of 
§  73.202(b)  Table  of  Assignments,  FM 
Broadcast  Stations.  (St.  Johnsbury, 
Vermont),  BC  Docket  No.  80-667,  RM- 
3354. 

Adopted:  October  28, 1980. 

Released:  November  4, 1980. 

1.  Before  the  Commission  is  a  petition 
filed  by  Twin  State  Broadcasters,  Inc. 
(“Twin  State")  '  seeking  the  deletion  of 
Channel  272A  at  Randolph,  Vermont,* 
substitution  of  Channel  292A  at 
Randolph  and  assignment  of  Channel 
272A  to  St.  Johnsbury,  Vermont,  as  that 
community’s  first  FM  assignment. 
Channel  272A,.if  deleted  from  Randolph, 
can  be  assigned  to  St.  Johnsbury  in 
conformity  with  the  minimum  distance 
separation  requirements.  However, 
Channel  292A  at  Randolph  would  be 
short-spaced  to  Station  WECM  licensed 
to  Claremont,  New  Hampshire,  and 
newly  assigned  Channel  292A  at 
Littleton,  New  Hampshire  (Docket  No. 
20576).®  Twin  State  has  affirmed  its 
interest  in  applying  for  Channel  272A,  if 
assigned  to  St.  Johnsbury.  No  other 
comments  have  been  received  in  this 
proceeding.^ 

2.  St.  Johnsbury  (population  of  8,409)  ® 
located  in  northeastern  Vermont,  is  the 
seat  of  Caledonia  County  (population 
22,789).  St.  Johnsbury  is  served  locally 
by  fulltime  AM  Station  WSTJ  only.  Twin 
State  reports  that  St.  Johnsbury  is  the 
major  retail  trading  center  for  several 
surrounding  communities,  a  major 
distribution  and  service  center  for  the 
surrounding  area,  and  that  it  enjoys  an 
expanding  tourist  trade. 

3.  It  is  our  opinion  that  a  first  FM 
channel  assignment  of  a  Class  A 
frequency  is  warranted  at  St.  Johnsbury. 
Although  Twin  State  seeks  Channel 
272A,  we  are  reluctant  to  delete  this 
channel  from  Randolph,  in  light  of 
Stokes’  stated  interest  in  this  frequency 
at  Randolph  and  the  unavailability  of  a 
substitute  channel  there.  While  we  are 
not  bound  to  honor  such  an  expression 
of  interest  before  an  application  for  a 
construction  permit  has  been  filed,  we 
believe  the  public  interest  would  be 
better  served,  were  we  able  to  facilitate 
two  first  local  FM  outlets,  at  both 
Randolph  and  St.  Johnsbury.  Since 


'  Public  Notice  was  given  on  April  16, 1979, 
Report  No.  1172. 

’Channel  272A  is  assigned  to  Randolph,  but 
currently  unoccupied. 

’Report  and  Order,  published  October  ,  1980, 
45  FR. 

*  However,  we  note  that  Edward  H.  Stokes,  II 
(“Stokes")  rded  several  pleadings  in  Docket  No. 
20576  indicating  his  intent  to  apply  for  a 
construction  permit  on  Channel  272A  at  Randolph. 

’Population  figures  are  based  upon  1970  U.S. 
Census  data. 
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Channel  287  has  been  deleted  from 
Plymouth,  New  Hampshire,  in  the 
recently  decided  Docket  No.  20576  (See 
fn.  3  supra],  a  staff  analysis  reveals  that 
Channel  288A  may  be  assigned  to  St. 
Johnsbury  in  conformity  with  the 
minimum  distance  separation 
requirements  to  all  United  States 
assignments.  However,  this  assignment 
represents  a  minor  short  spacing  to  a 
Canadian  assignment  at  Thetford  Mines, 
Quebec.  Thus,  Canadian  concurrence 
has  been  sought  and  obtained  prior  to 
consideration  herein. 

4.  Accordingly,  the  Commission 
proposes  to  amend  the  FM  Table  of 
Assignments,  Section  73.202(b)  of  the 
Commission's  Rules,  as  it  relates  to  St. 
Johnsbury,  Vermont,  as  follows: 


Channel  No. 


St.  Johnsbury,  Vt .  288A 


5.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  December  29, 
1980,  and  reply  comments  on  or  before 
January  19, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Molly  Pauker, 
Broadcast  Bureau,  (202)  632-6302. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  Tiled  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

Federal  Communications  Commission. 

Henry  L.  Baumann, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

Appendix 

/BC  Docket  No.  80-667  RM-3354J 

1.  Pursuant  to  authority  found  in  Sections 
4(i),  5(d)(1),  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  §  0.281(b)(6)  of  the  Commission’s  rules,  it 


is  proposed  to  amend  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the  Commission's 
rules  and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached. 

2.  Showings  required.  Comments  are 
invited  on  the  proposal(s)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Proponent(s)  will  be 
expected  to  answer  whatever  questions  are 
presented  ininitial  comments.  'The  proponent 
of  a  proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits  or 
incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its  present 
intention  to  apply  for  the  channel  if  it  is 
assigned,  and,  if  authorized,  to  build  the 
station  promptly.  Failure  to  Hie  may  lead  to 
denial  of  the  request. 

3.  Cut-off  procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  §  1.420(d)  of 
Commission  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

4.  Comments  and  reply  comments;  service. 
Pursuant  to  applicable  procedures  set  out  in 
§§  1.415  and  1.420  of  the  Commission’s  rules 
and  regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or  before 
the  dates  set  forth  in  the  Notice  of  Proposed 
Rule  Making  to  which  this  Appendix  is 
attached.  All  submissions  by  parties  to  this 
proceeding  or  persons  acting  on  behalf  of 
such  parties  must  be  made  in  written 
comments,  reply  comments,  or  other 
appropriate  pleadings.  Comments  shall  be 
served  on  the  petitioner  by  the  person  Hling 
the  comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed  comments 
to  which  the  reply  is  directed.  Such 
comments  and  reply  comments  shall  be 
accompanied  by  a  certificate  of  service.  (See 
§  1.420(a),  (b)  and  (c)  of  the  Commission 
rules.) 

5.  Number  of  copies.  In  accordance  with 
the  provisions  of  §  1.420  of  the  Commission’s 
rules  and  regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  Public  inspection  of  filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission’s 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street,  NW.,  Washington,  D.C. 

[FR  Doc.  80-34849  Filed  11-6-80.  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1057 

[Ex  Parte  MC  43  (Sub-1 1)1 

Lease  and  Interchange  of  Vehicles 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  revising 
its  leasing  regulations  to  require  that  the 
lease  shall  specify  who  is  responsible 
for  loading  and  unloading  the  prbperty 
to  be  transported  onto  and  from  the 
motor  vehicle.  This  action  is  being  taken 
to  bring  the  leasing  rules  into 
conformance  with  recent  statutory 
changes  enacted  in  Section  15  of  the 
Motor  Carrier  Act  of  1980. 

DATES:  Written  comments  are  due  on  or 
before  December  22, 1980. 

ADDRESS:  An  original  and  15  copies,  if 
possible,  should  be  sent  to:  Ex  Parte  No. 
MC-43  (Sub-No.  11),  Room  7417, 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423. 

FOR  FURTHER  INFORMA'nON  CONTACT: 
Lewis  R.  Teeple,  Phone:  (202)  275-7612. 
SUPPLEMENTARY  INFORMATION:  Section 
15  of  the  Motor  Carrier  Act  of  1980  (49 
U.S.C.  11107(b))  requires  the 
Commission  to  prescribe  a  rule  that  any 
arrangement,  between  a  motor  carrier  of 
property  providing  transportation 
subject  to  Commission  regulation  and 
any  other  person  who  provides  any 
portion  of  such  transportation  by  a 
motor  vehicle  not  owned  by  the  carrier 
shall  specify  in  writing  who  is 
responsible  for  loading  and  unloading 
the  property  onto  and  from  the  motor 
vehicle.  Section  15  (49  U.S.C.  11109(a) 
and  (b))  of  the  new  law,  which  is  now  in 
effect,  deals  with  lumping  practices  and 
represents  an  intent  on  the  part  of 
Congress  to  eliminate  coercion  in 
loading  and  unloading  of  cargo  and  to 
require  the  parties  in  transportation  to 
agree  in  writing  who  will  be  responsible 
for  loading  and  unloading  cargo.  The 
proposed  rule  would  implement  the 
requirement  that  equipment  leases 
contain  such  an  agreement  for  regulated 
traffic.  Furthermore,  the  Commission 
proposes  that  the  amount  of 
compensation,  if  any,  to  be  paid  to  the 
lessee  by  the  regulated  carrier  for 
loading  and  unloading  shall  be  specified 
in  the  lease.  The  legislative  history 
indicates  that  Congress  expected  owner- 
operator  leases  to  specify  loading  and 
unloading  responsibilities,  including 
compensation,  H.R.  Rep.  No.  1069,  96th 
Cong,,  2nd  Sess.  31  (1980). 
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In  commenting  on  this  section  of  the 
Act  the  House  Committee  on  Public 
Works  and  Transportation  also  stated, 
“The  purpose  of  this  provision  is  not  to 
suggest  or  endorse  any  particular 
apportionment  of  loading  or  unloading 
responsibilities  between  and  among 
shippers,  receivers,  carriers,  and  owner- 
operators.  In  fact,  it  is  the  Committee's 
belief  that  this  apportionment  of 
responsiblity  is  a  market  decision  to  be 
determined  by  the  parties  to  the 
transaction.” 

This  reflects  a  clear  intent  to  rely  on 
competitive  factors.  At  the  same  time, 
the  Congress  in  concerned  in  Section  15 
that  all  parties,  and  particularly  owner- 
operators,  be  aware  of,  and  agree  to,  the 
allocation  of  responsibility  for  loading 
and  unloading  cargo  onto  and  from  the 
motor  vehicle.  This  is  akin  to  Section  16 
(49  U.S,C.  10527(a))  of  the  Motor  Carrier 
Act  which  requires  the  Commission, 
where  appropriate,  to  establish  rules 
setting  forth  minimum  contract 
requirements  and  conditions  for 
contracts  of  haul  entered  into  by 
carriers  and  other  parties  in  the 
transportation  of  commodities  exempt 
by  reason  of  Section  10526(a)(6)  of  the 
Act.  This  section  requires  that 
arrangements  for  loading  and  unloading, 
including  compensation,  shall  be 
included  in  all  contracts  of  haul.  In  this 
connection,  anyone  with  an  interest  in 
this  proceeding  should  also  review  the 
proposed  rulemaking  in  Ex  Parte  No. 
MC-147,  Information  Required  on 
Receipts  and  Rills — Responsibility  for 
Loading  and  Unloading  Motor  Vehicles, 
served  October  23, 1980,  which  would 
require  that  all  loading  and  unloading 
arrangements  by  regulated  motor 
carriers  be  set  forth  in  writing  in  their 
bills  of  lading  or  freight  bills. 

This  proposed  action  does  not 
significantly  affect  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources. 

We  propose:  To  amend  Title  49  of  the 
Code  of  Federal  Regulations  by  revising 
Section  1057.12(f)  of  the  CFR  as  set  forth 
in  the  appendix. 

This  notice  and  action  are  issued 
under  authority  contained  in  49  U.S.C. 
10321  and  11902a  and  5  U.S.C.  553. 

Decided:  October  16. 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice-Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam.  . 
Agatha  L.  Mergenovich, 

Secretary. 

Appendix 

Revision  of  49  CFR  1057.12(f) 


§1057.12  (Amended] 

In  §  1057.12,  paragraph  (f),  revise  to  . 
read  as  follows: 

*  *  «  *  * 

(f)  Items  specified  in  lease.  The  lease 
shall  clearly  specify  the  responsibility  of 
each  party  with  respect  to  the  cost  of 
fuel,  fuel  taxes,  empty  mileage,  permits 
of  all  types,  tolls,  ferries,  detention  and 
accessorial  services,  base  plates  and 
licenses,  and  any  unused  portion  of  such 
items.  The  lease  shall  clearly  specify 
who  is  responsible  for  loading  and 
unloading  the  property  onto  and  from 
the  motor  vehicle,  and  the 
compensation,  if  any,  to  be  paid  for  this 
service. 

|FR  Doc.  Filed  11-6-80;  8:45  ami 
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proposed  rules  that  are  applicable  to  the 
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ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

[Pay  Order  81-1] 

Rates  of  Pay  for  Certain  Officers  and 
Employees  of  the  Judicial  Branch 

Pursuant  to  the  authority  vested  in  me 
as  Director  of  the  Administrative  Office 
of  the  United  States  Courts  by  the  laws 
of  the  United  States  of  America,  I 
hereby  ascertain,  adjust,  fix,  and/or 
provide  notice  of  pay  rates  for  certain 
officers  and  employees  of  the  Judicial 
Branch  as  follows: 

1-1.  Rates  of  Pay. 

1-101.  Pay  Rates  Adjusted  by 
Operation  of  Law. 

(a)  The  per  annum  pay  rates  for 
officials  whose  rates  the  Executive 
Salary  Cost-of-Living  Adjustment  Act 
adjusts  are  set  forth  in  Table  1. 

(b)  The  per  annum  pay  rates  for 
officials  whose  rates  are  linked  to  rates 
which  the  Executive  Salary  Cost-of- 
Living  Adjustment  Act  adjusts  are  set 
forth  in  Table  2. 

1-102.  Pay  Rates  Fixed  by 
Administrative  Action. 

(a)  The  maximum  per  annum  pay 
rates  for  officials  whose  maximum  rates 
the  Executive  Salary  Cost-of-Living 
Adjustment  Act  adjusts  are  set  forth  in 
Table  3. 

(b)  The  maximum  per  annum  pay 
rates  for  officials  whose  maximum  rates 
are  linked  to  rates  which  the  Executive 
Salary  Cost-of-Living  Adjustment  Act 
adjusts  are  set  forth  in  Table  4. 

(c)  The  maximum  pay  rates  for 
officials  whose  maximum  rates  may  be 
adjusted  pursuant  to  section' 5307  of  title 
5,  United  States  Code,  are  set  forth  in 
Table  5, 

(d)  The  maximum  per  annum  pay 
rates  for  officials  whose  maximum  rates 
are  linked  to  rates  which  may  be 
adjusted  pursuant  to  section  5307  of  title 
5,  United  States  Code,  are  set  forth  in 
Table  6. 


(e)  The  maximum  pay  rates  for 
officials  whose  maximum  rates  are 
linked  to  rates  which  are  adjusted 
pursuant  to  section  5305  of  title  5,  United 
States  Code,  are  set  forth  in  Table  7. 

(f)  The  per  annum  pay  rates  for 
officials  whose  rates  the  Judicial 
Conference  of  the  United  States  fixes 
are  set  forth  in  Table  8. 

{gj  The  per  annum  pay  rates  for 
officials  whose  rates  are  fixed  in 
accordance  with  the  Judicial  Salary  Plan 
are  set  forth  in  Table  9. 

(h)  The  hourly  pay  rates  for  certain 
employees  whose  rates  the  Director  of 
the  Administrative  Office  of  the  United 
States  Courts  fixes  in  accordance  with 
section  5349  of  title  5,  United  States 
Code,  are  set  forth  in  Table  10. 

1-103.  The  General  Schedule. 

(a)  The  per  annum  pay  rates  for 
employees  of  the  Judicial  Branch  whose 
rates  are  fixed  in  accordance  with 
subchapter  III  of  chapter  53  of  title  5, 
United  States  Code,  are  set  forth  in 
Table  11. 

(b)  Table  11  is  the  General  Schedule 
as  adjusted  by  the  President  on  October 
16. 1980.  Exec.  Order  No.  12,248  45  FR 
69119  {1980). 

1-2,  General  Provisions. 

1-201.  Incorporation  of  Tables. 

Each  of  the  tables  referenced  above  is 
attached  hereto  and  made  a  part  hereof. 

1-202.  Effective  Dates. 

(a)  Except  as  otherwise  provided,  all 
adjustments  of  pay  rates  in  the  attached 
tables  are  effective  as  of  the  beginning 
of  the  first  applicable  pay  period 
commencing  on  or  after  October  1, 1980. 
Implementing  adjustments  as  a 
consequence  of  adjustments  to 
maximum  rates  in  the  attached  tables 
shall  be  effective  in  accordance  with  the 
action  of  the  entity  possessing  pay¬ 
fixing  responsibility. 

(b)  The  adjustments  of  pay  rates  in 
Table  10  are  effective  as  of  the  date  of 
this  order,  except  that  the  adjustments 
shall  be  retroactive  to  October  6, 1980, 
for  each  employee  who  satisfies  the 
criteria  of  section  5344(b)  of  title  5, 
United  States  Code. 

1-203.  Determination  of  Adjustments. 

Certain  adjustments  in  sections  1-101 
and  1-102  depend  on  the  overall 
percentage  of  the  adjustment  in  the  rates 
of  pay  under  the  General  Schedule. 
According  to  the  President’s  August  29, 
1980,  message  to  the  Congress  of  the 
United  States,  that  figure  is  9.12  percent. 
16  Weekly  Comp,  of  Pres.  Doc.  1596 


(Sept.  1, 1980).  However,  the  Executive 
Branch  advises  that  the  actual  overall 
percentage  of  the  adjustment  in  the  rates 
of  pay  under  the  General  Schedule  is 
9.11  percent  and  that  the  President  will 
so  notify  the  Congress.  Accordingly,  all 
appropriate  calculations  to  determine 
adjustments  employ  this  correct  figure. 

\-2XA.  Payment  of  Cost-of-Living 
Adjustments. 

The  payment  of  pay,  including  cost-of- 
living  adjustments,  in  full  through 
normal  payroll  disbursement  procedures 
on  regular  paydays  for  the  duration  of 
Hscal  year  1981  is  dependent  on  the 
availability  of  appropriated  funds. 

1-205.  Superseded  Orders. 

Pay  Order  80-1  of  May  12, 1980,  is 
superseded. 

Done  at  Washington,  D.C.,  this  31st  day  of 
October  1980. 

William  E.  Foley, 

Director. 

BILLING  cooe  2210-01-M 
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1.  The  actual  pay  rates  of  officials  included  in  this  table  are  not  subject  to  automatic 
adjustment.  The  entity  possessing  pay-fixing  responsibility  must  act  to  adjust  actual  pay  rates. 
The  adjustments  may  be  retroactive  to  the  beginning  of  the  first  pay  period  commencing  on  or  after 
October  1,  1980,  when  such  adjustments  are  made  pursuant  to  5  U.S.C.  $5307  (1976). 
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THE  JUDICIAL  SALARY  PLAN^,^ 
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Table  10 


PAY  FIXED  BY  ADMINISTRATIVE  ACTION 

HOURLY  PAY  RATES  FOR  CERTAIN  EMPLOYEES  WHOSE  RATES  THE 
DIRECTOR  OF  THE  ADMINISTRATIVE  OFFICE  OF  THE  UNITED  STATES  COURTS 
FIXES  PURSUANT  TO  5  U.S.C.  §5349  (1976) 

ADMINISTRATIVE  OFFICE  WAGE  SYSTEM 

Part  A.  Graded  Tradesmen  euid  Craftsmen  (excluding  lithographers  and 
printers) 
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Table  11 


THE  GENERAL  SCHEDULE 
Steps 


0) 

*0 

1 

.  2 

3 

4 

5 

6 

7 

8 

9 

10 

<0 

CO 

o  o 

Annual  Rates 

1 

$7960 

$8225 

$8490 

$8755 

$9020 

$9175 

$9437 

$9699 

$9712 

$9954 

2 

8951 

9163 

9459 

9712 

9820 

10109 

10398 

10687 

10976 

11265 

3 

9766 

10092 

10418 

10744 

11070 

11396 

11722 

12048 

12374 

12700 

4 

10963 

11328 

11693 

12058 

12423 

12788 

13153 

13518 

13883 

14248 

5 

12266 

12675 

13084 

13493 

13902 

14311 

14720 

15129 

15538 

15947 

6 

13672 

14128 

14584 

15040 

15496 

15952 

16408 

16864 

17320 

17776 

7 

15193 

15699 

16205 

16711 

17217 

17723 

18229 

18735 

19241 

19747 

8 

16826 

17387 

17948 

18509 

19070 

19631 

20192 

20753 

21314 

21875 

9 

18585 

19205 

19825 

20445 

21065 

21685 

22305 

22925 

23545 

24165 

10 

20467 

21149 

21831 

22513 

23195 

23877 

24559 

25241 

25923 

26605 

11 

22486 

23236 

23986 

24736 

25486 

26236 

26986 

27736 

28486 

29236 

12 

26951 

27849 

28747 

29645 

30543 

31441 

32339 

33237 

34135 

35033 

13 

32048 

33116 

34184 

35252 

36320 

37388 

38456 

39524 

40592 

41660 

14 

37871 

39133 

40395 

41657 

42919 

44181 

45443 

46705 

47967 

49229 

15 

44547 

46032 

47517 

49002 

50487 

51972 

53457 

54942 

56427 

57912 

16 

52247 

53989 

55731 

57473 

59215* 

60957* 

62699* 

64441* 

66183* 

17 

61204* 

63244* 

65284* 

67324* 

69364* 

18 

71734* 

*  Basic  pay  is  limited  by  section  5308  of  title  5,  United  States  Code,  to 
the  rate  for  level  V  of  the  Executive  Schedule  which  is,  as  of  the  effective 
date  of  this  schedule,  $58,500. 


81--1-11 

|FR  Doc.  ao-34777  Filed  ll-S-W;  8:45  am) 
BILUNG  CODE  2210-01-C 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

U.S.  Border  Animal  Import  Inspection 
Facility,  Sweetgrass,  Montana; 

Issuance  of  Negative  Declaration 

agency:  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture. 

action:  Notice  of  availability  of 
Environmental  Assessment  and 
Negative  Declaration. 

summary:  This  gives  notice  that  the 
Animal  and  Plan  Health  Inspection 
Service  is  not  preparing  an 
environmental  impact  statement 
concerning  the  construction  of  a  new 
U.S.  Border  Animal  Import  Inspection 
Facility  to  replace  the  existing  facility  at 
Sweetgrass,  Montana.  The  existing 
animal  import  inspection  facility 
occupies  a  small  building  in  Sweetgrass 
owned  by  the  Great  Northern  Railroad 
Company  which  serves  as  an  office  for 
the  Animal  and  Plant  Health  Inspection 
Service  veterinary  medical  officer. 

There  is  no  shelter  for  the  veterinary 
medical  ofHcer  to  perform  his  inspection 
duties.  The  railroad  company  has  also 
advised  the  Animal  and  Plant  Health 
Inspection  Service  that  it  intends  to 
terminate  the  present  lease  agreement.  It 
is  proposed  to  construct  a  new  facility 
on  property  to  be  purchased  by  the 
General  Services  Adminstration 
adjacent  to  the  U.S.  Customs  SErvice 
facility  in  Sweetgrass  that  will  be  large 
enough  for  the  veterinary  medical  officer 
to  perform  his  inspection  duties  under 
adequate  shelter  and  conditions.  No 
significant  controversy  has  been 
associated  with  this  project.  As  a  result 
of  these  Bodings,  it  has  been  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  environmental  assessment 
are  available  upon  request  from  Dr.  John 
H.  Green,  Energy  and  Environmental 
Staff,  Administrative  Services  Division, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782  (301-463-8237). 
SUPPLEMENTAL  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  Secretary’s 
Memorandum  1955  to  implement 
Executive  Order  12044  and  has  been 
classified  as  “not  significant.” 

The  Animal  and  Plant  Health 
Inspection  Service  is  responsible  for 
operating  U.S.  Border  Animal  Import 


Inspection  Facilities  along  both  the  U.S. 
Canadian  and  U.S.  Mexican  borders.  At 
these  facilities,  U.S.  Department  of 
Agriculture  veterinary  medical  officers, 
in  accordance  with  regulations  (9  CFR 
92),  inspect  the  health  certificates  and 
look  for  visual  signs  of  illness  in  animals 
which  are  being  imported  to,  or  returned 
to  (e.g.,  race  horses  or  show  animals), 
the  United  States. 

The  present  facility  at  Sweetgrass  is 
inadequate  in  that  it  does  not  offer  the 
veterinary  medical  officer  proper 
facilities  to  unload,  restrain  and 
examine  animals.  In  addition,  the 
exposure  to  inclement  weather  is 
undesirable  for  both  humans  and 
animals.  The  proposed  new  U.S.  Border 
Animal  Import  Inspection  Facility  would 
be  built  on  property  adjacent  to  the  U.S. 
Customs  Service  facility  in  Sweetgrass. 
No  administrative  action  will  be  taken 
until  15  days  after  date  of  this 
publication. 

Done  at  Washington,  D.C.,  this  30th  day  of 
October  1980. 

Harry  C.  Mussman, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  80-34740  Filed  11-6-80:  8:45  Rm| 

BILUNG  CODE  3410-34-M 


Rural  Electrification  Administration 

Basin  Electric  Power  Cooperative; 
Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  and 
Announcement  of  Public  Scoping 
Meetings 

Notice  is  hereby  given  that  the  Rural 
Electrification  Administration  (REA),  if 
lead  agency,  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  Section  102(2)(c)  of 
the  National  Environmental  Policy  Act 
of  1969,  in  connection  with  a  possible 
loan  guarantee  commitment  to  Basin 
Electric  Power  Cooperative  (Basin),  1717 
East  Interstate  Avenue,  Bismarck,  North 
Dakota  58501.  In  connection  with  the 
proposed  project,  REA  intends  to  hold 
two  (2)  public  scoping  meetings  to  aid  in 
the  Federal  decisionmaking  process  and 
formulation  of  issues  to  be  addressed  in 
the  EIS. 

The  EIS  will  address  the  need  for, 
alternatives  to,  and  environmental 
impact  of,  a  proposed  345  kV 
transmission  line  approximately  112 
kilometers  (70  miles)  in  length  and 
associated  substation  facilities.  The 
transmission  line  will  extend  from 
Basin's  Antelope  Valley  Station  near 
Beulah,  North  Dakota,  to  the  existing 
Western  Area  Power  Administration's 
Charlie  Creek  Substation  in  eastern 


McKenzie  County,  North  Dakota.  The 
study  area  where  this  transmission  line 
may  be  located  includes  Mercer,  Dunn, 
Billings,  and  McKenize  Counties  of 
North  Dakota.  Interested  persons  are 
invited  to  submit  comments  which  may 
be  helpful  to  REA  in  the  preparation  of  a 
Draft  EIS.  Comments  should  be  sent  to 
the  Assistant  Administrator — ^Electric, 
Rural  ElectriHcation  Administration, 

U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250. 

Public  scoping  meetings  will  be  held 
on  December  9, 1980,  at  7:00  p.m.  MST  in 
the  Beulah  Civic  Center,  250  7th  Street, 
NE,  Beulah,  North  Dakota,  and  on 
December  10, 1980,  at  7:00  p.m.  MST  in 
the  Killdeer  Public  High  School,  Killdeer, 
North  Dakota.  These  public  scoping 
meetings  will  be  chaired  by  a 
representative  of  the  REA.  The  meetings 
will  be  held  in  order  to  receive  public 
input  and  comments  concerning  the 
need  for  the  project,  alternatives  to  the 
project,  signiHcant  issues  that  should  be 
addressed  in  the  EIS,  and  other  matters 
concerning  the  proposed  project.  A 
record  will  be  made  of  the  meetings  and 
comments  received  will  be  addressed  in 
the  Draft  EIS. 

The  REA  encourages  the  public  to 
attend  these  public  scoping  meetings  for 
their  information  and  to  provide  their 
input.  All  local,  state,  and  Federal 
agencies  having  an  interest  in  the 
project  are  invited  to  attend  and 
participate  in  the  meetings.  Any  person, 
group,  or  agency  which  desires  to  make 
its  comments,  questions,  or 
recommendations  in  writing  may  do  so 
either  at  the  meetings  or  by  submitting 
them  to  the  REA  at  the  address  noted 
above.  Requests  for  additional 
information  or  questions  concerning  the 
meetings  may  be  directed  to  Mr.  J. 
Michael  Donovan  of  REA  at  the  address 
given  above,  telephone  (202)  447-7447. 

Any  REA  financing  assistance  to 
Basin  will  be  subject  to,  and  release  of 
funds  thereunder  will  be  contingent 
upon,  the  REA  reaching  satisfactory 
conclusions  with  respect  to  the 
environmental  effects  of  the  proposed 
projects,  and  Hnal  action  will  only  be 
taken  after  compliance  with  the 
environmental  impact  statement 
procedures  required  by  the  National 
Environmental  Policy  Act  of  1969. 

This  Federal  assistance  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  as  10.850 — Rural 
Electrification  Loans  and  Loan 
Guarantees. 
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Dated  at  Washington,  D.C.,  this  30th  day  of 
October  1980. 

Robert  W.  Feragen, 

Administrator,  Rural  Electrification 
Administration. 

|FR  Doc.  80-34553  Filed  11-6-80:  8:45  am| 

BILLING  CODE  3410-1$-M 

North  Carolina  Electric  Membership 
Corp.;  Proposed  Loan  Guarantee 

Under  the  authority  of  Pub.  L.  93-32 
(87  Stat.  65)  and  in  conformance  with 
applicable  agency  policies  and 
procedures  as  set  forth  in  REA  Bulletin 
20-22  (Guarantee  of  Loans  for  Bulk 
Power  Supply  Facilities],  notice  is 
hereby  given  that  the  Administrator  of 
REA  will  consider  providing  a  guarantee 
supported  by  the  full  faith  and  credit  of 
the  United  States  of  America  for  a  loan 
in  the  approximate  amount  of 
$921,200,000  to  North  Carolina  Electric 
Membership  Corporation  of  Raleigh, 
North  Carolina.  These  funds  will  be 
used  to  finance  a  56.25  percent 
undivided  ownership  interest  in  the  1145 
MW  Catawba  Nuclear  Generating 
Station  Unit  No.  1.  The  Catawba  Project 
is  being  constructed  by  Duke  Power 
Company  in  York  County,  South 
Carolina. 

Legally  organized  lending  agencies 
capable  of  making,  holding  and 
servicing  the  loan  proposed  to  be 
guaranteed  may  obtain  information  on 
the  proposed  program,  including  the 
engineering  and  economic  feasibility 
studies  and  the  proposed  schedule  for 
the  advances  to  the  borrower  of  the 
guaranteed  loan  funds  from  Mr.  ].  W. 
Stephenson,  Manager,  North  Carolina 
Electric  Membership  Corporation,  P.O. 
Box  27306,  Raleigh,  North  Carolina 
27611. 

In  order  to  be  considered,  proposals 
must  be  submitted  on  or  before 
December  8, 1980  to  Mr.  Stephenson. 

The  right  is  reserved  to  give  such 
consideration  and  make  such  evaluation 
or  other  disposition  of  all  proposals 
received,  as  North  Carolina  Electric 
Membership  Corporation  and  REA  deem 
appropriate.  Prospective  lenders  are 
advised  that  the  guaranteed  Hnancing 
for  this  project  is  available  from  the 
Federal  Financing  Bank  under  a 
standing  agreement  with  the  Rural 
Electrification  Administration. 

Copies  of  REA  Bulletin  20-22  are 
available  from  the  Director,  Office  of 
Information  and  Public  Affairs,  Rural 
ElectriRcation  Administration,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 


10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington.  D.C.,  this  30th  day  of 
October,  1980. 

Robert  W.  Feragen, 

Administrator,  Rural  Electrification 
Administration. 

|FR  Doc.  80-34554  Filed  11-6-80;  8:45  am| 

BILUNG  CODE  3410-1S-M 

Saluda  River  Electric  Cooperative,  Inc., 
South  Carolina;  Proposed  Loan 
Guarantee 

Under  the  authority  of  Pub.  L.  93-32 
(87  Stat.  65)  and  in  conformance  with 
applicable  agency  policies  and 
procedures  as  set  forth  in  REA  Bulletin 
20-22  (Guarantee  of  Loans  for  Bulk 
Power  Supply  Facilities],  notice  is 
hereby  given  that  the  Administrator  of 
REA  will  consider  (a)  providing  a 
guarantee  supported  by  the  full  faith  and 
credit  of  the  United  States  of  America 
for  a  loan  in  the  approximate  amount  of 
$307,000,000  to  Saluda  River  Electric 
Cooperative,  Inc.,  of  Laurens,  South 
Carolina.  These  funds  will  be  used  to 
finance  an  18.75  percent  undivided 
ownership  interest  in  the  1145  MW 
Catawba  Nuclear  Generating  Station 
Unit  No.  1.  The  Catawba  project  is  being 
constructed  by  Duke  Power  Company  in 
York  Countyr  South  Carolina. 

Legally  organized  lending  agencies 
capable  of  making,  holding  and 
servicing  the  loan  proposed  to  be 
guaranteed  may  obtain  information  on 
the  proposed  program,  including  the 
engineering  and  economic  feasibility 
studies  and  the  proposed  schedule  for 
the  advances  to  the  borrower  of  the 
guaranteed  loan  funds  from  Mr.  Henry 
M.  Paris,  President,  Saluda  River 
Electric  Cooperative,  Inc.,  207  Sherwood 
Drive,  Laurens,  South  Carolina  29360. 

In  order  to  be  considered,  proposals 
must  be  submitted  on  or  before 
December  8, 1980  to  Mr.  Paris.  The  right 
is  reserved  to  give  such  consideration 
and  make  such  evaluation  or  other 
disposition  of  all  proposals  received,  as 
Saluda  River  Electric  Cooperative,  Inc., 
and  REA  deem  appropriate.  Prospective 
lenders  are  advised  that  the  guaranteed 
financing  for  this  project  is  available 
from  the  Federal  Financing  Bank  under 
a  standing  agreement  with  the  Rural 
Electrification  Administration. 

Copies  of  REA  Bulletin  20-22  are 
available  from  the  Director,  Office  of 
Information  and  Public  Affairs,  Rural 
Electrification  Administration,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 


10.850 — Rural  Electrincation  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.,  this  30th  day  of 
October,  1980. 

Robert  W.  Feragen, 

Administrator,  Rural  Electrification 
Administration. 

|FR  Doc.  80-34555  Filed  11-6-80;  8:45  am| 

BILLING  CODE  3410-15-« 

Office  of  the  Secretary 

Human  Nutrition  Advisory  Committee; 
Intent  to  Reestabli^ 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  proposes  to 
reestablish  the  Human  Nutrition 
Advisory  Committee. 

The  purpose  of  the  Committee  will  be 
to  obtain  necessary  public  advice  and 
participation  in  the  development  of 
policies  and  programs  relating  to 
nutrition  in  an  effort  to  identify  and 
meet  the  nutritional  needs  of  the  public. 

The  reestablishment  of  the  Committee 
is  necessary  and  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Department  of  Agriculture  by  law. 

The  Committee  will  be  composed  of 
20  public  members  appointed  by  the 
Secretary  for  1-year  terms.  The  members 
will  be  selected  from  the  following 
categories: 

— ^Four  members  representing 
consumers; 

— ^Four  members  representing 
beneficiaries  of  food  assistance  and/or 
nutrition  education  programs; 

— Four  members  representing  State 
and  local  food  assistance  programs  and/ 
or  education  institutions  and  agencies; 

— ^Four  members  representing  the 
agricultural  industry,  including 
producers,  processors,  and  retailers;  and 
— ^Four  scientists  in  the  food  and 
nutrition  area. 

Persons  wishing  to  comment  on  (he 
proposed  reestablishment  of  the 
Committee  or  desiring  additional 
information  concerning  it  may  contact 
the  Coordinator  for  Human  Nutrition 
Policy,  Office  of  the  Secretary,  U.S. 
Department  of  Agriculture,  Room  419-A, 
Administration  Building,  Washington, 
D.C.  20250  by  November  24, 1980.  All 
written  comments  made  pursuant  to  this 
notice  will  be  available  for  public 
inspection  at  the  above  office  during 
regular  business  hours, 
loan  S.  Wallace, 

Assistant  Secretary  for  Administration. 
November  3, 1980. 

|FR  Doc.  80-34741  Filed  11-6-80:  8:45  amj 
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Performance  Review  Boards; 
Membership 

agency:  Department  of  Agriculture. 
action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Boards. 

DATE:  November  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Riley,  Jr.,  Performance 
Appraisal  Systems  Unit,  Civil  Service 
Reform  Act  Implementation  Group, 

Office  of  Personnel,  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  S.W., 

Washington,  D.C.  20250  (202-447-6905). 
SUPPLEMENTARY  INFORMATION:  5  U.S.C. 
4314  (c](l}  through  (5)  requires  each 
agency  to  establish  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
performance  review  boards.  These 
boards  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive’s 
performance;  the  response,  if  any,  by  the 
senior  executive;  the  review  of  the 
initial  appraisal  by  the  higher  level 
executive;  and  recommend  the  Hnal 
scale  and  adjective  rating  for  the 
performance  of  the  senior  executives. 
These  boards  will  recommend  the 
position  coefHcient  for  each  SES 
position  and  make  recommendations 
concerning  probation,  retention, 
rewards,  award  of  rank,  position  level 
changes,  or  removal  of  individual  senior 
executives.  In  addition,  the  Secretary’s 
Performance  Review  Board  will  monitor 
the  recommendations  made  by  the 
program  Boards. 

This  Notice  supersedes  the  Notice 
published  on  April  1, 1980,  45  FR  21323. 

Dated:  November  4, 1980. 

Bob  Bergland, 

Secretary. 

The  names  and  membership  of  the 
Performance  Review  Boards  are: 

I.  Secretary's 

1.  Jim  Williams,  Deputy  Secretary, 
Chairperson 

2.  Dale  E.  Hathaway,  Under  Secretary, 
International  Affairs  and  Commodity 
Programs 

3.  Alex  P.  Mercure,  Assistant  Secretary  for 
Rural  Development 

4.  Carol  Tucker  Foreman,  Assistant 
Secretary  for  Food  and  Consumer  Services 

5.  P.  R.  Smith,  Assistant  Secretary  for 
Marketing  and  Transportation  Services 

6.  Ned  D.  Bayley,  Acting  Assistant 
Secretary  for  Natural  Resources  and 
Environment 

7.  Joan  S.  Wallace,  Assistant  Secretary  for 
Administration 

8.  Thomas  F.  McBride,  Inspector  General 

9.  Howard  W.  Hjort,  Director  of  Economics, 
Policy  Analysis  and  Budget 


10.  Anson  R.  Bertrand,  Director  of  Science 
and  Education 

11.  James  C.  Webster,  Assistant  Secretary 
for  Governmental  and  Public  Affairs 

12.  James  H.  Starkey,  Deputy  Under 
Secretary  for  International  Affairs 

13.  Sally  H.  Greenberg,  Associate  Director, 
Executive  Personnel  and  Management 
Development  Group,  Office  of  Personnel 
Management 

14.  Daniel  Marcus,  General  Counsel 

15.  Director  of  Personnel,  Executive 
Secretary 

II.  Office  of  the  Secretary  and  Administration 

1.  Jim  Williams,  Deputy  Secretary, 
Chairperson 

2.  Joan  S.  Wallace,  Assistant  Secretary  for 
Administration 

3.  James  C.  Webster,  Assistant  Secretary 
for  Governmental  and  Public  Affairs  . 

4.  John  W.  Fossum,  Director  of  Personnel 

5.  Dean  K.  Crowther,  Director,  Office  of 
Operations  and  Finance 

8.  James  Frazier,  Director,  Office  of  Equal 
Opportunity 

7.  Daniel  Marcus,  General  Counsel 

8.  Thomas  F.  McBride,  Inspector  General 

9.  OP  Representative,  Executive  Secretary 

III.  Economics,  Policy  Analysis  and  Budget 

1.  Susan  Sechler,  Deputy  Director  of 
Economics,  Policy  Analysis  and  Budget, 
Chairperson 

2.  Kenneth  R.  Farrell,  Administrator, 
Economics  and  Statistics  Service 

3.  Stephen  B.  Dewhurst,  Director,  Office  of 
Budget,  Planning  and  Evulation 

4.  J.  Dawson  Ahalt,  Chairperson,  World 
Food  and  Agricultural  Outlook  and  Situation 
Board 

5.  Jerome  A.  Miles,  Deputy  Chief. 
Administration,  Forest  Service 

8.  Dean  K.  Crowther,  Director,  Office  of 
Operations  and  Finance 

7.  Charles  A.  Bucy,  Deputy  Director  of 
Personnel 

8.  Margaret  J.  Gates,  Deputy  Inspector 
General 

9.  OP  Representative,  Executive  Secretary 

IV.  Rural  Development 

1.  Alex  P.  Mercure,  Assistant  Secretary  for 
Rural  Development,  Chairperson 

2.  Gordon  Cavanaugh,  Administrator, 
Farmers  Home  Administration 

3.  Robert  W.  Feragen,  Administrator,  Rural 
Electrification  Administration 

4.  James  O.  Lee,  Jr.,  Associate 
Administrator,  Animal  and  Plant  Health 
Inspection  Service 

5.  John  S.  Bottom,  Assistant  Administrator, 
Rural  Development,  Science  and  Education 
Administration 

8.  William  T.  Cherry,  Executive  Assistant 
to  the  Administrator,  Agricultural 
Stabilization  and  Conservation  Service 

7.  Richard  L.  Fowler,  Associate  General 
Counsel,  Community  Development  and 
Natural  Resources,  Office  of  the  General 
Counsel 

8.  Clare  I.  Harris,  Deputy  Administrator, 
Agriculture,  Rural  Development,  Family  and 
Consumer  Services,  Science  and  Education 
Administration 

9.  OP  Representative,  Executive  Secretary 
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V.  Food  and  Consumer  Services 

1.  Sydney  J.  Butler,  Deputy  Assistant 
Secretary  for  Food  and  Consumer  Services, 
Chairperson 

2.  Donald  L.  Houston,  Administrator,  Food 
Safety  and  Quality  Service 

3.  Bob  Greenstein,  Administrator,  Food  and 
Nutrition  Service 

4.  John  G.  Stovall,  Deputy  Assistant 
Director,  Joint  Planning  and  Evaluation, 
Science  and  Education  Administration 

5.  Lawrence  Wachs,  Deputy  Director  for 
Program  Review,  Office  of  Budget,  Planning 
and  Evaluation 

6.  William  T.  Manley,  Deputy 
Administrator,  Marketing  I^ogram 
Operations,  Agricultural  Marketing  Service 

7.  Pierre  A.  Chaloux,  Deputy  Administrator, 
Veterinary  Services,  Animal  and  Plant  Health 
Inspection  Service 

8.  David  R.  Galliart,  Deputy  Administrator, 
Program  Operations,  Federal  Grain 
Inspection  Service 

9.  OP  Representative,  Executive  Secretary 

VI.  Marketing  and  Transportation  Services 

1.  Jerry  C.  Hill,  Deputy  Assistant  Secretary 
for  Marketing  and  Transportation  Services, 
Chairperson 

2.  Barbara  L  Schlei,  Administrator, 
Agricultural  Marketing  Service 

3.  Harry  C.  Mussman,  Administrator, 
Animal  and  Plant  Health  Inspection  Service 

4.  Leland  E.  Bartelt,  Administrator,  Federal 
Grain  Inspection  Service 

5.  Randall  E.  Torgerson,  Acting 
Administrator,  Agricultural  Cooperative 
Service 

8.  Ronald  F.  Schrader,  Director,  Office  of 
Transportation 

7.  J.  B.  Penn,  Deputy  Administrator  for 
Economics,  Economics  and  Statistics  Service 

8.  Eddie  F.  Kimbrell,  Deputy  Administrator, 
Commodity  Services,  Food  Safety  and 
Quality  Service 

9.  Luveme  L  Gast,  Deputy  Administrator, 
Compliance,  Food  Safety  And  Quality 
Service 

10.  OP  Representative,  Executive  Secretary 

VII.  International  Affairs  and  Commodity 
Programs 

1.  James  H.  Starkey,  Deputy  Under 
Secretary  for  International  Affairs, 
Chairperson. 

2.  James  Michael  Kelly,  Associate  General 
Counsel,  Legislation,  Litigation,  Research  and 
Operations,  Office  of  the  General  Counsel. 

3.  Ray  Fitzgerald.  Administrator, 
Agricultural  Stabilization  and  Conservation 
Service. 

4.  Thomas  R.  Hughes,  Administrator, 
Foreign  Agricultural  Service. 

5.  Everette  Sharp,  Acting  Manager,  Federal 
Crop  Insurance  Corporation. 

6.  Kelly  M.  Harrison,  General  Sales 
Manager,  Foreign  Agricultural  Service. 

7.  Quentin  M.  West,  Special  Assistant  for 
International  Scientific  and  Technical 
Cooperation  and  Director,  Office  of 
International  Cooperation  and  Development. 

8.  Thomas  C.  Nelson,  Deputy  Chief, 
National  Forest  System,  Foreign  Service. 

9.  OP  Representative,  Executive  Secretary. 

VIII.  Science  and  Education. 

1.  Anson  R.  Bertrand,  Director  of  Science 
and  Education,  Chairperson. 
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2.  Keith  Shea,  Associate  Deputy  Chief  for 
Research,  Forest  Service. 

3.  Thomas  N.  Shiflet,  Director,  Ecological 
Sciences,  Soil  Conservation  Service. 

4.  Douglas  R.  Leisz,  Associate  Chief,  Forest 
Service. 

5.  Melvin  L  Cotner,  Director,  Natural 
Resources  Economics  division.  Economics 
and  Statistics  Service. 

6.  David  G.  Unger,  Associate  Chief,  Soil 
Conservation  Service. 

7.  Robert  E.  Duckman,  Deputy  Chief, 
Research,  Forest  Service. 

8.  Ronello  M.  Davis,  Special  Assistant  for 
International  Scientific  and  Technical 
Cooperation,  Office  of  International 
Cooperation  and  Development. 

9.  OP  Representative,  Executive  Secretary. 

IX.  Natural  Resources  and  Environment 

1.  Ned  D.  Bayley,  Deputy  Assistant 
Secretary  for  Natural  Resources  and 
Environment,  Chairperson. 

2.  Weldon  Barton,  Director,  Office  of 
Renewable  Resources,  Farmers  Home 
Administration. 

3.  R.  Max  peterson.  Chief,  Forest  Service. 

4.  Barry  R.  Flamm,  Director,  Office  of 
Environmental  Quality. 

5.  Weldon  B.  Denny,  Deputy  Administrator, 
State  and  County  Operations,  Agricultural 
Stabilization  and  Conservation  ^rvice. 

6.  Normal  A.  Berg,  Chief,  Soil  Conservation 
Service. 

7.  Ralph ).  McCracken,  Associate  Director, 
Science  and  Education. 

8.  Edward  L  Hastey,  Associate  Director, 
Bureau  of  Land  Management,  Department  of 
Interior. 

9.  OP  Representative,  Executive  Secretary. 

|FR  Doc.  80-34858  Filed  11-6-80;  8:45  am| 
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CIVIL  AERONAUTICS  BOARD 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Hied  Under 
Subpart  Q  of  the  Board’s  Procedural 
Regulations 

Notice  is  hereby  given  that,  during  the 
week  ended  October  31, 1980  CAB  has 
received  the  applications  listed  below, 
which  request  the  issuance,  amendment, 
or  renewal  of  certiflcates  of  public 
convenience  and  necessity  or  foreign  air 
carrier  permits  imder  Subpart  Q  of  14 
CFR302. 

Answers  to  foreign  permit 
applications  are  due  28  days  after  the 
application  is  filed.  Answers  to 
certificate  applications  requesting 
restriction  removal  are  due  within  14 
days  of  the  filing  of  the  application. 
Answers  to  conforming  applications  in  a 
restriction  removal  proceeding  are  due 
28  days  after  the  filing  of  the  original 
application.  Answers  to  certificate 
applications  (other  than  restriction 
removals]  are  due  28  days  after  the 
filing  of  the  application.  Answers  to 
conforming  applications  or  those  filed  in 


conjunction  with  a  motion  to  modify 
scope  are  due  within  42  days  after  die 
original  application  was  filed.  If  you  are 
in  doubt  as  to  the  type  of  application 
which  has  been  filed,  contact  the 
applicant,  the  Bureau  of  Pricing  and 
Domestic  Aviation  (in  interstate  and 
overseas  cases)  or  the  Bureau  of 
International  Aviation  (in  foreign  air 
transportation  cases). 

Subpart  Q  Applications 

Date  filed.  Docket  No.  and  Description 

10-27-80,  38900 — Muse  Air  Corporation, 
Post  Office  Box  1685,  Dallas,  Texas 
75221.  Applications  of  Muse  Air 
Corporation,  pursuant  to  Section 
401(b)  of  the  Act  and  Subpart  Q  of  the 
Board’s  Procedural  Regulations, 
requests  issuance  of  a  certificate  of 
public  convenience  and  necessity 
which  would  authorize  it  to  engage  in 
scheduled  air  transportation  of 
passengers,  property,  and  mail,  as 
follows:  Between  the  terminal  point 
Atlanta,  Georgia;  the  intermediate 
points:  Austin,  Texas,  Brownsville, 
Texas,  Chicago,  Illinois,  Cincinnati, 
Ohio,  Cleveland,  Ohio,  Corpus  Christi, 
Texas,  Dallas-Ft.  Worth,  Texas, 
Detroit,  Michigan,  Harlingen,  Texas, 
Plouston,  Texas,  Indianapolis,  Texas, 
Kansas  City,  Missouri,  Little  Rock, 
Arkansas,  Louisville,  Kentucky, 
McAllen,  Texas,  Memphis,  Tennessee, 
Nashville,  Tennessee,  New  Orleans, 
Louisiana,  Oklahoma  City,  Oklahoma, 
Pittsburgh,  Pennsylvania,  St.  Louis, 
Missouri,  San  Antonio,  Texas,  and  the 
terminal  point:  Tulsa,  Oklahoma. 
Conforming  Applications  and 
Answers  are  due  November  24, 1980. 
10-29-80,  31937 — ^Eastern  Provincial 
Airways,  c/o  John  J.  McLaughlin, 
Penleton  &  McLau^lin,  888 
Seventeenth  Street,  NW.,  Suite  504, 
Washington,  D.C.  20006.  Application 
of  Eastern  Provincial  Airways, 
pursuant  to  Section  402  of  the  Act  and 
Subpart  Q  of  the  Board’s  Procedural 
Regulations  requests  renewal  of  its 
permit  which  authorizes  “charter 
flights  with  respect  to  persons  and 
their  accompanied  baggage,  and 
planeload  charter  flights  with  respect 
to  property,  between  any  point  or 
points  in  Canada  and  any  point  or 
points  in  the  United  States”  (Order 
74-12-19).  Applicant  wishes  to  amend 
its  permit  so  as  to  authorize  the 
operation  of  Fifth  Freedom  charters: 

1.  Charter  flights  of  persons  and  their 
accompanying  baggage  between  a  point 
or  points  in  Austria,  Belgium,  Cyprus, 
Denmark,  Finland,  Federal  Republic  of 
Germany,  France,  Greece,  Ireland,  Italy, 
Luxembourg,  Malta,  Netherlands, 
Norway,  Portugal,  Spain,  Sweden, 


Switzerland,  United  Kingdom  of  Great 
Britain  and  Northern  Ireland,  and 
Yugoslavia,  and  any  point  or  points  in 
the  United  States,  limited  to  charter 
flights  which  originate  in  a  named 
European  country. 

2.  Circle  tour  charter  flights  of  persons 
and  their  accompanying  baggage  which 
originate  and  terminate  at  the  same 
point  or  points  in  Austria,  Belgium, 
Cyprus,  Denmark,  Finland,  Federal 
Republic  of  Germany,  France.  Greece, 
Ireland,  Italy,  Luxembourg,  Malta, 
Netherlands,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland  United  Kingdom 
of  Great  Britain  and  Northern  Ireland, 
and  Yugoslavia,  and  serve  a  point  or 
points  in  the  United  States  and  a  point 
or  points  in  any  country  other  than  a 
named  European  country  and  the  United 
States. 

Answers  may  be  filed  by  November 
28,1980. 

Phyllis  T.  Kayior, 

Secretary. 

|FR  Doc.  80-34863  Filed  11-6-80;  8:45  ani| 
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Air  Intemationai  Application;  For 
Certificate  Authority 

agency:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Order  80-10-196 
application  of  Air  Intemationai  under 
Subpart  Q  for  a  certificate  of  public 
convenience  and  necessity  for  25  Erie, 
Pa.  markets;  Docket  38718. 

summary:  The  Board  is  proposing  to 
grant  a  certificate  of  public  convenience 
and  necessity  to  Air  Intemationai, 
subject  to  a  favorable  determination  of 
its  fitness,  to  authorize  it  to  provide 
service  in  25  Erie,  Pa.  markets  listed  in 
its  application.  The  complete  text  of  this 
order  is  available  as  noted  below. 

DATES:  Objections:  All  interested 
persons  having  objections  to  the  Board 
issuing  the  proposed  authority  shall  file, 
and  serve  upon  all  persons  listed  below 
no  later  than  December  3, 1980,  a 
statement  of  objections,  together  with  a 
summary  of  testimony,  statistical  data, 
and  other  material  expected  to  be  relied 
upon  to  support  the  stated  objections. 
ADDRESSES:  Objections  should  be  filed 
in  Docket  38718,  Docket  Section,  Civil 
Aeronautics  Board,  Washington.  D.C. 
20428. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Schaffer,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428,  (202)  673-5009. 
SUPPLEMENTARY  INFORMATION: 
Objections  should  be  served  upon  Air 
Intemationai;  all  certificated  carriers; 
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the  mayors  of  Philadelphia,  Pa.,  Chicago, 
Ill.,  South  Bend,  Ind.,  Tampa,  Fla., 
Denver,  Colo.,  Atlanta,  Ga.,  Baltimore, 
Md.,  Cleveland,  Ohio,  Detroit,  Mich., 
Washington,  D.C.,  Newark,  N.J., 
Binghamton,  N.Y.,  Johnson  City,  N.Y., 
Pittsburgh,  Pa.,  Kansas  City,  Mo., 
Allentown,  Pa.,  Bethlehem,  Pa.,  Easton, 
Pa.,  Little  Rock,  Ark.,  Oklahoma  City, 
Ok.,  Tulsa,  Ok.,  Memphis,  Tenn.,  Erie, 
Pa.,  Toledo,  Ohio;  the  managers  of  the 
airports  in  Philadelphia,  Pa.,  Atlanta, 
Ga.,  Baltimore,  Md.,  Cleveland,  Ohio, 
Detroit,  Mich.,  Washington,  D.C., 
Newark,  N.J„  Pittsburgh,  Pa.,  Ft.  Wayne, 
Ind.,  Kansas  City,  Mo.,  Allentown,  Pa., 
Little  Rock,  Ark.,  Oklahoma  City,  Ok., 
Toledo,  Ohio,  Tulsa,  Ok.,  Memphis, 
Tenn.,  Erie,  Pa.;  the  managers  of 
Chemung  County  Airport,  Horseheads, 
N.Y.,  Akron-Canton  Regional  Airport, 
North  Canton,  Ohio,  and  the  Capital 
City  Airport,  New  Cumberland,  Pa.; 
Toledo-Lucas  County  Port  Authority; 
Colorado  Department  of  Highways, 
Aviation  Transportation  Section; 
Georgia  Department  of  Transportation, 
Bureau  of  Aeronautics,  Illinois  Division 
of  Aeronautics;  Indiana  Aeronautics 
Commission;  Maryland  Department  of 
Transportation;  Michigan  Aeronautics 
Commission;  Florida  Department  of 
Transportation,  Pennsylvania 
Department  of  Transportation;  New 
Jersey  Department  of  Transportation; 
Arkansas  Division  of  Aeronautics; 
Oklahoma  Aeronautics  Commission; 
Tennessee  Department  of 
Transportation;  and  the  Port  Authority 
of  New  York  and  New  Jersey. 

The  complete  text  of  Order  80-10-196 
is  available  from  our  Distribution 
Section,  Room  516, 1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C. 
Persons  outside  the  metropolitan  area 
may  send  a  post  card  request  for  Order 
80-10-196  to  the  Distribution  Section, 
Civil  Aeronautics  Board,  Washington, 
D.C.  20428. 

By  the  Civil  Aeronautics  Board:  November 
3, 1980. 

Phyllis  T.  Kaylor, 

Secretary. 

JFR  Doc.  80-34862  Filed  11-6-80;  8:45  am) 
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[Docket  38866] 

Air  International  Fitness  Investigation; 
Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitled  matter  is  assigned  to  be  held  on 
November  17, 1980,  at  10:00  a.m.  (local 
time),  in  Room  1003,  Hearing  Room  B, 
Universal  Building  North,  1875 
Connecticut  Avenue,  N.W.,  Washington, 


D.C.,  before  the  undersigned 
Administrative  Law  Judge. 

Order  80rl0-120,  served  October  23, 
1980,  defined  the  issues  for  this 
proceeding,  and  decided  that  requests 
for  additional  evidence  should  be  filed 
no  later  than  November  3, 1980.  Matters 
to  be  discussed  at  the  prehearing 
conference  will  include  evidence 
requested,  future  procedural  dates,  and 
such  other  matters  as  will  contribute  to 
the  orderly  and  prompt  conduct  of  this 
proceeding. 

Dated  at  Washington,  D.C.,  November  3, 
1980. 

William  A.  Pope,  II, 

Administrative  Law  Judge. 

|FR  Doc.  80-34890  Filed  ll-a.60;  8-45  am| 
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[Docket  38449] 

Air  Micronesia,  Inc.,  and  Continental 
Air  Lines,  Inc.;  Complaint  Against  The 
Japan  Civil  Aeronautics  Bureau  and 
Japan  Air  Lines  Co.,  Ltd.,  Order 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  31st  day  of  October,  1980. 

Complaint  of  Air  Micronesia,  Inc.  and 
Continental  Air  Lines,  Inc.  against  the 
Japan  Civil  Aeronautics  Bureau  Japan 
Air  Lines  Co.,  Ltd.  under  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
section  2(b)  of  the  International  Air 
Transportation  Fair  Competitive 
Practices  Act  of  1974,  as  amended. 

On  July  9, 1980,  Air  Micronesia,  Inc., 
and  Continental  Air  Lines,  Inc.  flled  a 
complaint  with  the  Board  against  the 
Japan  Civil  Aeronautics  Bureau  (JCAB) 
and  Japan  Air  Lines  Co.,  Ltd.  (JAL).  The 
complaint  stated  that  the  JCAB  had 
imposed  unjustiflable  and  unreasonable 
restrictions  on  the  access  of  Air 
Micronesia  to  Japan,  and  had  unjustly 
discriminated  against  Air  Micronesia 
and  in  favor  of  its  flag  carrier  JAL,  and 
that  the  actions  of  the  JCAB  and  JAL 
violated  the  Federal  Aviation  Act  (Act) 
and  the  International  Air  Transportation 
Fair  Competitive  Practices  Act  of  1974 
[lATFCPAJ. 

The  Board  issued  Order  80-7-144  on 
July  23, 1980,  inviting  interested  persons 
to  comment  on  the  Air  Micronesia 
complaint.  We  received  comments  on 
the  complaint  from  JAL,  the  U.S. 
Department  of  Transportation, 
Northwest  Airlines,  Inc.,  Pan  American 
World  Airways,  Inc.,  the  Government  of 
the  Northern  Mariana  Islands,  the 
Government  of  the  Federated  States  of 
Micronesia,  and  the  Palau  Commission 
on  Status  and  Transition.  After  careful 
consideration  of  the  complaint,  the 
comments  and  replies,  and  all  other 
evidence  of  record,  and  after  consulting 
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with  the  Departments  of  State  and 
Transportation,  we  issued  Order  80-9- 
25  on  September  5, 1980,  in  which  we  set 
forth  our  Hndings  and  conclusions  on 
Air  Micronesia’s  complaint.  In  that  order 
we  determined  that  Japan  had 
improperly  denied  Air  Micronesia’s 
request  for  access  to  Osaka  and  its 
request  for  increased  frequencies  in  the 
Saipan-Tokyo  market.  We  further  found 
that  these  denials,  made  over  the 
objections  of  the  United  States,  have 
had  a  substantial  adverse  impact  on  Air 
Micronesia  and  warranted  remedial 
action  under  the  Act  and  the  lATFCPA, 
as  amended.  We  nevertheless  decided 
to  defer  the  question  of  speciflc 
sanctions  pending  the  outcome  of 
informal  civil  aviation  consultations 
scheduled  for  September  15, 1980,  in 
order  to  give  the  United  States  and 
Japan  the  opportunity  to  resolve  this 
problem  through  negotiations. 

Representatives  of  the  United  States 
and  Japan  met  in  Tokyo  in  September 
1980,  to  discuss  the  issues  raised  in  the 
Air  Micronesia  complaint  and  other 
aviation  issues.  These  negotiations  led 
to  the  Memorandum  of  Consultations 
(MOC)  of  September  20, 1980  in  which 
Japan  agreed  to  promptly  authorize  Air 
Micronesia  to  provide  an  additional 
seven  roundtrip  flights  weekly  by  B-727 
aircraft  between  Tokyo  and  Saipan,  and 
to  approve  an  additional  increase  of 
four  roundtrip  Tokyo-Saipan  B-727 
flights  weekly  on  October  1, 1981  or  at  a 
later  date  chosen  by  Air  Micronesia. 

The  MOC  also  describes  the 
circumstances  under  which  Japan  will 
permit  Air  Micronesia  to  operate  seven 
roundtrip  flights  weekly  by  B-727 
aircraft  between  Saipan  and  Nagoya: 
Upon  notification  by  the  Government  of 
Japan  that  Air  Micronesia  may  operate 
Saipan-Nagoya  service,  the  Government 
of  the  United  States  will  promptly 
authorize  a  Japanese  designated  airline 
to  commence  two  roundtrip  scheduled 
cargo  flights  per  week,  between  Tokyo 
and  Chicago.  The  MOC  further  records 
an  understanding  that  Air  Micronesia 
may  operate  fewer  than  the  maximum 
number  of  flights  allowed.  In  addition, 
the  MOC  includes  procedures  for  future 
additional  increases  in  Guam/Saipan- 
Japan  service,  in  which  approval  of 
additional  increases  by  one  country 
triggers  approval  of  equal  increases  by 
the  other  country. 

Following  the  signing  of  the  MOC,  Air 
Micronesia  applied  for  additional  slots 
at  Narita  Airport  to  serve  Tokyo  from 
Saipan.  Air.Micronesia  applied  for  three 
additional  slots  weekly  to  be  available 
December  1, 1980  and  for  four  additional 
slots  for  January  1, 1981.  Japan  has 
granted  these  Air  Micronesia 
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applications.  Air  Micronesia  has  also 
flled  the  necessary  schedule  changes 
with  the  JCAB. 

The  signing  of  the  MOC,  and  its 
subsequent  implementation  by  Japan 
and  the  United  States,  have  significantly 
changed  the  situation  which  provided 
the  basis  for  our  determination  in  Order 
80-9-25.  Apparently,  the  circumstances 
which  gave  rise  to  this  proceeding  have 
been  resolved  satisfactorily  through 
negotiations.  Japan  has  agreed  to 
remedy  Air  Micronesia's  problems  by 
increasing  the  carrier’s  frequencies 
between  Tokyo  and  Saipan  and  by 
providing,  under  speciHed  conditions, 
for  Air  Micronesia’s  access  to  Nagoya. 
Therefore,  we  believe  that  no  further 
action  is  warranted  on  our  part  and  that 
the  complaint  should  be  dismissed.  The 
U.S.  Departments  of  State  and 
Transportation  concur  in  this  decision. 

In  recent  correspondence.  Air 
Micronesia  has  expressed  a  concern 
that  Japan  might  not  abide  by  the  terms 
of  the  MOC,  thus  injuring  Air 
Micronesia’s  competitive  position  in  the 
Japanese  markets.  However,  we  have  no 
basis  for  assuming  that  Japan  will  not 
honor  its  commitments  and  grant  Air 
Micronesia  all  of  the  authority  that  it  is 
entitled  to  under  the  Agreement  and  the 
MOC.  Furthermore,  we  have  ample 
power  to  take  remedial  action  in  the 
event  that  Japan  does  not  satisfy  both 
the  letter  and  the  spirit  of  the  MOC  and 
the  Agreement.  We  will  therefore 
dismiss  the  complaint  without  prejudice 
to  refiling  should  circumstances 
warrant. 

Accordingly, 

1.  We  dismiss  without  prejudice  the 
complaint  of  Air  Micronesia,  Inc.  and 
Continental  Air  Lines,  Inc.,  against  the 
Japan  Civil  Aeronautics  Bureau  and 
Japan  Air  Lines  Co.,  Ltd.;  and 

2.  We  are  serving  this  order  upon  Air 
Micronesia,  Inc.,  Continental  Air  Lines, 
Inc.,  Japan  Air  Lines  Co.,  Ltd.,  the 
Ambassador  of  Japan  in  Washington, 
D.C.,  the  representative  to  the  United 
States  of  the  Commonwealth  of  the 
Northern  Mariana  Islands  in 
Washington,  D.C.,  the  Micronesia 
Liaison  Office  of  the  Federated  States  of 
Micronesia  in  Washington,  D.C.,  the 
President  of  the  Marshall  Islands,  the 
Speaker  of  the  Palau  Legislature,  the 
Governors  of  Guam,  Kusai,  Ponape, 
Truk,  and  Yap,  and  the  Departments  of 
the  Interior,  State  and  Transportation. 

We  shall  publish  this  order  in  the 
Federal  Register. 


By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor, 

Secretary. 

All  Members  conctured  except  Member 
Smith  who  did  not  participate. 

|FR  Doc.  80-34888  Filed  11-0-80;  8:45  ain| 

BILUNG  CODE  6320-01-M 

Baltimore  Airways,  Inc.;  Proceeding  To 
Revoke  AlhCargo  Certificate 

agency:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  Order  80-11-12.  Order 
To  Show  Cause,  Docket  31835. 

summary:  The  Board  is  proposing  to 
revoke  the  All-Cargo  Air  Service 
Certificate  of  Baltimore  Airways,  Inc.  of 
Glen  Bumie,  Maryland.  This  action  is 
being  proposed  because  the  carrier 
apparently  no  longer  exists. 

DATES:  Objections:  All  interested 
persons  having  objections  to  the  Board 
issuing  an  order  revoking  the  All-Cargo 
Air  Service  Certificate  of  Baltimore 
Airways,  Inc.  shall  file  no  later  than 
December  5, 1980,  a  statement  of 
objection  together  with  a  summary  of 
the  testimony,  statistical  data,  and  other 
material  expected  to  be  relied  upon  to 
support  the  stated  objections. 
ADDRESSES:  Objections  should  be  filed 
in  Docket  31835,  Docket  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  McCamant,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board, 
Washington,  D.C.  20428,  (202)  673-5082. 

The  complete  text  of  Order  80-11-12 
is  available  from  the  Distribution 
Section,  Room  516, 1825  Connecticut  , 
Avenue,  N.W.,  Washington,  D.C.  20428. 
Person  outside  the  metropolitan  area 
may  send  a  postcard  request  for  Order 
80-11-12  to  the  Distribution  Section, 
Civil  Aeronautics  Board,  Washington, 
D.C.  20428. 

By  the  Civil  Aeronautics  Board:  November 
3, 1930. 

Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  80-34861  Filed  11-6-80;  8:45  am| 

BILUNG  CODE  6320-01-M 

[Docket  37554] 

Establishment  of  the  Standard  Foreign 
Fare  Level;  Order 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  3rd  day  of  November,  1980. 

The  International  Air  Transportation 
Competition  Act  (lATCA),  Pub.  L  96- 
192,  requires  that  the  Board  establish  a 
Standard  Foreign  Fare  Level  (SFFLJ  by 


adjusting  the  SFFL  base  *  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM),  llie 
SFFL  thus  computed  becomes  the 
benchmark  for  measming  the  statutory 
no-suspend  zone  similar  to  the  zone  of 
reasonableness  established  by  the 
Airline  Deregulation  Act  and  set  forth  in 
section  1002(d)  of  the  Federal  Aviation 
Act  of  1958  (the  Act).  Order  80-2-69 
established  the  first  interim  SFFL  and 
subsequent  Order  80-8-178  established 
the  currently  efiective  two-month  SFFL 
applicable  through  November  30, 1980. 

b  establishing  the  SFFL  for  the  two- 
month  period  commencing  December  1, 

1980,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  June  30, 1980, 
and  we  have  adjusted  fuel  prices  to 
reflect  the  experienced  monthly  rate  of 
fuel  cost  escalation. 

Our  calculations  measure  inflation 
from  October  1, 1979,  to  January  1, 1981. 
The  midpoint  of  the  December-January 
projection  period,  for  the  three 
ratemaking  entities:  Atlantic,  Latin 
America,  and  Pacific.  The  four-month 
average  of  June-September  fuel  cost 
increases  produces  the  following  rates 
of  escalation:  .81  cents  per  gallon  in  the 
Atlantic;  (.02)  cents  per  gallon  in  Latin 
America;  and  1.10  cents  per  gallon  in  the 
Pacific.  The  resulting  projections  are 
fuel  prices  of  111.67  cents  in  the 
Atlantic,  94.33  cents  in  Latin  America, 
and  110.37  cents  in  the  Pacific  at  January 
1, 1981. 

Consequently,  based  on  our 
calculations,  we  find  the  projected  cost 
adjustment  factor  to  be  16.83  percent  in 
the  Atlantic,  22.09  percent  in  Latin 
America,  and  14.90  percent  in  the 
Pacific,  over  the  October  1, 1979,  level 
(See  Appendix  A).^  This  results  in 
negligible  changes  since  the  rate  of 
escalation  in  the  price  of  fuel  went  down 
during  the  latest  four  months. 

We  calculated  both  a  two-month  and 
a  four-month  SFFL  effective  October  1, 
1980  in  Order  80-8-178.  The  four-month 
period  continues  through  January  31, 

1981,  and  carriers  whose  filings  utilized 
the  higher  four-month  figures  may  not 
rely  upon  the  increases  permitted  by  this 
Order.  The  next  four-month  SFFL,  along 
with  the  usual  two-month  projection, 
will  be  effective  February  1, 1981. 

Accordingly,  pursuant  to  sections  102, 
204(a),  403,  801  and  1002(j)  of  the  Federal 
Aviation  Act  of  1958,  as  amended: 

1.  Effective  December  1, 1980,  fares 
may  be  increased  by  the  following 
adjustment  factors  over  the  October  1, 
1979,  level: 

’  As  defined  in  section  1002(i)(7)  of  the  Federal 
Aviation  Act  of  1958. 

’Appendix  A  is  on  file  with  the  original  at  the 
Office  of  the  Federal  Register. 
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Atlantic,  1.1683 
Latin  America,  1.2209 
Pacific,  1.1490 

2.  We  shall  serve  a  copy  of  this  order 
upon  all  U.S.  certiHcated  air  carriers  and 
all  foreign  air  carriers;  and 

3.  We  shall  publish  this  order  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

All  Members  concurred  except  Member 
Smith  who  did  not  participate. 

|FR  Doc.  80-34802  Filed  11-6-80: 8:45  ani| 

BILUNQ  CODE  e320-01-M 


[Dockets  33363,  38666,  38667] 

Former  Large  Irregular  Air  Service 
Investigation  (Phase  III);  Application  of 
Imperial  Enterprises  Corp.,  d.b.a. 
Imperial  International  Airlines;  Hearing 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Aviation  Act  of  1958,  as 
amended,  that  a  hearing  in  the  above- 
titled  proceeding  is  assigned  to  be  held 
on  December  11, 1980,  at  10  a.m.  (local 
time]  in  Room  1003,  Hearing  Room  B, 
Universal  North  Building,  1875 
Connecticut  Avenue,  N.W.,  Washington, 
D.C..  before  the  undersigned 
administrative  law  judge. 

Dated  at  Washington,  D.C.  November  3, 
1980. 

William  A.  Kane,  Jr., 

Administrative  Law  Judge. 

|FR  Doc.  80-34891  Filed  11-6-00:  8:45  am] 

BtLLINO  CODE  6320-01-M 


[Docket  38819] 

Trans  World  Airlines,  Inc.;  Civil 
Penalties  for  Violations  of  Part  250; 
Assignment  of  Proceeding 

This  proceeding  is  hereby  assigned  to 
Chief  Administrative  Law  Judge  Joseph 
J.  Saunders.  Future  communications 
should  be  addressed  to  him. 

Dated  at  Washington,  D.C.,  October  31, 
1980. 

Joseph  J.  Saunders, 

Chief  Administrative  Law  Judge. 

|FR  Doc.  80-34860  Filed  11-6-80: 8:45  am) 

BILLING  CODE  6320-01-M 


DEPARTMENT  OF  COMMERCE 

National  Bureau  of  Standards 

Approval  of  Federal  information 
Processing  Standard  Optical  Character 
Recognition  (OCR)  Inks 

Under  the  provisions  of  Pub.  L.  89-306 
(79  Stat.  1127;  40  U.S.C.  759(f))  and 


Executive  Order  11717  (38  FR 12315, 
dated  May  11, 1973],  the  Secretary  of 
Commerce  is  authorized  to  establish 
uniform  Federal  automatic  data 
processing  standards.  On  July  22, 1980, 
notice  was  published  in  the  Federal 
Register  (45  FR  48935-48936)  that  a 
standard  for  Optical  Character 
Recognition  (OCR)  Inks  was  being 
proposed  for  Federal  use.  Interested 
parties  were  invited  to  submit  written 
comments  concerning  this  proposed 
standard  to  the  National  Bureau  of 
Standards  (NBS). 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NBS. 

On  the  basis  of  this  review,  NBS 
recommended  to  the  Secretary  his 
approval  of  the  standard  as  a  Federal 
Information  Processing  Standard  (FIPS), 
and  prepared  a  detailed  justification 
document  for  the  Secretary’s  review  in 
support  of  that  recommendation.  The 
purpose  of  this  notice  is  to  announce 
that  the  Secretary  has  approved  the 
standard  as  a  FI^,  and  that  the, 
standard  shall  be  published  as  FIPS 
Publication  85.  The  provisions  of  the 
standard  are  effective  on  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

The  detailed  justiflcation  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department’s  Central  Reference  and 
Records  Inspection  Facility,  Room  5317, 
Main  Commerce  Building,  14th  Street 
between  Constitution  Avenue  and  E 
Street,  NW.,  Washington,  D.C.  20230. 

The  objective  of  this  standard  is  to 
define  the  spectral  band  for  read  inks 
and  to  provide  spectrophotometric 
curves  for  red  and  blue  nonread  inks 
that  are  used  by  optical  readers  in  order 
to  facilitate  the  interchange  of 
information  among  compatible  OCR 
equipment. 

The  approved  FIPS  contains  two 
portions:  (1)  an  announcement  portion 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard  and  (2)  a 
speciflcations  portion  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
portion  of  the  standard  is  provided  in 
this  notice.  This  FIPS  represents  the 
adoption  of  American  National 
Standard  X3.86M-1980,  Optical 
Character  Recognition  (OCR)  Inks. 

By  arrangement  with  the  American 
National  Standards  Institute  interested 
parties  may  purchase  copies  of  this 
standard,  including  the  specifications 


portion,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standai^  is  set  out  in  the  Where  to 
Obtain  Copies  section  of  the 
announcement  portion  of  the  standard. 

Persons  desiring  further  information 
about  this  standard  may  contact  Mr. 
'Thomas  Bagg,  System  Components 
Division,  Center  for  Computer  Systems 
Engineering,  Institute  for  Computer 
Sciences  and  Technology,  National 
Bureau  of  Standards,  Washington,  D.C. 
20234,  (301)  921-3723. 

Dated:  November  4, 1980. 

Ernest  Ambler, 

Directar. 

|FR  Doc.  80-34754  Filed  11-6-80:  8:45  am] 

BILUNG  CODE  3510-13-M 


Federal  Information  Processing 
Standards  Publication 

Announcing  the  Standard  for  Optical 
Character  Recognition  (OCR)  Inks 

Federal  Information  Processing 
Standards  Publications  are  issued  by  the 
National  Bureau  of  Standards  pursuant 
to  section  111(f)(2)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended.  Pub.  L.  89-306 
(79  Stat.  1127),  Executive  Order  11717 
(38  FR  12315,  dated  May  11, 1973]  and 
Part  6  of  Title  15  Code  of  Federal 
Regulations  (CFR). 

Name  of  Standard.  Optical  Character 
Recognition  (OCR)  Inks. 

Category  of  Standard.  Hardware 
Standard,  Media. 

Explanation.  This  standard  defines 
the  special  band  for  read  inks  and 
provides  spectrophotometric  curves  for 
red  and  blue  nonread  inks. 

-  Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  Department  of 
Commerce,  National  Bureau  of 
Standards  (Institute  for  Computer 
Sciences  and  Techology). 

Cross  Index.  American  National 
Standard  for  Optical  Character 
Recognition  (OCR)  Inks  (ANSI  X3.86M- 
1980). 

Related  Documents,  a.  Federal 
Information  Processing  Standards 
Publication  (FIPS  PUB)  32,  Optical 
Character  Recognition  Character  Sets. 

b.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  40, 
Guideline  for  Optical  Character 
Recognition  Forms. 

c.  American  National  Standard  for 
Character  Set  for  Optical  Character 
Recognition  (OCR-A),  ANSI  BSR  X3.17- 
1980.  ^ 

d.  American  National  Standard  for 
Character  Set  for  Optical  Character 
Recognition  (OCR-B),  ANSI  X3.49-1975. 
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Applicability.  This  standard  is 
applicable  to  Ae  acquisition  and  use  of 
inks  and  preprinted  forms  by  Federal 
agencies  that  will  be  read  by  optical 
character  recognition  techniques  where 
the  interchange  of  machine  readable 
information  between  different  systems 
may  be  required. 

Users  of  existing  materials  are 
encouraged  to  employ  this  standard. 
Materials  not  in  accordance  with  this 
standard  should  be  evaluated 
periodically  by  Federal  agencies 
because  information  to  be  read  by 
optical  character  recognition  teclmiques 
which  has  inadequate  image  quality 
causes  misreading  (errors). 

Specifications,  This  standard  adopts 
in  whole  the  American  National 
Standard  for’ Optical  Character 
Recognition  (OCR)  Inks  (ANSI  X3.86M- 
1980). 

Qualifications.  None. 

Implementation  Schedule.  All 
applicable  inks  and  preprinted  forms 
ordered  on  or  after  the  date  of  this  FIPS 
PUB  must  be  in  conformance  with  this 
standard  unless  a  waiver  has  been 
obtained  in  accordance  with  the 
procedure  described  below. 

Exceptions  to  this  standard  are  made 
in  the  following  cases:  a.  For  materials 
in  stock  or  on  order  prior  to  the  effective 
date  of  this  standard. 

b.  Where  procurement  actions  are  in 
the  solicitation  phase  (i.e.,  Requests  for 
Proposals  or  Invitations  for  Bids  have 
been  issued)  prior  to  the  effective  date 
of  this  standard. 

Waivers.  Heads  of  agencies  may 
request  that  the  requirements  of  this 
standard  be  waived  in  instances  where 
it  can  be  clearly  demonstrated  that  there 
are  appreciable  performance  or  cost 
advantages  to  be  gained  and  that  the 
overall  interests  of  the  Federal 
Government  are  best  served  by  granting 
the  requested  waiver.  Such  waiver 
requests  will  be  reviewed  by  and  are 
subject  to  the  approval  of  the  Secretary 
of  Commerce.  The  waiver  request  must 
address  the  criteria  stated  above  as  the 
justiffcation  for  the  waiver. 

Forty-five  days  should  be  allowed  for 
review  and  response  by  the  Secretary  of 
Commerce.  Waiver  requests  shall  be 
submitted  to  the  Secretary  of  Commerce, 
Washington,  D.C.  20230,  and  labeled  as 
a  Re^quest  for  a  Waiver  to  a  Federal 
Information  Processing  Standard.  No 
agency  shall  take  any  action  to  deviate 
from  the  standard  prior  to  the  receipt  of 
a  waiver  approval  from  the  Secretary  of 
Commerce.  No  agency  shall  begin  any 
process  of  implementation  or  acquisition 
of  non-conforming  equipment  unless  it 
has  already  obtained  such  approval. 

Where  To  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 


National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  Virginia  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute).  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  85 
(FIPS-PUB  85),  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

IFR  Doc.  80-34754  Filed  11-8-80;  8:45  amj 
BILUNO  CODE  3510-13-H 


National  Oceanic  and  Atmospheric 
Administration 

Fishery  Conservation  and 
Management  Act;  Operations 
Handbook 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
Commerce. 

action:  Notice  of  availability  of  Fishery 
Conservation  and  Management  Act 
(FCMA)  Operations  Handbook. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA/ 
National  Marine  Fisheries  Service 
(NMFS))  announces  the  availability  of  a 
handbook  to  serve  as  a  central  reference 
on  implementing  the  FCMA.  It  includes 
information  on:  a.  The  legislative  and 
legal  background  of  the  Act;  b. 
guidelines  for  operating  standards  for 
the  eight  Fishery  Management  Councils; 
c.  foreign  fishing  oversight 
responsibilities;  d.  fishery  management 
plan  (FMP)  development;  and  e.  the 
promulgation  and  enforcement  of  fishery 
management  regulations. 

This  notice  informs  the  general  public 
of  its  opportunity  to  obtain  the 
handbook  and  comment  on  it.  All 
comments  received  will  be  considered 
by  NMFS  in  aimual  revisions  of  this 
handbook. 

address:  Send  comments  to:  National 
Marine  Fisheries  Service,  Office  of  the 
Executive  Director,  3300  Whitehaven 
Street,  NW.,  Washington,  D.C.  20235 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Howard  L.  Hochman,  National 
Marine  Fisheries  Service,  Office  of  the 
Executive  Director,  Budget  Operations 
Staff,  3300  Whitehaven  Street,  NW., 
Washington,  D.C.  20235,  (202)  634-7444. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  the  handbook  are  available  for 
review  at  the  places  listed  below: 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
D.C.  20235,  (202)  634-7444 
Northeast  Region,  National  Marine 
Fisheries  Service,  14  Elm  Street, 


Gloucester,  Massachusetts  01930, 

(617)  281-3600 

Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersbiu^,  Florida 
33702,  (813)  893-3141 
Northwest  Region,  National  Marine 
Fisheries  Service,  1700  Westlake 
Avenue,  North,  Seattle,  Washington 
98109,  (206)  442-7575 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry 
Street,  Terminal  Island,  California 
90731,  (213)  548-2575 
Alaska  Region,  National  Marine 
Fisheries  Service.  P.O.  Box  1668, 
Juneau,  Alaska  99802,  (907)  58&-7221 
New  England  Fishery  Management 
Council,  Simtaug  Office  Park,  5 
Broadway  (Route  1),  Saugus, 
Massacuhsetts  01906 
Mid  Atlantic  Fishery  Management 
Coimcil,  Federal  Building,  Room  2115, 
North  and  New  Streets,  Dover, 
Delaware  19901,  (302)  674-2331 
South  Atlantic  Fishery  Management 
Council,  Southpark  Building,  Suite  306, 
1  Southpark  Circle,  Charleston,  South 
Carolina  29407,  (803)  571-4366 
Caribbean  Fishery  Management 
Council,  Suite  1108,  Banco  de  Ponce 
Building,  Hato  Rey,  Puerto  Rico  00918, 
(809)  753-6910 

Gtdf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881, 

5401  West  Kennedy  Boulevard, 
Tampa,  Florida  33609,  (813)  228-2815 
Pacific  Fishery  Management  Council, 

526  S.W.  Mill  Street,  Portland,  Oregon 
97201,  (503)  221-6352 
North  Pacific  Fishery  Management 
Council,  Suite  32,  333  West  Fourth 
Avenue,  Anchorage,  Alaska  99510, 
(907)  274-4563 

Western  Pacific  Fishery  Management 
Council,  Room  1608, 1164  Bishop 
Streets,  Honolulu,  Hawaii  96813,  (808) 
523-1368 

Copies  of  the  handbook  may  be 
obtained  by  writing  to  the  place 
indicated  in  the  “Address"  section  of 
this  notice. 

Authority:  16  U.S.C.  1801  et  seq. 

Signed  in  Washington,  D.C.,  this  4th  day  of 
November  1980.  ^ 

Robert  K.  Crowell, 

Deputy  Executive  Director  National  Marine 
Fisheries  Service 

|FR  Doc.  80-34894  Tiled  11-«-80;  8:45  am] 
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North  Pacific  Fishery  Management 
Council’s  and  Pacific  Fishery 
Management  Council’s  Inter-CouncH 
Salmon  Coordination  Subcommittees; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA. 
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summary:  The  North  Pacific  Fishery 
Management  Council  and  the  Pacific 
Fishery  Management  Council, 
established  by  Section  302  of  the  Fishery 
Conservation  and  Management  Act  of 
1976  (Public  Law  94-265),  have 
established  Inter-Council  Salmon 
Coordinating  Subcommittees,  which  will 
meet  to  discuss  the  coordination  and 
implementation  of  salmon  management 
objectives  with  respect  to  fishery 
management  plan  development. 

DATES:  The  meeting,  which  is  open  to 
the  public,  will  convene  on  Monday, 
November  24, 1980,  at  approximately  1 
p.m.,  and  will  adjourn  at  approximately 
5  p.m. 

address:  The  meeting  will  take  place  at 
the  Oregon  Department  of  Fish  and 
Wildlife,  Main  Floor — Commission 
Room,  524  SW  Mill  Street,  Portland, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

North  Pacific  Fishery  Management 
Council,  333  W,  Fourth  Avenue,  Suite 
32,  P.O.  Box  3136  DT,  Anchorage, 
Alaska  96813,  Telephone:  (907)  274- 
4562; 
or 

Pacific  Fishery  Management  Council, 

526  S.W.  Mill  Street,  Second  Floor, 
Portland,  Oregon  97201,  Telephone: 
(503)  221-6352. 

Dated;  November  4, 1980. 

Robert  K.  Crowell, 

Deputy  Executi ve  Director,  National  Marine 
Fisheries  Service. 

|FR  Doc.  80-34895  Filed  11-8-80;  8:45  am) 

BiLUNG  CODE  3510-22-M 


National  Telecommunications  and 
Information  Administration 

Public  Telecommunications  Facilities 
Program 

agency:  National  Telecommunications 
and  Information  Administration,  U.S. 
Department  of  Commerce. 
action:  Notice  of  closing  date  for 
applications. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA),  U.S.  Department 
of  Commerce,  announces  that 
applications  for  planning  and 
construction  grants  for  public 
telecommunications  facilities  are  invited 
under  the  Public  Telecommunications 
Facilities  Program  (PTFP)  of  NTIA. 
authority:  The  Public 
Telecommunications  Financing  Act  of 
1978  (Pub.  L.  No.  95-567,  92  Stat.  2405,  47 
U.S.C,  §  390,  etseq.]  [the  Act). 

For  further  information,  contact:  John 
Cameron,  Director.  Public 


Telecommunications  Facilities  Division, 
608  13th  Street,  N.W.,  Washington,  D.C. 
20004.  Telephone:  (202)  724-3307. 

The  purpose  of  this  program,  as  stated 
in  Section  390  of  the  Act,  is: 

*  *  *  [T)o  assist,  through  matching  grants, 
in  the  planning  and  construction  of,  public 
telecommunications  facilities  in  order  to 
achieve  the  following  objectives:  (1)  extend 
delivery  of  public  telecommunications 
services  to  as  many  citizens  of  the  United 
States  as  possible  by  the  most  efficient  and 
economical  means,  including  the  use  of 
broadcast  and  nonbroadcast  technologies;  (2) 
increase  public  telecommunications  services 
and  facilities  available  to,  or  operated  by, 
and  owned  by  minorities  and  women;  and  (3) 
strengthen  the  capability  of  existing  public 
television  and  radio  stations  to  provide 
public  telecommunications  services  to  the 
public. 

Closing  date  for  filing  of  applications: 
January  19, 1981. 

Applications  delivered  by  mail: 
Applications  delivered  by  mail  must  be 
postmarked  no  later  than  midnight, 
January  19, 1981,  and  be  addressed  to: 
Public  Telecommunications  Facilities 
Division,  NTIA/DOC,  608 13th  Street, 
N.W.,  Washington,  D.C.  20004. 

As  a  proof  of  mailing,  NTIA  prefers  a 
legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  mail  receipt  with 
the  date  of  the  mailing  stamped  by  the 
U.S.  Postal  Service. 

Note. — Not  all  U.S.  Postal  Service  offices 
uniformly  provide  a  dated  postmark. 
Applicants  should  check  with  their  local  post 
office  before  relying  on  this  method. 
Applicants  are  encouraged  to  use  registered 
or  at  least  first  class  mail. 

Applicants  whose  applications  are 
postmarked  after  midnight,  January  19, 
1981,  will  be  notified  that  their 
applications  will  not  be  considered  in 
the  current  competition. 

Applications  delivered  by  hand: 
Applications  may  be  delivered  by  hand 
to  the  above  adckess  between  8:00  a.m. 
and  4:30  p.m.  (Eastern  Standard  time) 
daily,  except  Saturdays,  Sundays  and 
Federal  holidays,  through  January  19, 
1981, 

Application  forms  and  regulations: 
Approval  for  a  revised  application  form 
has  not  been  obtained  as  yet,  and  would 
not  be  forthcoming  soon  enough  to  be 
useful  in  the  next  round  of  grants.  In 
order  to  minimize  the  prospect  of 
delayed  grants  or  insufficient  time  to 
prepare  applications  for  the  January  19 
deadline,  the  PTFP  will  continue  to  use, 
the  existing  form  (Standard  Form  No. 
424)  for  all  1981  grant  requests.  That 
form  is  presently  being  reprinted  and 
will  be  available  shortly.  All  persons 
and  organizations  on  our  mailing  list 
will  receive  a  copy  of  the  application 
form  shortly  after  the  printing  is 


completed.  All  persons  not  on  that  list  or 
lacking  one  or  more  of  the  three 
documents  relating  to  the  PTFP  may 
obtain  a  copy  of  the  application  form, 
the  Public  Telecommunications 
Financing  Act  of  1978  and/or  the  PTFP 
rules  and  regulations  by  contacting: 

John  Cameron,  Director,  Public 
Telecommunications  Facilities  Division, 
NTIA/DOC,  608  13th  Street,  N.W., 
Washington,  D.C.  20004.  Telephone: 

(202)  724-3307.  NTIA  anticipates  that 
grant  awards  will  be  announced  by  the 
end  of  June  1981. 

Special  Consideration:  Applicants  are 
advised  that  under  Section  392(f)  of  the 
Public  Telecommunications  Financing 
Act  of  1978,  NTIA  is  required  to  give 
special  consideration  to  applications 
that  foster  the  role  of  minorities  and 
women  in  public  telecommunications.  A 
policy  statement  on  Section  392(f)  was 
published  in  the  Federal  Register  on 
June  7, 1979,  44  FR  33,032.  A  detailed 
description  of  how  special  consideration 
is  awarded  was  published  in  the  Federal 
Register  on  January  9, 1980  (45  FR  1988, 
1991).  Copies  may  be  obtained  by 
contacting  the  PTFP  at  the  above 
address. 

Priorities  of  the  Public 
Telecommunications  Facilities  Program 

Pursuant  to  Section  392(e)  of  the  Act, 
the  PTFP  adopted  certain  priorities  to 
govern  the  FY 1980  funding  roimd.  See 
44  FR  1991  (January  9, 1980).  These  same 
priorities  will  continue  to  govern  the 
consideration  of  grant  applications  filed 
on  or  before  January  19, 1981,  and  are 
set  out  below. 

Priority  I — Provision  of 
Telecommunications  Facilities  for  First 
Service  to  a  Georgraphic  Area 

Within  this  category,  we  establish  two 
subcategories: 

A.  Projects  to  establish 
telecommunications  facilities  which 
include  local  origination  capacity. — 

This  category  includes  the  activation  of 
new  facilities  which  can  provide  a  full 
range  of  radio  and/or  television 
programs  including  material  that  is 
locally  produced.  Eligible  projects 
include  new  radio  or  television 
broadcast  stations,  new  cable  systems, 
or  first  public  telecommunications 
service  to  existing  cable  systems, 
provided  that  such  projects  include  local 
origination  capacity. 

B.  Projects  to  extend  existing 
telecommunications  delivery  systems. — 
This  category  includes  projects  such  as 
increase  in  tower  height  and/or  power 
of  existing  stations  and  construction  of 
translators,  cable  networks  and  repeater 
transmitters.  No  local  origination 
capacity  is  required. 
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Priority  II— Activation  or  Expansion  of 
Telecommunications  Facilities  for 
Significantly  Different  Additional 
Service 

This  priority  includes  the  planning 
and  construction  of  facilities  to  provide 
additional  complementary  program 
services  for  which  a  clear  and 
substantial  community  need  can  be 
demonstrated.  Eligible  projects  include 
service  to  identifiable  ethnic  or 
linguistic  minority  audiences;  service  to 
the  blind  or  deaf;  instructional  service; 
electronic  text;  or  significantly  different 
alternative  service  to  a  general 
audience. 

Priority  III— Improvement  of  Existing 
Broadcast  Station  Facilities 

Two  subcategories  are  listed  under 
this  priority: 

A.  Projects  to  provide  first  local 
origination  capacity  for  existing 
broadcast  stations. — ^This  category 
includes  projects  to  bring  basic  local 
program  service  to  repeater  transmitters 
and  other  licensed  broadcast  facilities 
now  bringing  in  distant  signals. 
Origination  equipment  may  be  fixed  or 
mobile,  but  must  be  locally  based. 

B.  Projects  to  upgrade  existing 
origination  or  delivery  capacity  to 
current  industry  performance 
standards. — ^This  category  includes 
conversions  to  color,  stereo,  etc.; 
improvements  in  signal  quality;  and 
significant  improvements  in  equipment 
flexibility  or  reliability. 

Priority  IV— Augmentation  of  Existing 
Broadcast  Station  Facilities 

Projects  under  this  priority  would 
equip  an  existing  station  beyond  a  basic 
capacity  to  broadcast  programming  from 
distant  sources  and  to  originate  local 
programming. 

A.  Projects  to  equip  auxiliary  studios 
at  remote  locations,  or  to  provide 
mobile  origination  facilities. — An 
applicant  must  demonstrate  that 
significant  expansion  in  public 
participation  in  programming  will  result. 
This  category  includes  neighborhood 
production  studios  or  facilities  in  other 
locations  within  a  station’s  service  area 
which  would  make  participation  in  local 
programming  accessible  to  additional 
segments  of  the  population. 

B.  Projects  to  augment  production 
capacity  beyond  basic  level  in  order  to 
provide  programming  or  related 
materials  for  other  than  local 
distribution. — ^This  category  would 
provide  equipment  for  the  production  of 
programming  for  regional  or  national 
use.  Need  beyond  existing  capacity  must 
be  justified. 


Other  Cases 

In  any  fiscal  year,  NTIA  possesses  the 
discretionary  authority  to  award  grants 
to  eligible  applicants  whose  proposals 
do  not  clearly  fall  within  any  of  the 
listed  priorities  but  whose  applications, 
by  virtue  of  their  imique  or  innovative 
nature,  would  further  the  overall 
objectives  of  the  Act. 

Deferred  Applications:  Applications 
accepted  for  filing  in  prior  fiscal  years 
but  which  were  deferred  and  not  funded 
may  be  reactivated  for  consideration  in 
the  FY  1981  funding  round.  A  deferred 
application  that  retains  substantially  the 
same  purpose  may  be  reactivated  by 
notifying  NTIA,  at  the  above  address,  in 
writing,  that  reactivation  is  requested. 
Notice  must  be  given,  either  by  mail  or 
by  hand  by  the  January  19, 1981  closing 
date  as  outlined  above. 

The  notice  to  reactivate  must  include 
updated  pages  4  and  5  of  the 
application,  and  an  undated  narrative 
statement.  The  applicant  must  also 
update:  (1)  the  availability  of  operating 
funds  and  any  neces'safy  non-Federal 
match;  (2)  the  list  of  current  eligible 
project  costs;  (3)  the  inventory  of  public 
telecommunications  facilities  owned  by 
the  applicant;  (4)  the  five-year  plan  of 
the  applicant’s  projected  facilities  needs 
and  associated  costs;  (5]  the  evaluation 
of  alternate  technologies  available 
within  the  applicant’s  service  area;  and ' 
(6)  information  detailing  the  basis  for 
any  request  for  special  considerations 
under  Section  392(f)  of  the  Act.  See  15 
CFR  2301.7  of  the  PTFP  Rules. 

It  is  not  necessary  that  local 
newspaper  notice  be  published  in  the 
area  served  or  proposed  to  be  served 
under  15  CFR  2301.11.  See  also  45  FR 
35,970,  36,027  (May  28, 1980). 

Channel  6/FM  interference:  On 
October  3, 1980,  NTIA  rejected  a 
petition  for  rulemaking  filed  by  the 
Association  of  Maximum  Service 
Telecasters.  The  petition  sought  changes 
in  PTFP  rules  designed  to  reduce 
noncommercial  FM  interference  to 
television  channel  6  service.  (A  copy  of 
the  letter  rejecting  the  petition  is  printed 
in  Appendix  A.  See  letter  from  Gregg  P. 
Skall,  Chief  Counsel,  NTIA,  to  Paul  ]. 
Berman,  Esq.) 

In  large  part,  NTIA  rejected  the 
petition  on  the  grounds  that  under  the 
PTFP  Rules,  no  grant  project  requiring 
an  authorization  from  the  Federal 
Communications  Commission  will  be 
accepted  for  filing  unless  the  applicant 
has  filed  an  application  with  the  FCC 
and  the  Commission  has  accepted  that 
application  for  a  filing.  Moreover,  no 
Pl'FP  grant  will  be  made  unless  any 
necessary  FCC  authorization  has  been 
issued.  The  rules  also  require  that  the 


staff  terminate  any  grant  made  by  the 
agency,  if  the  Commission  revokes  the 
license  or  denies  the  application  on 
which  the  PTFP  grant  was  based.  See,  15 
CFR  2301.8(f),  13(b),  and  .32(a)(3). 

NTIA  also  noted  that  the  FCC  has  the 
sole  responsibility  and  authority  to 
evaluate  the  technical  quality  of  the 
construction  proposed  by  the  FM 
applicant.  It  is  inappropriate,  therefore, 
for  NTIA  to  review  such  technical 
licensing  considerations.  Cf 
Northeastern  Educational  Television  of 
Ohio,  Inc.,  A7  R.R.2d  1207, 1209  (1980). 
Under  15  CFR  2301.13(b)  and  .32(a)(3)  of 
the  PTFP  Rules,  we  defer  to  the  FCC  for 
these  judgments.  Thus,  in  the  absence  of 
an  official  FCC  policy  on  the  channel  6/ 
FM  interference  problem,  it  would  be 
improper  for  NTIA  to  refuse  to  award 
giants  on  the  basis  of  NTIA  views  on 
the  acceptable  level  of  interference  once 
the  entity  has  received  its  FCC 
authorization. 

NTIA  is,  as  we  said  in  footnote  5  of 
the  October  3rd  letter,  sympathetic  to 
the  potential  interference  problem 
between  channel  6  television  and 
noncommerical  FM  stations.  Therefore, 
we  have  urged  the  FCC  to  expedite 
action  on  this  problem.  See  Response  of 
NTIA  to  Request  for  Expedited  Action, 
filed  in  Docket  No.  20735  on  August  6, 
1980.  Additionally,  NTIA  said  in  the 
October  3rd  letter  that  "in  situations 
where  the  FM  and  the  channel  6  stations 
serve  the  same  areas,  we  *  *  *  expect 
as  a  matter  of  course  that  that  two 
parties  have  discussed  potential 
[interference]  problems  and  solutions 
such  as  collocation  *  *  *.  [We]  wish  to 
emphasize  here,  however,  that  our  goal 
is  to  foster  dialogue  and  we  will  not 
require  collocation.”  [Emphasis 
Original.] 

Appendix  A: 

As  we  did  with  the  January  9, 1980, 
document  adopting  the  FY  1980  funding 
priorities,  supra,  we  are  publishing  in 
Appendix  A  a  number  of  legal 
memoranda,  opinions  and  decisions  that 
relate  to  PlTV.  (The  attachments  to  all 
of  the  correspondence  that  follows  has 
been  deleted.  To  obtain  copies  of  any  of 
the  deleted  materials,  contact  the  Fl'FP 
at  the  address  above). 

(Catalog  of  Federal  Domestic  Assistance 
Number  11.550.) 

Henry  Geller, 

Assistant  Secretary  for  Communications  and 
Information. 

U.S.  Department  of  Commerce 
National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.,  May  30, 1980. 

To:  John  Cameron. 

From:  Gregg  Skall/s/. 
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Subject:  Use  of  PTFP  Granted  Funds  for 
Experimentation. 

You  have  asked  us  to  determine  whether 
approximately  $3,500  of  any  FY 1979  PTFP 
construction  grant  awarded  to  Southern 
Oregon  State  College,  licensee  of  non¬ 
commercial  FM  radio  station  KSOR,  may  be 
used  to  pay  for  parts,  and  the  salary  of  a 
station  employee  during  the  time  he  is 
employed  to  design  a  more  efficient  and 
reliable  radio  translator  for  use  in  the  KSOR 
system.  Having  reviewed  the  Act  and  the 
PTFP  regulations,  I  find  that  no  portion  of  the 
PTFP  grant  may  be  used  to  pay  the  salary  of 
any  personnel  employed  by  KSOR.* 

The  stated  purpose  of  the  KSOR 
application  was  to  construct  18  translators 
that  would  make  public  radio  programming 
available  to  presently  unserved  areas  in 
California  and  Oregon — and  it  was  for  this 
purpose  that  a  construction  grant  was 
awarded.  However,  in  its  letter  of  March  13, 
1980,  to  Mary  Dinota  of  the  PTFP,  KSOR 
stated,  in  part,  that  it  desired  to  use  $3,000  of 
its  grant  to  pay  a  portion  of  the  salary  of  its 
technical  director,  John  Patton,  for  the  four  to 
six-month  period  during  which  he  would 
devote  approximately  25  percent  of  his  time 
to  the  research  and  of  development  of  a 
translator  that  meets  KSOR's  unique 
specifications. 

KSOR  is  an  operating  public  broadcasting 
station  and,  therefore,  is  an  “existing  public 
telecommunications  entity”  (PTE)  under 
Section  397(1)  of  the  Public 
Telecommunications  Financing  Act  of  1978. 
(Pub.  L  No.  95-567,  92  Stat.  2405,  47  U.S.C. 

§§  390,  et  seq.).  As  such,  KSOR  is  eligible  for 
an  expansion  grant  under  Section  393(b)(2)  of 
the  Act  and  may,  in  part,  use  a  portion  of  its 
PTFP  grant  to  pay  “preoperational  expenses” 
associated  with  the  expansion  project  prior 
to  the  activation  of  the  expanded  facilities. 

By  definition,  however,  such  preoperational 
expenses  “shall  not  include  any  portion  of 
the  salaries  of  any  personnel  employed  by  an 
operating”  PTE.  Action  397(10)  of  the  Act. 
See  also  Section  2301.35(b)(2)  of  the  PTFP 
Rules.  Therefore,  Mr.  Patton’s  salary  is,  by 
definition,  an  ineligible  expense  under  both 
the  Act  and  the  PTFP  Rules.  In  addition,  the 
proposed  use  of  the  PTFP  grant  funds  to 
conduct  research  to  develop  a  more  reliable 
and  efficient  translator  is  not  consistent  with 
the  specific  purpose  for  which  the  grant  was 
made — i.e.,  the  construction  of  18  translators 
to  bring  programming  to  presently  unserved 
areas  in  California  and  Oregon. 

Development  of  a  more  efficient  and 
reliable  translator  is  a  worthwhile  project. 
Perhaps  KSOR  could  seek  a  grant  from  the 
Office  of  Telecommunications  Applications. 
Prior  to  such  a  grant,  however,  it  will  be 
necessary  to  resolve  the  question  of  patent 
rights  in  any  resulting  improvement.  In  this 
regard,  the  Senate  very  recently  passed  and 
sent  to  the  House,  a  bill  on  patent  rights 
under  research  grants.  We  are  obtaining  a 
copy  of  that  bill  to  see  how  it  would  affect 
KIT'P  grants  in  the  event  that  it  becomes  law. 


*Mary  Dinota  has  advised  us  that  the 
insufficiency  of  translators  currently  on  the  market 
was  discovered  by  KSOR  after  its  grant  had  been 
awarded. 


U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.,  May  28, 1980. 

To:  John  Cameron. 

From:  Gregg  P.  Skall. 

Subject:  Excess  Grants. 

You  have  asked  whether  the  Public 
Telecommunications  Facilities  Program 
(PTFP)  may  allow  grant  recipients  to  retain 
excess  grant  awards  and  to  purchase 
additional  eligible  equipment  with  those 
funds  rather  than  requiring  the  reduction  of 
the  grant  and  the  return  of  any  excess  funds 
as  presently  provided  in  Section  2301.22(d)  of 
the  PTFP  rules.  The  purpose  of  allowing 
recipients  to  retain  such  funds  would  be  to 
encourage  them  to  economize  by  rigorous 
procurement  and  bulk  purchases.  All 
additional  equipment  purchased  with  these 
excess  funds  would  then  become  part  of  the 
final  grant  and  subject  to  the  ten  year  federal 
interest.  Having  reviewed  the  Public 
Telecommunications  Financing  Act  of  1978 
(the  Act),  *  the  rules  of  the  PTFP,’  and  the 
Office  of  Management  and  Budget  (OMB) 
Circulars  A-110  and  A-102, 1  find  that, 
although  there  is  no  explicit  directive 
requiring  the  reduction  of  the  amount  of  the 
grants,  the  Act  and  Circulars  A-110  and  A- 
102  implicitly  demand  that  any  excess 
awards  be  recovered  from  grant  recipients. 
However,  nothing  in  the  Act,  the  rules,  or  the 
OMB  Circulars  prohibits  the  PTFP  from 
altering  its  grants  to  include  equipment  not 
initially  within  the  grants'  specific  terms. 

As  stated  above,  there  is  no  specific 
statutory  directive  contained  in  the  Act  that 
requires  recipients  to  return  excess  grant 
funds  to  the  Federal  Government. 
Nevertheless,  the  clear  intention  of  the  Act  is 
to  encourage  efficiency  and  economy  on  the 
part  of  the  grantees  and  the  agency  as  a 
whole.  Section  393(c)  of  the  Act  provides  in 
part  that:  “In  choosing  among  applicants  for 
grants,  the  Secretary  shall  compare  the 
advantages  of  alternate  technologies  on  the 
basis  of  costs  and  beneffts.”  While  this 
language  specifically  relates  to  the  use  of 
alternate  technologies,  the  underlying  theory 
is  the  promotion  of  cost-efficient 
technologies — i.e.,  technologies  that  would 
serve  the  most  people  for  the  least  cost  to  the 
program.  Combining  this  language  with  the 
requirement  of  Section  392(a)(6)  that  each 
applicant  give  adequate  assurance  that  it  will 
“make  the  most  efffcient  use  of  the  grant,”  it 
is  clear  that  Congress  intended  for  the 
Secretary  to  make  efficient  use  of  the  funds 
for  this  program. 

Toward  this  end.  Section  2301.22(d)  of  the 
PTFP  rules  requires  that:  “If  the  actual  costs 
incurred  in  completing  the  project  are  less 
than  the  estimated  costs  which  constitute  the 
basis  for  the  Administrator's  determination  of 
the  Federal  grant  award,  the  amount  of  the 
final  grant  shall  be  the  amount  of  the  actual 
total  project  cost .  .  .  ."*  In  addition. 
Attachment  K  of  Circular  A-110  provides 
that:  “The  recipient  shall  immediately  refund 


'  Pub.  L.  No.  95-567,  92  Stat.  2405, 47  U.S.C.  S  390 
(1978). 

*15  C.F.R.  Part  2301  (1975). 

*  For  the  purposes  of  the  PTFP,  the  amount  of  the 
final  grant  is  the  amount  of  the  actual  total  costs 
less  any  required  matching  funds. 


any  balance  of  unobligated  (unencumbered) 
cash  that  the  Federal  sponsoring  agency  has 
advanced  or  paid  and  that  is  not  authorized 
to  be  retained  by  the  recipient  for  use  in  other 
grants  or  other  agreements.”’ Thus,  while  we 
could  delete  or  amend  Section  2301.22(d)  of 
the  rules,  Circular  A-110  would  still  require 
recipients  to  return  unobligated  funds,  unless 
the  dgency  has  authorized  the  grantee  to 
retain  them  for  use  in  "other  grants  or 
agreements”.  (By  “other  grants  or 
agreements”,  the  circulars  refer  to 
concurrently  existing  grants  or  cooperative 
agreements  between  the  grantor  agency  and 
the  grantee.)  For  example;  if  the  PTFP  makes 
a  planning  grant  to  an  organization  that  later 
applies  for  and  receives  a  construction  grant 
before  the  planning  grant  is  closed  out,  the 
PTFP  may  authorize  the  grantee  to  retain  any 
funds  that  the  PUT*  has  already  paid  to  the 
grantee  for  use  in  the  construction  grant.  In 
that  situation  the  funds  would  be  advance 
payments  on  the  subsequent  (construction) 
grant  and  would  redcuce  the  initial  (planning) 
grant  to  the  amount  of  the  actual  costs.* 

The  PTFP  may  still  accomplish  its  desired 
goal  of  allowing  recipients  to  use  excess 
grant  funds  however,  by  altering  its  grants  to 
include  any  additional  equipment  prior  to 
closing  out  the  grants.  In  making  any 
revisions  to  a  grant,  however,  it  is  necessary 
for  the  grantees  and  the  agency  to  follow  the 
provisions  of  Attachment  J  of  Circular  A-110 
and  Attachment  K  of  Circ^ar  A-102.  Copies 
of  those  attachments  are  enclosed  and 
provide  in  part  that  certain  types  of  revisions 
require  advanced  approval  from  the  federal 
agency  while  other  types  of  revisions  do  not. 
Additionally,  they  provide  that  the  Federal 
Agency  must  require  its  grantees  to 
“promptly  notify  [the  agency]  whenever  the 
amount  of  Federally  authorized  funds  is 
expected  to  exceed  the  needs  of  the  recipient 
by  more  than  $5,000  or  ffve  percent  of  the 
Federal  award,  whichever  is  greater.”  ’ 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.,  June  10, 1980. 

To:  John  Cameron,  Director. 

From:  Gregg  Skall  Chief  Counsel. 

Subject:  Eligibility  of  Nonprofft  Corporations 
for  Grants  Under  the  PTFP, 

We  have  now  completed  eligibility 
determinations  for  two  rounds  of 
applications,  the  issuance  of  several  opinion 
letters  and  the  first  decision  of  the  Grant 
Appeals  Board  of  the  Public 
Telecommunications  Facilities  Program^ 
(PTFP).  I  feel  it  would  be  helpful  to  you^nd 
your  staff  for  the  Office  of  Chief  Counsel  to 
outline  eligibility  standards  for  nonprofit 
corporations  *  for  grants  under  the  Public 


’Attachment  K  at  fS.  See  also  Attachment  L  to 
OMB  Circular  A-102. 

*  I  have  confirmed  this  opinion  with  George 
Northway  of  the  Office  of  Management  and  Budget. 

‘  OMB  Circular  A-110,  Attachment  J  at  19. 

'  For  convenience,  we  are  using  the  term 
"nonprofit  corporation[s]"  to  mean  a  nonprofit 
foundation,  corporation,  institution,  or  association 
organized  primarily  for  educational  or  cultural 
purposes."  47  U.S.C.  $  392(a)(1)(D).  The  term  does 
not  include  corporations  that  qualify  as  “public 
telecommunications  entities,”  i.e.,  a  public 
broadcast  station  or  a  noncommercial 

Footnotes  continued  on  next  page 
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Telecommbnications  Financing  Act  of  1978, 

47  U.S.C.  SS  390  et  seq.  (Act).  Simply  stated, 
it  is  OUT  view  that  nonprofit  corporations  {i.e., 
entities  that  are  organized  primarily  for 
educational  and  cidtural  purposes),  but  which 
fail  to  qualify  under  the  Act  as  “public”  or 
“noncommercial”  teleconununications 
entities,  are  only  eligible  for  PTFP  grants,  that 
would  provide  “new  telecommimications 
facilities  to  extend  service  to  areas  currently 
not  receiving  public  telecommunications 
services.”  Section  393(b)(1)  of  the  Act. 

Section  392(a)(1)  of  the  Act  establishes  Hve 
categories  of  entities  that  are  eligible  for 
grants.*  Under  Section  393(b)  of  the  Act, 
however,  the  Secretary  is  directed  to  base 
determinations  of  whether  to  fund  particular 
applications  on  criteria  designed  to  achieve — 

(1)  the  provision  of  new 
telecommunications  facilities  to  extend 
service  to  areas  currently  not  receiving  public 
telecommimications  services; 

(2)  the  expansion  of  the  service  areas  of 
existing  public  telecommunications  entities; 

(3)  the  development  of  public 
telecommunications  facilities  owned  by, 
operated  by,  and  available  to  minorities  and 
women;  and 

(4)  the  improvement  of  the  capabilities  of 
existing  public  broadcast  stations  to  provide 
public  telecommunications  services. 
(Emphasis  added) 

The  provisions  of  subsections  (1),  (2)  and 
(4)  of  Action  393(b)  have  been  interpreted  by 
my  office  and  the  viVv  staff  as  establishing 
priorities  and  restrictions  on  the  eligibility  of 
various  types  of  entities  for  grants  under  the 
PTFP.  For  the  purposes  of  this  memorandum, 
we  will  examine  the  effect  of  only 
subsections  (1)  and  (2)  of  Section  393(b).  The 
firsf  priority  of  the  Act,  found  in  Section 
393(b)(1),  is  the  provision  of  public 
telecommimications  services  to  areas  that 
currently  do  not  receive  these  services. 
Reflecting  this  goal  is  the  fact  that  the 
broadesst  scope  of  applicants  are  eligible  to 
apply  for  a  grant  to  extend  service  through 
activation  of  a  new  facility.  Thus,  any  of  the 
organizations  described  in  Section  392(a)(1) 
may  apply  for  and  receive  funds  to  “extend 
service  to”  areas  currently  not  receiving 
public  telecommunications  services.  For  such 
a  grant,  a  nonprofft  entity  must  be  “primarily 
organized  for  educational  or  cultural 
purposes.”  *  This  a  broader  scope  than  that 
required  for  a  non-commercial 


Footnotes  continued  from  last  page 
telecommunications  entity — which  disseminates 
programming  by  means  other  than  a  primary  TV  or 
radio  station.  47  U.S.C.  i  397(7). 

*The  eligible  categories  are: 

(A)  a  public  broadcast  station; 

(B)  a  noncommercial  telecommunications  entity; 

(C)  a  system  of  public  telecommunications 
entities; 

(D)  a  nonprofit  foundation,  corporation, 
institution  or  association  organized  primarily  for 
educational  or  cultural  purposes;  or 

(E)  a  State  or  local  government  (or  any  agency 
thereof),  or  a  political  or  special  purpose 
subdivision  of  a  State. 

Each  of  these  categories  is  defined  in  47  U.S.C. 

S  i  397(6),  (7),  (17).  (8)  and  (16),  respectively. 

*  See  Action  392(a)(1)(D).  Tlie  entity  must, 
nevertheless,  be  authorized  by  its  articles  of 
incorporation  to  carry  out  the  functions  it  desires  to 
accomplish  with  PTFP  funds. 


telecommunications  entity  which  must  be 
created  “primarily  for  the  purpose  of 
disseminating  public  telecommunications 
services.”  *  To  determine  whether  a  non¬ 
profit,  non-governmental  entity  is  organized 
“primarily  for  educational  or  cultural 
purposes,"  its  articles  or  incorporation  (or 
other  organic  charter)  must  be  examined. 
Ordinarily,  the  primary  purpose  for  which  an 
entity  is  organized  will  be  readily  apparent  in 
its  articles.  We  have  interpreted  “primary 
purpose”  liberally.  Therefore,  as  long  as  one 
of  the  entity’s  enumerated  purposes  is  of  an 
educational  or  cultural  nature,  it  should  be 
considered  a  nonprofft  entity  under  Section 
392(a)(1)(D)  and  eligible  for  grants  to 
“extend”  public  telecommunications  services 
to  presently  unserved  areas.  * 

The  second  priority,  established  in  Section 
393(b)(2),  is  “the  expansion  of  the  service 
areas  of  existing  public  telecommunications 
entities.”  To  achieve  this  goal,  monies  can 
only  be  granted  to  “existing  public 
telecommunications  entities.”  Consequently, 
for  an  existing  entity  to  obtain  funds  to 
expand  its  service  area,  it  must  not  only  be 
“nonprofft,”  as  defined  in  Section  397(8),  but 
it  must  also  be  a  “public  telecommunications 
entity,”  as  defined  in  Section  397(12).  For  all 
entities  other  than  public  broadcast  stations, 
this  means  that  they  must  be  “primarily 
organized  for  the  purpose  of  disseminating 
audio  or  video  noncommercial  educational 
and  cultural  programs  to  the  public  by  means 
other  than  a  primary  television  or  radio 
broadcast  station  .  .  .  .”  '  A  nonprofft 
foundation  that  does  not  include  as  a  primary 
purpose  in  its  articles  or  charter  the 
dissemination  of  noncommercial  educational 
and  cultural  programs  to  the  public  may  not, 
therefore,  be  awarded  a  grant  to  “expand  the 
service  area  of  an  existing  public 
telecommunications  entity.” 

To  some  extent,  the  application  of  this 
distinction  between  nonprofft  foundations 
and  noncommercial  or  public 
telecommunications  entities  may  lead  to 
anomalous  results — ^for  instance,  a  nonprofft 
foundation  may  obtain  a  grant  to  establish  a 
first  service  in  an  area,  but  in  later  years  it 
would  be  ineligible  to  obtain  a  grant  to 
expand  its  service  area.  It  may  be  that 
Congress  did  not  consider  the  possible 
inconsistencies  arising  from  this  language. 
Moreover,  since  they  actually  provide  public 
telecommunications  services,  we  could 
recognize  nonprofft  organizations  that 
disseminate  programming  as  public 
telecommunication  entities  as  a  matter  of 
fact.  In  any  event,  the  PTFP  can  easily 
resolve  any  anomalies  by  requesting  the 
nonprofft  organization  to  amend  its  articles 
or  charter  to  include  the  dissemination  of 
noncommercial  educational  and  cultural 
programs  as  one  of  its  primary  purposes. 
Such  an  amendment  would  merely  reflect 
that  with  the  activation  of  its  first  service 
facility,  it  has,  in  fact,  become  a  public 
telecommunications  entity.  Nevertheless,  it 
probably  would  be  advisable  for  NTIA  to 
propose  a  clarifying  amendment  to  Section 


*  See  Section  397(7)  of  the  Act. 

*  See  Office  of  Chief  Counsel  Opinion  Letter  to 
Molly  Richardson,  dated  December  31, 1979. 

*  Section  397(7)(b)  of  the  Act. 


393(b)(2)  when  we  submit  reauthorizing 
legislation  next  year. 

Once  an  organization  has  met  the  test  of 
eligibility  under  Section  393(b)  of  the  Act,  the 
applicant  must  also  assure  that  it  is 
authorized  to  engage  in  the  proposed 
activity — i.e.,  that  is  has  the  organic  authority 
“to  plan,  construct  and  operate  the  public 
telecommunications  facility  for  which  funds 
are  requested  *  *  *  .”  Section  2301.6(a)  of 
the  P'l'FP  Rules.  As  indicated  earlier, 
problems  with  the  scope  of  an  organization's 
authority  will  generally  arise  only  in  the 
context  of  a  nonprofft  foundation,  v 

corporation,  or  association  that  does  not 
qualify  as  a  noncommercial  or  public 
telecommunications  entity.  We  suggest  that 
in  reviewing  organizations'  articles  of 
incorporation,  the  staff  should  look  for 
language  in  the  purposes  section  that  states 
that:  “llie  [corporation,  foundation, 
association,  etc.)  is  authorized  to  operate,  a 
public  telecommunications  [e.g.,  cable,  SCA, 
radio  or  television  broadcasting  or  other] 
facility.”  If  this  or  a  similar  statement  is  not 
contained  in  the  articles,  the  organization 
likely  would  be  exceeding  its  authority  in 
applying  for  a  PTFP  grant 

As  indicated  earlier,  an  organization's 
initial  failure  to  qualify  under  Section 
393(b)(2)  as  a  public  or  noncommercial 
telecommunications  entity,  or  lack  of 
authority  to  engage  in  the  functions  for  which 
a  grant  is  sought  can  be  easily  remedied  by 
an  amendment  which  adds  the  necessary 
language.  Mease  contact  either  Robert  Hunter 
or  Ken  Salomon  of  my  office  if  you  have  any 
questions. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C..  June  30, 1980. 

RE:  PTFP  File  No.  1138-T,  American  Indian 
Satellite  Project. 

Arnold  P.  Lutzker,  Esquire, 

Dow,  Lohnes  &  Albertson, 

1225  Connecticut  Avenue.,  N.W., 

Washington,  D.C. 

Dear  Mr.  Lutzker.  The  Wiconi  Project  of  the 
South  Dakota  United  Indian  Association 
.  (Wiconi),  through  you,  has  petitioned  the 
National  Telecommunications  and 
Information  Administration  (NTIA)  for 
extraordinary  relief.  Wiconi  requests  that  it 
be  substitued  as  the  sponsoring  organization 
for  a  FY 1980  grant  application  that,  until 
March  13, 1960,  was  pending  before  the 
Public  Telecommunications  Facilities 
Program  (PTFP).  That  application,  submitted 
by  First  American’s  Commission  for 
Telecommunications  (FACT),  sought  funds 
for  planning  the  American  Indian  Satellite 
Project  (Project).  We  have  considered  your 
petition  and  supporting  material,  together 
with  FACTS  opposition  and  other 
information  on  the  record,  and  have 
concluded  that  the  petition  must  be  denied. 

By  way  of  brief  background,  on  January  9, 
1980,  FACT  reactivated  for  the  FY  1980 
funding  round,  its  deferred  FY  1979  PTFP 
planning  grant  application.  However,  in  a 
March  13, 1980,  letter  to  the  PTFP,  Lee  Piper, 
Chairperson  of  FACTs  board  of  directors, 
asked  that  the  application  by  withdrawn 
from  consideration  “for  this  funding  year" 
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because  the  board  felt  that  “the  proposal  as 
submitted,  is  inadequate.  ...  It  will  be 
better  to  regroup  and  do  a  more  thorough  job 
next  time  around.”  (In  our  view,  FACT  was 
asking  that  consideration  of  its  application  be 
deferred  for  one  year.  Section  2301.7  (a)  and 
(b)  of  the  PTFP  Rules — FACTs  application 
had  been  accepted  for  Hling  during  the  FY 
1979  funding  cycle.  44  FR  46,712, 46,720  and 
(published  August  8, 1979).  The  language  of 
the  March  13th  letter  clearly  shows  that 
FACT  is  not  withdrawing  its  interest  in 
proceeding  with  the  Project.  Indeed,  FACT 
explicitly  states  that  it  will  amend  its 
application  and  resubmit  it  next  year). 

In  light  of  FACTS  letter  and  the  importance 
of  the  Project  to  the  American  Indian  people, 
Wiconi,  in  a  March  21, 1980  letter,  asked  to 
be  substituted  as  the  Project's  sponsoring 
organization  so  that  the  application  could 
remain  in  contention  for  a  grant  this  year. 

Based  on  the  two  letters,  the  OfHce  of  Chief 
Counsel  tentatively  concluded  that  NTIA 
could  not  grant  the  substitution  in  the 
absence  of  either  FACTs  endorsement  or  a 
showing  by  Wiconi  that  FACT  was  acting  for 
another  organization  or  agency  which  had^the 
authority  to  substitute  another  party  in  its 
stead  for  the  purpose  of  applying  for  a  grant.  ‘ 
This  position  was  made  clear  over  a  period  of 
several  days  to  Wiconi  leaders, 
representatives,  and  spokesmen.  As  a  result, 
Wiconi  filed  a  petition  for  extraordinary 
relief  on  April  18, 1980.  NTIA  granted  the 
petition  to  the  extent  that  processing  of  the 
application  could  continue  pending  resolution 
of  sponsorship.  The  burdens  of  initially 
presenting  us  with  facts  in  support  of  its 
agency  theory  and  of  proof  were  placed  on 
Wiconi.  45  Fed.  Reg.,  Supra,  n.l,  at  36,032. 

Wiconi  has  alleged  two  bases  on  which 
NTIA  can  grant  the  substitution  request:  (1) 
FACT  is  the  agent  of  100  Indian  leaders;  and 
(2)  the  government's  “trust  responsibility"  to 
Indians.  To  support  the  agency  theory, 

Wiconi  argues  that  the  Project  was  conceived 
by  Jerry  Chris  Elliot,  who  presented  the  idea 
to  the  leaders  of  40  Indian  nations,  tribes  and 
organizations.  These  leaders,  Wiconi 
continues,  created  FACT  “solely  for  the 
purpose  of  applying  to  NTIA .  .  .”  for  a 
planning  grant,  that  this  is  FACTs  only 
purpose  and  that  FACTs  board  of  directors 
“report  to  a  constituency  which  consists  of 
leaders  of  the  now  100  nations  and  tribes 
concerned  with  the  Project.”  Wiconi's  April 
25, 1980  Statement  in  Support  of  the  Petition 
for  Extraordinary  Relief  at  2-3  (Statement  in 
Support).  Wiconi  cites  Section  274  of 
Williston  on  Contracts  (Third  Edition)  for  the 
proposition  that  an  agency  relationship  can 
be  created — “if  the  facts  fairly  disclose"  one 
is  acting  for  or  representing  another.  And,  it 
is  argued  that  because  of  the  manner  in 


'  F.Hrly  conversations  with  Wiconi  spokespersons 
indicated  that  the  March  21st  request  was  for 
waiver  of  the  January  9, 1980,  application  closing 
date  so  that  Wiconi  could  submit  its  own 
application  for  a  gfant.  PTFP  has  never  waived  the 
closing  date  and  we  refused  to  do  so  in  this  case.  45 
Fed.  Reg.  3597a  36032  (May  28. 1980);  and  note  3. 
infra.  We  have  consistently  stated  that  waiver  of  a 
closing  date  would  only  be  considered  under  the 
most  compelling  circumstances.  A  sufficient 
demonstration  has  not  been  made  to  distinguish  this 
situation  so  as  to  merit  such  a  waiver. 


which  FACT  was  created;  the  limitations  of 
its  responsibilities  to  merely  apply  for  a  PTFP 
grant;  that  Barbara  Gilbert  actually  prepared 
the  application  for  FACT'S  board,  but  was 
not  affiliated  with  FACT;  and  the  FACTs 
board  reports  to  the  Indian  leaders  shows 
that  the  leaders  are  the  principal  and  FACT 
their  agent.  From  this,  Wiconi  concludes  that 
the  leaders  substituted  it  as  the  sponsoring 
organization  after  FACT  deferred  the 
application  so  that  the  Project  would 
continue  to  be  considered  for  a  grant  this 
year. 

In  phone  conversations  NTIA's  Deputy 
Chief  Counsel  starting  on  April  17th  and  in  a 
May  7, 1980  telegram,  FACT  representatives 
Lee  Piper  and  Bemie  Whitebear  opposed  the 
substitution  request  *  as  well  as  the 
possibility  of  filing  jointly  with  Wiconi  this 
year.* 

As  you  know,  we  gave  Wiconi  the  burden 
of  presenting  evidence  to  support  its  agency  ^ 
theory.  After  reviewing  Wiconi's  material,  we 
conclude  that  they  have  not  met  this  burden. 
Wiconi  has  given  us  unsupported  and 
unverified  allegations  rather  than  providing 
us  with  facts — ^names,  dates,  resolutions, 
etc., — and  supporting  affidavits  from  those 
involved.  For  example,  throughout  the  April 
25, 1980  Statement  in  Support,  Wiconi  makes 
the  following  claims: 

FACT  was  created  by  the  leaders  of  100 
Indian  nations  and  tribes  for  the  purpose  of 
applying  for  PTFP  funds  for  the  Pixiject. 

FACTs  three  original  directors  were  not 
fully  familiar  with  the  scope  of  the  Project  or 
the  field  of  telecommunications. 

FACTs  board  of  directors  reports  to  the 
leaders  of  100  Indian  tribes  and  nations,  and 
without  the  continuing  support  of  the  leaders, 
FACT  would  not  be  able  to  implement  the 
Project 

FACT'staff  work  has  been  performed  by 
Ms.  Barbara  Gilbert  and  FACT  has  not 
sought  funds  from  any  source  other  than 
PTFP.  _ 

FACT'S  PTFP  application  was  prepared  by 
Barbara  Gilbert  who  was  acting  on  behalf  of 
Indian  organizations.  This  work  stemmed 


’Wiconi  asks  that  we  reject  FACTs  May  7th 
opposition  because  it  was  late  and  no  excuse  was 
offered  for  the  late  Tiling.  (We  had  requested  that 
FACT  comment  on  the  Wiconi's  pleadings  by  May 
6, 1980. 45  Fed.  Reg.,  supra  at  36,032).  We  will  not 
reject  the  opposition.  Wiconi  has  neither  claimed 
nor  shown  that  any  harm  or  prejudice  resulted  from 
the  one  day  delay.  Moreover,  Wiconi  overlooks  that 
FACT  had  clearly  stated  its  opposition  to  the 
substitution  in  several  phone  coversations  with 
NTIA;s  Deputy  Chief  Counsel,  and  that  this  fact  was 
promptly  relayed  to  Wiconi  representatives, 
including  Barbara  Gilbert  and  yourself,  in  phone 
conversations  with  the  Deputy  Chief  Counsel, 
starting  on  April  17. 

’In  ther  May  7th  telegram,  FACT  also  asked  that 
its  application  be  reactivated  for  this  year,  and  that 
it  be  given  until  May  19th  to  submit  amendments 
that  earlier  had  been  requested  by  the  PTFP.  Except 
in  extraordinary  circumstances,  the  time  for  Tiling 
amendments  to  applications.  Section  3201.5(b)  of  the 
PTFP  Rules,  is  strictly  adhered  to  both  for  the 
administrative  convenience  of  the  PTFP  and,  more 
importantly,  for  fairness  to  applicants  who  comply 
with  our  Tiling  deadlines.  FACT  offered  no 
justification  for  this  request  and.  accordingly,  we 
reject  the  effort  to  reactivate  the  application  and  to 
waive,  by  nearly  one  month,  the  time  for  Tiling 
amendments. 


from  Ms.  Gilbert's  relationship  with  the 
leaders  of  the  100  nations  and  tribes. 

After  FACT  withdrew,  the  Indian  leaders 
substituted  Wiconi  for  FACT  so  that  the 
application  could  continue  to  be  considered 
and  that  action,  combined  with  FACTs 
withdrawal,  terminated  the  agency 
relationship  between  FACT  and  the  Indian 
people.  * 

Several  of  these  factors  would  be  relevant 
to  our  decision  to  grant  the  substitution  if 
they  had  been  proven.  Unfortunately,  Wiconi 
had  failed  to  provide  us  with  names,  dates,  or 
documents  to  support  its  allegations.  Neither 
the  Indian  leaders  nor  their  organizations  are 
identified;  no  date  is  given  for  the  meetings  at 
which  FACT  wa's  selected,  and  subsequently 
dismissed,  as  agent  and  Wiconi  substituted; 
no  copies  of  resolutions  or  minutes  of 
meetings  were  provided;  and  no  written 
statements  from  Indian  leaders,  sworn  or 
,  unsworn,  in  support  of  Wiconi's  claims  were 
,  given 'to  NTIA.  "ITie  only  verification  is  an 
affidavit  from  Barbara  Gilbert,  who  is  not  an 
Indian  leader.  She  only  states  that  the  facts 
set  out  in  Wiconi's  Statement  in  Support  are 
true  to  the  best  of  her  knowledge  and  belief. 

In  many  respects,  FACT'S  FY  1979  and  1980 
applications  appear  to  be  substantially  alike, 
using  the  same  basic  technology  to  achieve 
the  same  goals.  Contrary  to  Wiconi's 
assertions  of  the  lack  of  knowledge  or 
familiarity  with  the  Project  on  the  part  of 
FACTs  directors,  FACTs  FY  1979 
application  was  signed  by  Lawrence  Tekala, 
a  FACT  director,  and  he  is  listed  as  the 
contact  person  for  the  application.  The  FY 
1979  application  does  not  indicate  that 
Barbara  Gilbert  was  the  preparer.  (Barbara 
Gilbert  is  listed  as  the  project  director  and 
contact  person  on  FACTs  FY  1980 
application.)  And,  nowhere  in  that 
application,  or  for  that  matter,  in  the  FYT980 
application,  does  it  indicate  that  FACTs  only 
purpose  is  to  apply  for  a  PTFP  grant  or  that 
FACTs  board  is  to  report  to  the  Indian 
leaders.  The  applications  state  that  the 
Project  was  conceived  and  FACT  was  formed 
on  April  20, 1979,  by  several  Indian 
individuals  and  organizations,  FY  1979 
application,  150-P,  Program  Narrative  at  2; 

FY  1980  application,  1138-T,  Program 
Narrative  at  8.  The  Wiconi  ^plication's 
Program  Narrative  is  essentially  identical  and 
the  statement  of  the  background  of  the 
Project  does  not  say  that  FACT  was  formed 
by  40  to  100  Indian  leaders.  At  most,  FACT'S 
application  states  that  the  organization  was 
“created  to  direct  and  pursue  the 
development  of  a  National 
Telecommunications  Network  controlled  by 
Indian  and  Native  People."  FY  1979 
application,  150-P,  Program  Narrative  at  5. 
This  is  hardly  an  indication  that  FACT  is  a 
surrogate  of  the  Indian  leaders  and  not  an 
idependent  legal  entity. 

In  short,  Wiconi's  supporting  materials  are 
insufficient,  in  light  of  FACT'S  opposition  and 
the  statements  in  its  applications,  to 
establish,  by  even  a  preponderance,  the 
existence  of  the  agency  relationship  and 
NTIA's  authority  to  ratify  the  removal  FACT 
from  its  timely  filed  application.* 


*We  also  note  that  Wiconi  was  advised 
repeatedly,  and  as  early  as  April  leth,  that  it  was 
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Accordingly,  we  conclude  that  the  facts 
provided  by  Wiconi  do  not  “fairly  disclose” 
that  an  agency  relationship  ever  existed 
between  FACT  and  the  Indian  leaders.  See 
Williston,  supra,  page2. 

Independent  of  the  agency  theory,  Wiconi 
argues  that  NTIA,  and  all  Federal  agencies, 
are  “legally  bound  to  act  in  the  best  interests 
of  the  American  Indian  people"  because  of 
the  “unique  legal  responsibilities"  the  Federal 
government  owes  to  the  Indian  peope;  Le.,  the 
trust  relationship.  Statement  in  Support  at  6, 
citing  Cherokee  Nation  v,  Georgia.  30  U.S.  1 
(1831)  and  Federal/Indian  Relationship  from 
Old  Problems — Present  Issues:  Nine  Essays 
on  American  Indian  Law  (Inst,  for 
Development  of  Indian  Law).  Specifically, 
Wiconi  argues  that  FACTs  failure  to  amend 
its  application  in  response  to  a  PTFP  request 
(and  its  “withdrawal”  of  the  application) 
jeopardizes  the  Project’s  chances  for  funding. 
Therefore,  NTIA,  acting  in  the  best  interests 
of  the  American  Indian  people,  should  allow 
Wiconi  to  prosecute  the  application  in  place 
of  FACT.  In  addition,  Wiconi  representatives 
have  stated  to  us  that  the  coalition  supporting 
the  Project  is  fragile  and  that  failure  to 
continue  the  application  this  year 
dramatically  reduces  the  chances  of  it  being 
refiled  next  year. 

Wiconi  has  failed  to  show  that  the 
generalized  theory  of  trust  responsibility 
applies  specifically  to  telecommunications 
and  the  Interior  Department  has  advised  us 
that  it  does  not.  NllA  recognizes  the 
potential  merit  of  such  a  satellite  project  and 
the  benefits  that  it  might  bring  to  the  Indian 
people.  But,  even  if  we  were  able  to  concede 
that  the  trust  responsibility  does  apply,  we 
would  still  be  unable  to  conclude,  based  on 
Wiconi’s  generalized  and  undocumented 
arguments,  that  substituting  Wiconi  for  FACT 
would  be  in  the  best  interests  of  those  people. 
Aside  from  an  allegation,  there  is  no 
indication  that  the  one  year  deferral  of  the 
application  will  preclude  the  fulfillment  of  the 
Inject.  Indeed,  this  is  the  second  year  that 
FACT  has  submitted  an  application  for  the 
Project.  It  has  not  withdrawn  from  the  Project 
but  merely  deferred  its  application  in  order 
to,  in  FACT’S  words,  “regroup  and  do  a  more 
thorough  job”  in  the  FY 1981  funding  roimd. 
Letter  of  March  13, 1980,  from  Lee  Piper  to  the 
PTFP,  Wiconi  has  not  challenged  the  truth  of 
that  statement  beyond  saying  that  it  did  not 
believe  FACT  would  have  the  continued 
support  of  the  Indian  leaders.  Absent 
affidavits  from  a  number  of  leaders  and  the 
existence  of  an  agency  relationship,  we 
cannot  conclude  that  the  best  interests  of  the 
Indian  people  would  be  served  by  our 
terminating  FACTs  interest  in  its  application 
and  substituting  Wiconi. 

NTIA  has  been  impressed  by  the  desire  of 
both  FACT  and  Wiconi  to  plan  and  construct 
the  Project.  We  also  recognize  the  potential 


Footnotes  continued  from  last  page 
ineligible  under  the  PTFP  Rules  because  it  articles 
of  incorporation  did  not  authorize  it  to  provide 
public  telecommunications  services  nor  state  that  it 
was,  at  least  in  part,  organized  for  cultural  or 
educational  proposes.  See  47  U.S.C.  Sections 
392(a)(1),  397(7)(B)  and  (11),  as  amended  by  the 
Public  Telecommunications  Financing  Act  of  1978; 
and  Section  2301.4(a)(4)  of  the  PTFP  Rules.  This  fact, 
however,  is  not  controlling  of  our  decision  here. 


benefits  to  the  Indian  people  of  such  a 
project.  We  deeply  regret  the  division 
between  two  important  Indian  organizations 
and  sincerely  hope  that  representatives  of  the 
American  Indian  community  will  be  able  to 
hie  for  the  next  round  of  facilities  grants  in 
January  1981. 

- Sincerely, 

John  Cameron, 

Director,  Public  Telecommunication 
Facilities  Division. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.,  August  8, 1980. 

To:  John  Cameron. 

From:  Gregg  Skall. 

Subject:  Overhead  expenses  and  capital 
expenditures  of  PTFP  grantees. 

You  have  asked  whether  the  Public 
Telecommunications  Facilities  Program 
(PTFP)  may  distinguish  between  planning 
grants  and  construction  grants  for  the 
purpose  of  refusing  to  allow  “overhead” 
expenses  as  eligible  costs  in  situations 
involving  construction  grants.  In  addition, 
you  question  whether  the  program  may  allow 
the  use  of  its  funds  for  the  purchase  of  office 
equipment  in  the  case  of  planning  grants,  and 
if  so,  what  disposition  should  be  made  of 
such  equipment  when  the  grant  is  completed. 
Both  of  these  questions  relate  to  the 
management  of  the  grant-in-aid  program  by 
the  agency  and  are  controlled  by  the  Office  of 
Management  and  Budget  (OMB)  Circulars  A- 
21  and  A-122,  and  Federal  Management 
Circular  (FMC)  74-4.  (Copies  of  these 
circulars  are  attached).  Having  reviewed 
these  materials,  I  hnd  that  the  PTFP  may  not 
distinguish  between  planning  grants  and 
construction  grants  for  the  purpose  of 
“overhead”  expenses.  Many  of  these 
expenses,  however,  may  be  disallowed  at  the 
agency’s  discretion  regardless  of  the  type  of 
grant  involved.  As  for  the  purchase  of  office 
equipment  for  use  in  the  execution  of  PTFP 
planning  grants,  both  OMB  Circulars  A-21 
and  A-122,  and  FMC  74-4  treat  the  purchase 
of  equipment  as  a  capital  expenditure  that 
may  be  disallowed  by  the  agency.*  However, 
Circulars  A-21  and  A-122  define  equipment 
as  property  having  a  per  unit  acquisition  cost 
of  $500  or  more. 

The  circulars  cited  above  divide  recipients 
of  Federal  grants  into  three  categories:  State 
and  local  governments  (FMC  74-4), 
educational  institutions  (Circular  A-21),  and 
nonprofit  organizations  (Circular  A-122). 
Since  Circulars  A-21,  A-122  and  FMC  74-4 
all  relate  to  the  cost  principles  applicable  to 
grants,  and  since  they  overlap  to  a  great 
extent,  I  will  limit  discussion  of  FMC  74-4 
and  Circular  A-122  to  noting  any  substantial 
differences  between  them  and  Circular  A-21. 
The  purpose  of  these  circulars,  as  stated  in 
Circular  A-21  is  to  “[establish]  the  principles 
for  determining  costs  applicable  to  grants, 
contracts,  and  other  agreements. . . .  Agencies 
are  not  expected  to  place  additional 


'  Circular  A-21  also  states:  “All  Federal  agencies 
that  sponsor  research  and  development,  training, 
and  other  work  . . .  shall  apply  the  provisions  of  this 
Circular  in  determining  the  costs  incurred  for  such 
work." 


restrictions  on  individual  items  of  cost.” 

Thus,  agency  compliance  with  the  cost 
accounting  procedures  and  principles  of 
Circular  A-21  is  necessary,  and  agency 
discretion  in  matters  of  cost  allowability  is 
limited  to  situations  in  which  such  discretion 
is  specifically  granted. 

'liie  PTFP  has  treated  “oveihead  expenses” 
for  planning  grants  as  eligible  costs,  llie 
question  has  been  raised  whether  the  PTFP 
may  treat  “overhead  expenses”  for 
construction  grants  as  ineligible  costs.  The 
general  provisions  relating  to  the  allowability 
of  selected  items  of  cost  are  found  in  f  J  of  the 
Attachment  to  Circular  A-21.*  Since  none  of 
the  circulars  make  any  distinction  in 
allowable  costs  based  on  whether  the  grant  is 
for  planning  or  for  construction,  the  cost 
accoimting  principles  of  f  J  must  be  applied  to 
both  planning  and  construction  grants  in  the 
same  manner,  unless  f  J  gives  the  PTFP  the 
discretion  to  allow  or  disallow  a  certain  type 
of  cost.  Thus,  as  a  general  rule,  whatever 
costs  are  allowable  under  |J  for  planning 
grants  are  also  allowable  under  fj  for 
construction  grants. 

Paragraph  J  lists  a  multitude  of  allowable 
and  imallowable  costs  and  does  not  use  the 
term  “overhead  expenses.”  It  is,  therefore, 
necessary  to  examine  each  item  of  cost  to 
determine  whether  it  is  allowable.  Rather 
than  presenting  each  item  of  cost  here  and 
trying  to  determine  whether  that  item  could 
be  labeled  “overhead,”  I  have  attached  a 
copy  of  each  circular.  In  doing  so,  you  should 
refer  to  an  accepted  definition  of  that  term: 
“Those  general  charges  or  expenses, 
collectively,  in  any  business  which  cannot  be 
charged  up  as  belonging  exclusively  to  any 
particular  part  of  the  work  or  product,  as 
rent,  taxes,  insurance,  lighting,  heating, 
accounting,  and  other  office  expenses. .  .  .”* 
If  you  have  any  question,  as  to  whether  a 
specific  “overhead”  cost  is  allowable  or 
•disallowable,  please  let  me  know.* 

The  purchase  of  office  equipment  by  a 
recipient  of  a  planning  grant  is  by  and  large 
discretionary  with  the  agency.  The  circulars 
do  not  make  any  distinction  between 
planning  grants  and  construction  grants.  But 
1J  §  13  of  the  Attachment  to  Circtilar  A-21 
states  that  “[cjapital  expenditures  for  general 
purpose  equipment  •  .  .  are  allowable  as 
direct  charges,  except  where  approved  in 
advance  by  the  sponsoring  agency.” 
“Equipment,”  for  the  purposes  of  fj  §  13, 
means  “nonexpendable  tangible  personal 
property  having  a  useful  life  of  more  than  two 
years,  and  an  acquisition  cost  of  $500  or  more 
per  imit. .  .  .”  “General  purpose  equipment” 
is  defined  to  mean  “equipment,  the  use  of 
which  is  not  limited  to  research,  medical, 
scientific,  or  other  technical  activities” — a 
dehnition  that  would  seem  to  encompass 
office  equipment.  Thus,  for  educational 
institutions  and  nonprofit  organizations  the 
cost  of  office  equipment  with  a  per  unit  price 
of  less  than  $500  is  allowable  without  the 
advance  approval  of  the  agency.  For  State 


*  See  also  Attachment  B  to  FMC  74-4,  and 
Attachment  B  to  Circular  A-122. 

’Webster's  2nd  Unabridged  Dictionary. 

*To  aid  applicants  and  grantees  it  would  be 
possible  for  the  PTFP  to  establish  a  list  of  eligible 
and  ineligible  costs,  but  such  a  list  would  have  to 
conform  to  the  circulars. 
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and  local  governments,  however,  the 
requirements  are  somewhat  different.  FMC 
74-4  provides  that  the  cost  of  equipment  is 
allowable  "when  such  procurement  is 
specifically  approved  by  the  Federal  grantor 
agency.”  *  “Equipment"  is  not  defined  and  no 
dollar  amount  is  established  for  the 
requirement  of  prior  agency  approval  of  a 
purchase  of  equipment.  Thus,  for  State  and 
local  governments  prior  approval  to  spend 
PTFP  funds  for  office  equipment  must  be 
obtained,  even  if  the  cost  of  the  equipment  is 
less  than  $500. 

Assuming  that  the  PTFP  approves  the 
purchase  of  office  equipment  for  use  in 
connection  with  a  planning  grant— or  in  the 
case  of  an  educational  institution  or  a 
nonprofit  organization,  that  the  institution 
purchases  office  equipment  without  the 
approval  of  the  agency — a  question  arises  as 
to  what  happens  to  the  property  at  the  end  of 
the  project.  The  Public  Telecommunications 
Financing  Act  of  1978  (Act),*  requires  that  the 
PTFP  maintain  a  ten-year  interest  in  the 
facilities  of  a  public  telecommunications 
entity  constructed  with  a  PTFP  grant. 
However,  that  interest  only  attaches  to  funds 
"for  [the]  construction  [not  for  the  planning] 
of  public  telecommunications  facilities"  and 
begins  to  run  only  after  the  completion  of  the 
project.’ Neither  the  Act  nor  Circular  A-21 
has  any  specific  provision  regarding  the 
treatment  of  office  equipment  purchased  in 
connection  with  grants.* 

Since  Circular  A-21  and  FMC  74-4 
generally  apply  only  to  the  agency’s 
determination  of  allowable  costs,  it  is 
necessary  to  examine  Circulars  A-102  and 
A-110  to  see  whether  these  circulars  provide 
any  guidance.  Attachment  N  to  Circulars  A- 
102  and  A-110  states,  that  title  to  property* 
acquired  with  Federal  funds  is  conditionally 
vested  in  the  grantee.  When  a  grantee  ceases 
to  need  thO  property  in  connection  with 
Federally  sponsored  activities,  it  may  dispose^ 
the  property  and  retain  any  proceeds,  unless  ' 
the  property  had  a  per  unit  acquisition  cost  of 
$1,000  or  more.  If  the  per  unit  acquisition  cost 
was  $1,000  or  more,  the  grantee  may  retain 
the  property  for  its  use  provided  that  it 
reimburses  the  Federal  government  for  its 
share  of  the  current  fair  market  value  of  the 
property.  If  the  grantee  cannot  use  the  item, 
the  agency  may  (at  the  request  of  the  grantee] 
either  sell  the  property  or  take  the  property 
for  use  of  the  Federal  government.  In  either 
case,  the  agency  must  reimburse  the  grantee 
for  the  grantee's  share  of  the  property's 
current  fair  market  value. 


*  Attachment  B  to  FMC  74-4,  fC  §  3.  See  also 
Attachment  B  to  Circular  A-122.  ^13  §  b(l). 

*Pub.  L  No.  95-567. 92  Stat  2405.  47  U.S.C.  i  390, 
et  seq.  (1978). 

’47  U.S.C.  S  392(g). 

•FMC  74-4,  however,  provides  that: 

When  assets  acquired  with  Federal  grant  funds 
are  (a)  sold,  (b)  no  longer  available  for  use  in  a 
Federally  sponsored  program,  or  (c)  used  for 
purposes  not  authorized  by  the  grantor  agency,  the 
Federal  grantor  agency's  equity  in  the  assets  will  be 
refunded  in  the  same  proportion  as  the  Federal 
participation  in  its  costs. 

•For  the  purposes  of  Circulars  A-102  and  A-110, 
the  term  "property"  refers  to  nonexpendable 
personal  property  as  dehned  in  $  2(c)  of  Attachment 
N — j.e.,  "tangible  personal  property  having  a  useful 
life  of  more  than  one  year  and  an  acquisition  cost  of 
$300  or  more  per  unit." 


Attachments; 

Circular  A-21 
Circular  A-122 
FMC  74-4 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.,  Septembers,  1980. 

Mr.  William  H.  Kroll, 

Indiana  University  Radio  and  Television 
Services,  Radio  and  Television  Building, 
Bloomington,  Ind. 

Dear  Mr.  Kroll:  Dr.  John  Cameron,  Director 
of  the  Public  Telecommunications  Facilities 
Program  (PTFP],  has  asked  me  to  respond  to 
your  letter  of  June  27, 1980,  in  which  you 
inquired  whether  WTIU-TV  could  obtain 
remuneration  from  commercial  television 
stations  for  the  use  of  programs  produced  by 
wnU-TV  with  PTFP  funded  equipment. 

The  Public  Telecommunications  Financing 
Act  of  1978  ’  provides  that  each  applicant  for 
a  PTFP  grant  must  give  assurances  that  “[the] 
public  telecommunications  facilities  will  be 
used  only  for  the  provision  of  public 
telecommunications  services.”  47  U.S.C. 
i  392(a](4].  We  have  interpreted  this 
provision  to  be  a  condition  of  eligibility,  such 
that  if  a  grantee  would  cease  to  be  eligible 
the  grant  would  have  to  be  terminated.  See  15 
C.F.R.  §  2301.32  (1979).  This  does  not  mean, 
however,  that  a  PTFP  grantee  is  totally 
prohibited  from  allowing  a  commercial 
organization  to  use  a  program  that  it  had 
orginally  produced  for  distribution  through 
public  telecommunications  facilities. 

Since  one  of  the  PTFP's  objectives  is  to 
extend  delivery  of  Public 
Telecommimications  services  to  as  many 
citizens  of  the  United  States  as  possible  by 
the  most  efficient  and  economical  means,  we 
encourage  the  widest  distribution  of  the 
noncommercial  educational  and  cultural 
programs  produced  with  PTFP-funded 
equipment.  Therefore,  in  our  Notice  of 
Proposed  Rulemaking,  44  FR  13,262, 13,267 
(1979],  we  expressed  our  belief  that  the 
critical  factor  for  us  to  consider  in 
determining  whether  a  use  conforms  with 
§  392(a](4]  is  whether  the  program  “was 
produced  and  will  be  used  primarily  by  the 
grantee  or  other  noncommercial  entity.” 
(Emphasis  added.]  Thus,  a  grantee  may  allow 
a  commercial  organization  to  use  programs 
produced  with  PTFP-funded  equipment  and 
may  charge  the  commercial  organizations  for 
that  use,  provided  that  it  first  “make  a 
substantial  effort  to  make  the  program 
available  to  other  noncommercial  entities 
and  cultural  and  educational  groups.”  PTFP 
Report  and  Order,  44  FR  30,898,  30,911  (1979). 
Once  those  avenues  of  distribution  have  been 
explored,  the  grantee  may  distribute  the 
program  to  commercial  organizations. 

Since  it  is  unclear  from  your  letter  exactly 
what  actions  WTIU-TV  intends  to  undertake 
to  make  the  program  available  to  other 
noncommercial  entities,  I  cannot  issue 
binding  opinion  as  to  whether  those  efforts 
are  “substantial”  enough  to  permit  WTIU-TV 
to  sell  the  programs  to  commercial 
organizations.  If  you  would  provide  us  in 


'  Pub.  L  No.  95-567,  92  Stat.  2405.  47  U.S.C.  i  390. 
et  seq.  (1978). 


greater  detail  with  the  information  as  to  the 
type  of  distribution  that  WTIU-TV  intends 
and  how  WTIU-TV  will  go  about  making  the 
program  available  to  other  noncommercial 
entities.  I  would  be  willing  to  provide  the 
opinion  you  request.  If  you  have  further 
questions  prior  to  preparation  of  that  material 
please  feel  free  to  call  me  or  Kenneth 
Salomon,  Deputy  Chief  Counsel  at  (202]  377- 
1866. 

Sincerely, 

Gregg  P.  Skall,  Chief  Counsel. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.  September  10, 1980. 

To:  John  Cameron,  Director. 

From:  Gregg  Skall,  Chief  Counsel. 

Subject:  Bonding,  ffnancial  management, 
reporting  and  record  keeping 
requirements  for  PTFP  grantees. 

In  order  to  establish  consistent  and  imiform 
practices  among  the  various  Federal  agencies 
and  departments  administering  grant-in-aid 
programs,  the  Offfce  of  Management  and 
Budget  (OMB]  has  issued  two  circulars  which 
prescribe  uniform  administrative 
requirements  for  each  agency  to  follow.’  In 
accordance  with  these  circulars  and  the 
proposed  Department  of  Commerce  (DoC] 
administrative  order  on  grant  administration, 
44  Fed:  Reg.  54,910  (September  21, 1979], 

NTIA  has  adopted  certain  policies  and 
reporting  requirements  in  its  Interim  Grant 
Regulations  with  which  all  grantees  must 
comply. 

First,  every  grantee  must  establish  a 
Financial  Management  System  that  meets  the 
requirements  of  the  applicable  circular 
(Attachment  G  to  Circular  A-102  or 
Attachment  F  to  Circular  A-110].  Although 
the  particulars  of  the  system  are  left  for  the 
most  part  to  the  individual  grantee,  each 
system  must  at  a  minimum  provide  for.  (1]  the 
accurate,  current,  and  complete  disclosure  of 
financial  results  to  the  grantor  agency;  (2] 
records  adequate  to  identify  the  source  of 
funds  and  the  use  made  of  the  funds;  (3] 
systems  for  the  grantee's  effective  control 
over  and  accountability  for  all  funds, 
property  or  other  assets;  (4]  systems  which 
allow  for  a  comparison  of  bu^eted  amounts 
against  actual  expenditures;  (5]  a  method  of 
minimizing  the  time  elapsing  between  the 
transfer  of  funds  from  the  Government  and 
their  disbursement  by  the  grantee;  (^  a 
method  of  determining  reasonableness, 
allowability  or  allocability  of  costs;  (7] 
accounting  records  supported  by  a  source 
documentation;  (8]  a  system  of  audits 
(internal  or  otherwise];  and  (9]  a  systematic 
method  for  quickly  and  accurately  resolving 
any  audit  ffndings. 

Second,  as  a  part  of  this  system,  each 
grantee  must  comply  with  minimum 
prescribed  financial  reporting  requirements. 
(Attachment  H  to  Circular  A-102  or 
Attachment  G  to  Circular  A-110].  Under 
those  attachments  the  PTFP  has  the  option  to 
permit  grantees  to  ffle  only  a  “Request  for 


'  OMB  Circulars  A-102  (for  grants  to  State  and 
Local  Governments)  and  A-110  (for  grants  to 
institutions  of  higher  education,  hospitals  and  other 
non-profit  organizations). 
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Advance  or  Reimbursement”  form  (S.F.  270] 
in  lieu  of  either  a  “Financial  Status  Report" 
form  or  an  “Outlay  Report  and  Request  for 
Reimbursement"  form.  However,  in  order  to 
exercise  this  option  the  PTFP  must  examine 
each  of  the  forms  involved  and  make  a 
written  determination  that  the  information 
contained  in  the  “Request  for  Advance  or 
Reimbursement”  form  provides  adequate 
financial  accountability.  Once  the  FITP 
makes  such  a -determination,  grantees  may 
use  the  “Request  for  Advance  or 
Reimbursement"  form  instead  of  either  the 
“Financial  Status  Report”  form  or  the  "Outlay 
and  Request  for  Reimbursement"  form. 
Grantees  must  Hie  an  original  and  two  copies 
of  the  “Request  for  Advance  or 
Reimbursement"  form  when  they  desire  to 
obtain  reimbursement  for  any  expenses  they 
incur  in  performing  a  grant.  (A  copy  of  this 
form  is  attached  as  E^^ibit  A.  In  the  event 
that  the  “Request  for  Advance  or 
Reimbursement"  form  is  used  by  the  PTFP 
solely  for  advances,  grantees  must  file  a 
“Financial  Status  Report”  form  (S.F.  269), 
regardless  of  the  Ri  Fh  determination  to  use 
only  the  “Request  for  Advance  or 
Reimbursement”  form.  (A  copy  of  the 
“Financial  Status  Report”  form  is  attached  as 
Exhibit  2.) 

Third,  all  grantees  that  receive  advances 
(no  matter  how  short  the  period)  are  also 
required  to  file  a  “Report  on  Federal  Cash 
Transactions”  form  (S.F.  272).  In  cases  where 
assistance  is  provided  solely  by 
reimbursement,  after  funds  have  been  spent 
by  grantees,  this  form  is  not  required.  The 
fhequency  of  this  report  is  to  be  determined 
by  the  PTFP,  but  the  PTFP  may  not  require 
more  than  original  and  two  copies  to  be  filed 
on  a  quarterly  basis.  (A  copy  of  this  form  is 
attached  as  Exhibit  3.) 

Fourth,  grantees  must  continually  monitor 
the  performance  of  projects  that  are  paid  for 
with  PTFP  grant  funds.  To  assure  that  time 
schedules  are  being  met.  Attachment  I  to 
Circular  A-102  and  Attachment  H  to  Circular 
A-110  place  great  reliance  on  each  grantee  to 
manage  the  day-to-day  operations  of  grant 
supported  activities.  In  discharging  this 
obligation,  grantees  must  submit  performance 
reports  at  least  annually  (at  most  quarterly] 
during  execution  of  the  grant  project  and 
must  submit  a  Hnal  teclmical  or  performance 
report,  at  a  time  specihed  by  the  PTFP  after 
the  completion  of  the  project.  (If  there  is  a 
change  in  circumstances  that  has  a 
substantial  impact  on  the  completion  of  the 
project,  grantees  must  notify  the  agency 
immediately,  even  if  a  progress  report  is  not 
immediately  due.)  Attachment  I  (Attachment 
H)  provides  the  PTFP  with  the  option  of 
waiving  the  required  performance  reports: 

(a)  When  the  grantee  is  required  to  submit 
a  performance  report  with  a  continuation  or 
renewal  application. 

(b)  When  the  Federal  agency  determines 
that  on-site  technical  inspections  and 
certiRed  completion  data  will  be  sufficient  to 
evaluate  construction  projects. 

(c)  When  the  Federal  agency  requests 
annual  financial  reports  on  a  Rscal  year  basis 
but  it  is  necessary  to  get  annual  progress 
reports  on  a  calendar  year  basis. 

Of  these  three  bases  for  waiving  the  filing 
of  performance  reports,  subparagraph  (b) 


seems  to  be  particularly  appropriate.  That 
subparagraph,  however,  relates  only  to 
construction  projects  and  would  not  he  a 
sufRcient  basis  to  waive  performance  reports 
for  recipients  of  PTFP  planning  grants.  In 
order  to  waive  the  flling  of  performance 
reports  for  planning  grants,  the  PTFP  staff 
must  make  a  determination  that  one  of  the 
remaining  subparagraphs  is  applicable  to 
planning  grants.  That  determination  should 
also  be  in  writing  and  precede  or  coincide 
with  the  issuance  of  any  memorandum  from 
the  Office  of  Chief  Counsel  to  PTFP  grantees 
on  the  reports  that  the  grantees  must  file. 

Fifth,  each  grantee  is  required  to  establish 
a  procedure  for  obtaining  bonding  and 
insurance  (bid  guarantees,  performance 
bonds  and  payment  bonds)  from  contractors 
-and  subcontractors  for  the  construction  or 
improvement  of  facilities.  Where  the  contract 
between  the  grantee  and/or  contractor  (or 
between  a  contractor  and  a  subcontractor)  is 
for  $100,000  or  less,  the  PTFP  will  presume 
that  the  grantee's  procedures  of  bonding  and 
insurance  are  adequate.  If  the  contract 
exceeds  $100,000,  the  grantee  must  either 
obtain  PTFP  approval  of  its  bonding  and 
insurance  procediu%s  or  must  follow  the 
requirements  set  on  in  paragraph  2  of 
Attachment  B  to  Circulars  A-102  and  A-110. 
Under  that  attachment  grantees  must  obtain: 

(a)  a  bid  guarantee  from  each  bidder  that  is 
equivalent  to  five  percent  of  the  price  bid;  * 

(b)  a  performance  bond  from  the  contractor 
for  100  percent  of  the  contract  price;  *  and  (c) 
a  payment  bond  from  the  contractor  for  100 
percent  of  the  contract  price.* 

Sixth,  Attachment  K  to  Circular  A-102  and 
Attachment  J  to  Circular  A-110  require  that 
the  grantee  immediately  notify  the  PTFP  in 
any  case  where  the  grantee  expects  the 
amount  of  the  grant  to  exceed  his  or  her 
actual  needs  by  $5,000  or  five  percent  of  the 
total  grant  (whichever  is  greater). 

Finally,  all  grantees  are  required  to 
maintain  records  (fmancial  records, 
supporting  documents,  statistical  records, 
and  all  other  records  pertinent  to  the  grant) 
for  a  period  of  three  years.  See  Attachment  C 
to  Circulars  A-102  and  A-110.  The  retention 
period  generally  begins  to  run  on  the  date  of 
the  submission  of  the  ffnal  expenditure 
report.  However,  the  retention  period  for 
nonexpendable  property  does  not  begin  to 
run  until  the  proper^  has  been  finally 
disposed  of.*  Thus,  grantees  must  retain 
records  of  all  property  with  an  acquisition 
price  of  more  than  $300  obtained  with  PTFP 
grant  funds  for  three  years  after  the  ten-year 
period  of  Federal  interest  expires  or  for  three 
years  after  the  property  is  otherwise  sold  and 


’A  bid  guarantee  consists  of  a  firm  commitment 
such  as  a  bid  bond,  certihed  check,  or  other 
negotiable  instrument  accompanying  a  bid. 

*  A  performance  bond  is  a  bond  to  assure  that  the 
contractor  fulfills  all  the  obligations  under  a 
contract. 

*  A  payment  bond  is  a  bond  to  assure  the 
payment  of  all  persons  supplying  labor  and 
materials  in  performing  the  contract. 

‘Attachment  N  to  Circulars  A-102  and  A-110 
defines  nonexpendable  personal  property  (as 
distinquished  from  real  property)  to  the  “tangible 
personal  property  having  a  useful  life  of  more  than 
one  year  and  an  acquisition  cost  of  $300  or  more  per 
unit. 


ceases  to  be  subject  to  any  Federal  interest.  If 
any  litigation,  claim  or  audit  is  started  before 
the  expiration  of  the  three-year  period,  the 
grantees  must  retain  the  records  until  the 
litigation,  claim  or  audit  has  been  resolved. 

To  assist  grantees  in  understanding  the 
required  forms,  I  have  drawn  up  a  chart  that 
is  attached  as  Exhibit  4.  The  specifics  of  this 
chart  will,  of  course,  change  with  the  final 
decisions  that  are  made  regarding 
“advances"  and  the  frequency  of 
performance  reports. 

Attachments. 

U.S.  Department  of  Conunerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.,  September  15, 1980. 

To:  John  Cameron. 

From:  Gre(^  Skall. 

Subject:  Eligibility  of  solar  power  sources  for 
PTFP  grants. 

You  have  asked  whether  the  Public 
Telecommunications  Facilities  Program 
(PTFP)  may  alter  Section  2301.35(a)(12)  *  of 
the  rules  to  allow  the  funding  of  “electrical 
power  sources  other  than  those  supplied  hy 
utility  companies.”  In  particular  you  want  to 
know  whether  any  provision  of  the  Public 
Telecommunications  Financing  Act  of  1976 
(Act)  *  prohibits  the  funding  of  solar-powered 
translators. 

Upon  review  1  conclude  that  nothing  in  the 
Act  prohibits  the  funding  of  solar-powered 
translators  or,  for  that  matter,  any  other 
electrical  power  source.  Congress  left  to  the 
Department  of  Commerce  (hence,  the 
National  Telecommunications  and 
Information  Administration)  the 
determination  as  to  what  types  of  equipment 
should  be  eligible  for  PTFP  funds.  As  I 
understand  it  the  staff  developed  Section 
2301.35(a)(12)  because  they  perceived  a  need 
to  conserve  the  Agency’s  funds  for  program 
purposes.  Since  the  Act  does  not  prohibit  the 
yitv  from  funding  electrical  power  sources, 
there  is  no  reason  why  the  PTFP  could  not 
amend  or  waive  Section  2301.35(a)(12)  to 
allow  the  funding  of  solar-powered 
translators.  In  doing  so,  however,  the  PTFP 
must  base  its  funding  of  solar-powered 
translators  on  some  rational  distinction 
between  solar-power  sotuties  and  other 
electrical  power  sources,  and  must  articulate 
that  distinction  in  amending  the  rules  or 
granting  a  waiver.* 

The  PTFP  may  also  achieve  its  goal  of 
funding  solar-powered  translators  (at  least  in 
part)  without  altering  the  rules  by 
distinguising  between  the  funding  of  a 
translator  in  which  photo-electric  power  is  an 
integral  part  of  the  translator  itself  and  the 
funding  of  a  solar-energy  source  that  is  a 
piece  of  equipment  separate  and  distinct  from 


'  5  C.F.R.  S  2301.35(a)(12)  states  that  “(ejquipment 
providing  power  to  the  facility,  including 
transformers,  regulators,  generators  and  related 
equipment  (is  ineligible  for  funding). 

*  Pub.  L  No.  95-567, 92  Stat.  2405. 47  U.S.C.  S  390 
(1978). 

‘  Since  our  funding  of  solar-powered  translators 
would  further  the  announced  Federal  policy  of 
encouraging  the  development  of  solar  technology, 
that  announced  policy  would  provide  a  sound  basis 
on  which  to  distinguish  between  solar-power 
sources  and  other  electrical  power  sources. 


74012 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7,  1980  /  Notices  ^ 


the  translator  (or  other  telecommunications 
equipment).  Section  2301.35(a)(12),  as 
presently  written,  only  prohibits  the  fimding 
“(e]quipment  providing  power  to  the  facility. 

.  .  Where  the  power  source  is  an  integral 
part  of  the  eligible  equipment — e.g.,  where  a 
translator  is  powered  by  photo-electric  cells 
that  are  attached  to  (otherwise  incorporated 
as  a  part  of)  the  translator  itself — the 
question  of  eligibility  would  depend  on 
whether  the  imderlying  equipment  was  in  fact 
eligible. 

Before  the  PTFP  amends  its  rules  or 
otherwise  funds  solar-powered  translators, 
however,  I  believe  it  would  be  advisable  for 
the  PTFP  to  investigate  the  extent  to  which 
grants  for  similar  equipment  could  be 
obtained  through  other  agencies  or 
departments.  In  particular,  I  believe  that  the 
Department  of  Energy  (DoE)  presently 
operates  a  Small  Grants  Program  through 
which  PTFP  grantees  might  obtain  grants  for 
solar-powered  translators.  I  have  attached  a 
summary  that  DoE  has  developed  to  explain 
its  Small  Grants  Program  for  “Appropriate 
Technology.”  Robert  Hunter  of  this  office  has 
spoken  with  Hal  Devoe  of  DoE  (252-9104) 
relating  to  the  possibility  of  the  joint  funding 
of  several  projects  by  NTIA  and  DoE. 
Although  Mr.  Devoe  was  not  sure  of  the 
extent  to  which  DoE  would  be  able  to 
coordinate  its  activities  with  NTIA,  he 
indicated  a  desire  to  discuss  possible  NTIA/ 
DoE  cooperative  efforts.  If  you  would  like  to 
further  investigate  joint  NTIA/DoE  activities, 
please  let  either  Robert  Hunter  or  Kenneth 
Salomon  of  this  office  know,  so  they  might 
attend  any  meeting. 

I  also  believe  that  DoE  is  developing  a 
demonstrations  program  for  solar 
technologies  that  may  be  available  for  PTFP 
grantees  in  the  near  ffiture.  If  you  desire  more 
information  on  this  program,  you  should 
contact  Andrew  Krantz  of  DoE  (376-1956). 

Attachment. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration 
Washington,  D.C.,  September  17, 1980. 

Robert  A.  Woods,  Esq., 

Schwartz,  Woods  B- Miller, 

Suite  206,  The  Palladium, 

1325  Eighteenth  St,  N.  W., 

Washington,  D.C. 

Re:  NTIA  File  No.  1001 CTB. 

Dear  Mr.  Woods:  Thank  you  for  your  letter 
to  the  National  Telecommunications  and 
Information  Administration  (NTIA)  on  behalf 
of  WVIZ-TV  regarding  the  application  of 
WEAO-TV  for  a  grant  to  expand  its  coverage 
area  from  the  Public  Telecommunication 
Facilities  Program  (PTFP).  Dr.  John  Cameron, 
Director  of  the  PTFP  has  consulted  with  this 
office  and  asked  me  to  respond.  In  reviewing 
that  application,  the  PTFP  staR  has 
considered  WVIZ-TV’s  objections  and  the 
response  to  them  from  Richard  D.  Marks  and 
Michael  Goldstein  on  behalf  of  WEAO-TV. 
For  the  reasons  stated  below,  the  PTFP  has 
granted  WEAO.TV’s  application. 

In  your  letter,  you  state  that  WEAO-TV’s 
application  as  presently  proposed  would 
expand  WEAO-TV’s  coverage  area  to  serve 
many  citizens  of  the  greater  Cleveland  area 
(already  served  by  WVI2^-’rV)  as  well  as  the 


citizens  in  many  areas  that  are  not  presently 
receiving  any  public  television  services  (such 
as  signiHcant  portions  of  Stark  and  Wayne 
Counties,  including  the  communities  of 
Canton,  Massilon,  Wooster,  Rottman  and 
Orrville).  The  essence  of  WVIZ-TV’s 
objection  to  WEAO-TV’s  application  is  the 
belief  that  such  coverage  is  undesirable 
because  both  WVIZ-'TV  and  WEAO-’TV 
would  have  to  compete  on  an  expanded  basis 
for  contributions  b‘om  the  viewing  public  and 
such  competition  represents  “poor  planning” 
for  public  television.  ‘ 

While  it  is  unfortunate  that  public 
television  stations  with  overlapping  service 
areas  must  compete  against  one  another  for 
contributions  from  the  public,  the 
responsibility  for  noncommercial  educational 
television  assignments  rests  solely  with  the 
Federal  Communication  Commission  (FCC). 
Under  Section  1  of  the  Communications  Act 
of  1934,  as  amended  (47  U.S.C.  §  51),  the  FCC 
is  authorized  and  directed  to  provide  of  the 
development  of  a  “Nation-wide  and  world¬ 
wide”  system  of  wire  and  radio 
communications.  In  exercising  this  authority 
the  Commission  issues  licenses  for  the 
construction,  operation  and  expansion  of 
public  television  stations  throughout  the 
United  States.  WVIZ-TV  has  already 
recognized  the  Commission’s  jurisdiction  in 
this  area  had  has  raised  this  matter  before 
the  FCC.  In  a  recent  decision  the  Commission 
ruled  that  WVIZ-TV;s  allegations  are 
completely  unsupported  by  economic  data 
.  .  .  [WVIZ-’TV]  has  failed  to  relate  its 
allegations  of  economic  harm  to  specifrc 
harm  to  the  public.  We  conclude,  therefore, 
that  [WVIZ-TV’s]  claim  of  economic  harm 
fails  to  raise  a  substantial  and  material 
issue.”  ^  In  the  same  way  that  the  FCC 
defered  to  NTIA's  judgment  in  matters  that 
are  entrusted  to  us  under  the  Public 
Telecommunications  Financing  Act  of  1978 
(Pub.  L.  No.  95.567  92  Stat.  2405,  47  U.S.C. 

§  390,  et  seg.),  we  must  defer  to  the 
Commission’s  judgment  in  matters  that  are 
entrusted  to  it — viz.,  the  licensing  of  public 
television  stations. 

Moreover,  it  is  not  at  all  clear  that 
extension  of  service,  such  as  that  proposed 
by  WEAO-TV,  should  be  discouraged  as  a 
matter  of  public  policy.  While  lower  in 
priority  than  a  first  public 
telecommunications  service,  the  expansion  of 
service  areas  of  existing  public 
telecommunications  entities  is  recognized  as 
a  priority  consideration  in  our  rules.  See  15 
C.F.R.  §  2301.20(2).  See  also  Priority  I.B.  for 
the  FY 1980  grant  round.  45  Fed.  Reg.  1988 
(January  9, 1980).  Even  when  that  expansion 


•  In  this  regard  it  should  be  noted  that  WVIZ-TV 
and  WEAO-TV  already  compete  for  contributions 
from  the  viewing  audience  because  WVIZ-TV’s 
coverage  area  presently  includes  the  city  of  Akron. 
Ohio  (WEAO-TV’s  city  of  license). 

*//i  re  Application  of  Northeastern  Educational 
Television,  Inc.  (WEAO-TV),  Memorandum 
Opinion  and  Order,  File  No.  BPET-790720KF 
(released,  June  26, 1980).  We  note  that  the  FCC 
declined  to  examine  WVIZ-TV's  allegation  as  to  the 
sufficiency  of  WEAO-TV’s  application  for  a  grant 
from  the  PTFP  stating  that  the  FCC  would  not  " 
“second  guess  the  governmental  agency  having  the 
ultimate  funding  responsibility  to  rule  on  (WEAO- 
TV’s]  funding  request."  Memorandum  Opinion  and 
Order,  supra  at  f  6. 


extends  a  second  service  to  an  area,  it  is  our 
general  belief  that  the  increased  competition 
for  audience  will  result  in  better  program 
service  to  the  communities  served.  ’Hierefore, 
although  we  share  your  concern  over  your 
continued  ability  to  obtain  contributions  in  a 
competitive  environment,  those  conncems 
should  not  take  precedence  over  NTIA’s 
primary  obligation  under  47  U.S.C.  §  390(1)  of 
extending  public  telecommunications 
services  to  areas  that  are  presently  unserved. 

Sincerely, 

Gregg  P.  Skall, 

Chief  Counsel. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.  20230,  September  18, 1980. 
To:  John  Cameron,  Director,  PTFD. 

Thru:  Gregg  Skall,  Chief  Counsel.  " 

From:  Kenneth  Salomon,  Deputy  Chief 
Counsel. 

Subject:  Appalachian  Regional  Commission 
Supplements  to  PTFP  Grants. 

On  July  7, 1980,  two  representatives  of  the 
Appalachian  Regional  Commission  (ARC) 
called  me  about  a  potential  problem 
involving  a  Public  Telecommunications 
Facilities  Program  (PTFP)  construction  grant. 

It  was  explained  to  me  that  the  ARC  was 
proposing  to  contribute  a  certain  percentage 
of  the  grantee’s  eligible  costs  in  order  to 
reduce  the  amount  of  the  local  match 
required  to  be  provided  by  the  grantee.  ’The 
combined  Federal  share  of  PTFP  and  ARC 
funds  would  not  exceed  80  percent  of  eligible 
project  costs.  Dan  Falk,  the  PTFP  program 
officer  involved,  apparently  has  questioned 
the  propriety  of  the  ARC  contribution.  I  have 
examined  the  relevant  ARC  legislation  and 
conclude  that  such  contributions  are 
permissible. 

You  will  recall  that  on  September  9, 1979, 
the  Office  of  Chief  Counsel  sent  you  a 
memorandum  on  a  closely  related  issue:  the 
permissibility  of  contributions  to  the  Federal 
share  of  grant-in-aid  programs  by  Regional 
Planning  Commissions  created  under  the 
authority  of  Regional  Development  Act  of 
1975,  42  U.S.C.A.  §§  3181  et  seg.  In  that 
memorandum  we  concluded  that  these 
Commissions  have  authority  under  42 
U.S.C.A.  §  3188a,  to  make  such  contributions. 
The  only  limitation  is  that  the  total  Federal 
involvement  may  not  exceed  80  percent  of 
eligible  project  costs.  See  45  FR 1988, 1994 
(January  9, 1980).  Footnote  1  of  the 
memorandum,  however,  specifically  stated 
that  we  were  not  addressing  the  question  of 
whether  the  ARC  has  similar  authority,  and 
that  a  subsequent  memorandum  would  follow 
on  that  issue.  We  now  have  the  opportunity 
to  provide  you  with  our  advice  on  the  ARC. 

The  ARC  was  created  by  the  Appalachian 
Regional  Development  Act  of  1965,  as 
amended,  (ARDA),  40  U.S.C.A.  App.  §§  1  e< 
seg.  Section  214  of  ARDA  is  identical  in 
purpose  and  intent  (although  there  are  some 
wording  variations)  to  42  U.S.C.A.  §  3188a 
discussed  in  the  September  9, 1979, 
memorandum.  ’Thus,  §  214(a),  in  part,  permits 
the  arc’s  Federal  Co-chairman  to  use  ARC 
funds  “for  increasing  the  Federal  contribution 
to  projects  under  [specific  Federal  grant-in- 
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aid] .  .  .  programs  .  .  .  above-4he  fixed 
maximum  portion  of  the  cost  of  such  projects 
otherwise  authorized  by  the  applicable  law." 
40  U.S.C.A.  §  214(a).  Compare  42  U.S.CA. 

§  3188a(a).  Under  both  the  Regional 
Development  Act  (42  U.S.C.A.  §  3188a(b]] 
and  ARDA  (40  U.S.C.A.  App.  §  214(b]),  the 
total  Federal  contribution  may  not  exceed  80 
percent  of  eligible  project  costs.  Both  ARDA 
and  42  U.S.C.A.  $  3188a  define  Title  111,  Part 
IV  of  the  Communication’s  Act  of  1934,  as 
amended — the  authorizing  legislation  for  the 
PTFP — as  one  of  the  Federal  grant-in-aid 
programs  eligible  for  such  contribution. 
Compare  40  U.S.C.A.  App.  *  214(c)  with  42 
U.S.C.A.  0  3188a(c). 

'The  ARC  contribution  is  to  be  made 
available  "to  enable  the  people.  States,  and 
local  communities  of  the  region ...  to  take 
maximum  advantage  of  [a]  Federal  grant-in- 
aid  program .  .  .”  for  which  they  are  eligible 
but,  “because  of  their  economic  situation, 
they  cannot  supply  the  required  matching 
share  .  ..."  40  U.S.C.A.  App.  §  214(a).  *  The 
Regional  Development  Act  uses  the  following 
phrase  to  define  the  scope  of  eligible  entities: 
"the  state  and  other  entities  within  economic 
development  regions .  .  .  .”  42  U.S.C.A. 
i  3188a. 

Section  214(a)  requires,  as  does  42  U.S.C.A. 
§  3188a(a),  that  where  the  ARC'S  contribution 
is  to  the  basic  Federal  share,  the 
administrator  of  the  grant-in-aid  program 
must  certify  that  the  program  or  project  to 
receive  ARC'S  supplemental  funds  meets  the 
requirements  of  the  Federal  grant-in-aid  act 
and  that  the  program  or  project  could  have 
been  approved  for  funding  under  that  act  if 
funds  were  available. 

In  conclusion,  the  ARC  may  contribute 
supplementary  funds  towards  either  the  basic 
Federal  share  or  to  reduce  the  local  match 
under  the  PTFP.  However,  the  combined 
Federal  share  may  not  exceed  80  percent  of 
the  costs  of  the  project.  I  have  attached 
copies  of  ARDA  and  the  Regional 
Development  Act  for  your  information. 

Attachments. 

cc:  William  Lucas,  Associate  Administrator, 

for  Applications,  NTIA.  Robert  L 

McClosky,  Esq.,  General  Counsel,  ARC. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.  September  22, 1980. 
Lawrence  M.  Miller,  Esq., 

Schwartz,  Woods  &  Miller, 

The  Palladium,  Suite  206, 

1325  Eighteenth  Street,  N.  W., 

Washington,  D.C. 

Dear  Mr.  Miller:  Dr.  )ohn  Cameron, 

Director  of  the  Public  'Teleconununications 
Facilities  Program  (PTFP),  has  forwarded 
your  request  for  guidance  to  me.  Since  you 
have  not  presented  a  specific  proposal,  as 
required  imder  Section  2301.4(c)  of  the  PTFP 
rules,  15  CFR  2301.4(c)  (1979),  I  cannot  give 
you  a  binding  opinion  as  to  the  eligibility  of 
your  client  on  its  proposal  to  obtain  a  PTFP 
grant  to  construct  its  share  of  a  broadcast 


'  ARC  funds  may  also  be  used  where  there  are 
insufficient  Federal  funds  available  under  the  grant- 
in-aid  act  which  authorizes  the  program  to  meet  a 
pressing  need  of  the  region.  Compare  40  U.S.C.A 
App.  S  214(a)  with  42  U.S.C.A.  S3188a(a). 


tower  that  it  would  jointly  own  with  a 
commercial  broadcasting  entity. 

It  is  clear  from  the  discussion  of  the  rules 
contained  in  the  PTFP  Report  and  Order,  44 
FR  30898,  30911  (1979),  that  noncommercial 
entities  may  obtain  PITP  funds  to  construct  a 
tower  jointly  with  a  commercial  entity.  The 
major  factors  that  NTIA  considers  in 
determining  whether  a  particular  application 
is  eligible  for  funding  are  the  extent  to  which 
the  applicant’s  percentage  of  ownership  is 
sufficient  to  secure  the  Federal  interest  and 
the  extent  to  which  the  applicant  has 
satisfactory  use  of  the  tower. 

As  a  general  rule,  the  applicant's 
percentage  of  ownership  in  the  tower  should 
be  no  less  than  the  percentage  which  the 
applicant  contributes  to  the  tower’s 
construction  through  a  PTFP  grant.  The 
Federal  interest  in  PTFP-funded  equipment 
continues  for  10  years  from  the  completion  of 
the  project.  Therefore,  any  contract  between 
a  commercial  entity  and  a  PTFP  grantee  for 
the  joint  construction,  maintenance  and 
operation  of  a  tower  would  have  to  include 
speciHc  provisions  as  to  the  manner  in  which 
the  Federal  interest  would  be  protected  if 
either  entity  cannot  continue  the  joint 
relationship  or  in  the  event  that  the  PTFP 
must  terminate  the  grant  for  any  reason.' 

The  contract  must  also  include  speciRc 
provisions  guaranteeing  that  the  PI'FP 
grantee  would  have  satisfactory  use  of  the 
tower.  “Use”  not  only  means  that  the  grantee 
must  have  access  to  the  tower  site  for  its 
employees  and  those  of  the  Federal 
government,  but  also  that  the  grantee's  signal 
must  not  be  interfered  with  by  that  of  the 
conunercial  entity  or  any  other  entity  using 
the  tower. 

In  your  letter  you  describe  several  aspects 
of  the  agreement  that  your  client  is 
developing  with  a  commercial  entity  to 
jointly  construct  a  tower.  You  state,  among 
other  things,  that  the  noncommercial  entity 
would  have  an  ownership  interest  equal  to  its 
contribution  toward  the  tower’s  construction 
and  a  right  of  Hrst  refusal  in  the  event  that 
the  commercial  entity  later  desires  to  sell  its 
interest.  According  to  your  letter,  any  sale  by 
the  commercial  entity  would  be  subject  to  the 
sharing  arrangement.  In  the  event  that  the 
noncommercial  entity  ceases  to  operate  its 
facility  (or,  presumably,  that  the 
noncommercial  entity  otherwise  ceases  to  be 
eligible  for  a  PTFP  grant),  you  state  that  a 
successor  noncommercial  entity  would  be 
proposed  or  the  commercial  entity  would  be 
required  to  buy  out  the  noncommercial 
entity’s  interest  and  repay  the  Federal 
interest.  Generally,  I  believe  the  concepts  you 
outline  in  your  letter  would  provide  adequate 
security  for  the  Federal  interest  in  a  tower 
partly  funded  with  a  PTFP  grant.  However, 
without  reviewing  the  specific  language  of 
the  contract,  I  cannot  give  you  a  more 
definite  answer. 

If  you  desire  a  more  specific  opinion,  it  will 
be  necessary  for  you  to  comply  with  the 
requirement  of  Section  2301.4(c)  of  the  PTFP 
rules  regarding  opinion  letters.  See  15  CFR 


•See  15  CFR  2301.32  (1979). 


2301.4(c).  See  also  Report  and  Order,  supra  at 
30903  and  30914. 

Sincerely, 

Gregg  P.  Skall, 

Chief  Counsel. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.  20230,  October  2. 1980. 

To:  Michael  Natoli,  Budget  Examiner,  OMB. 
From:  Gregg  P.  Skall,  Chief  Counsel. 

Subject:  Public  Telecommunications  Facilities 
Program  Replacement  Grants. 

The  Office  of  Management  and  Budget 
(OMB)  has  questioned  under  what  legal 
authority  the  Public  Telecommunications 
Facilities  Program  (PTFP)  of  the  National 
Telecommunications  and  Information 
Administration  (NTIA)  can  make  grants  to 
existing  public  broadcast  stations  for  the 
replacement  of  equipment  where  that 
replacement  will  not  necessarily  result  in  an 
expansion  of  the  station’s  service  area.  The 
purpose  of  this  memorandum  is  to  briefly 
outline  the  bases  for  that  authority. 

The  PTFP  was  created  by  the  Public 
Telecommunications  Financing  Act  of  1978, 
Pub.  L  No.  95-567,  92  Stat.  2405, 47  U.S.C. 

S§  390  et  seq.  Authority  for  the  issuance  of 
grants  to  replace  existing  equipment  is 
derived  from  two  provisions  of  that  Act.  In 
Section  390(3),  Congress  declared  that  one  of 
the  purposes  of  the  1978  Act  was  to 
“strengthen  the  capability  of  existing  public 
television  and  radio  stations  to  provide 
public  telecommunications  services  to  the 
public.”  •  More  importantly,  in  Section  393, 
Congress  stated  the  priorities  that  are  to 
govern  the  approval  of  applications  and  the 
amount  of  grant  awards.  Action  393(b)(4) 
provides  specific  authority  for  grants  that  will 
result  in  “die  improvement  of  the  capabilities 
of  existing  public  broadcast  stations  to 
provide  public  telecommunications  services.” 
(Emphasis  added).  Section  393(c)  of  the  1978 
Act  directs  that  75  percent  of  appropriated 
funds  shall  be  available  to  “extend  delivery 
of  public  telecommunications  services  to 
areas  not  receiving  such  services.  .  .  .”  Thus, 
only  25  percent  of  appropriated  funds  may  be 
used  to  improve  the  capabilities  of  existing 
public  television  and  radio  stations. 

Pursuant  to  Section  392(e)  of  the  Act. 

NTIA,  on  behalf  of  the  Secretary  of 
Commerce,  adopted  regulations  and  funding 
priorities  for  the  PTFP.  Report  and  Order,  44 
FR  30,898  (1979).  The  priorities  were  amended 
on  January  4, 1980,  45  FR  1988  (1980).  Copies 
of  these  documents  are  attached. 

The  first  two  funding  priorities,  based  on 
Sections  390(1)  and  393(b)  (1)  and  (2)  of  the 
1978  Act,  relate  to  the  expansion  or  extension 
of  service  to  unserved  or  underserved  areas 
or  populations.  The  third  and  fourth  priorities 
are  based  on  Sections  390(3)  and  393(b)(4) 
and,  therefore,  relate  to  the  25  percent  of 
funds  available  for  non-extension  or  non¬ 
expansion  projects.  Priority  111  reads  as 
follows: 


•  Section  397(14)  defines  these  "services”  as 
“noncommercial  educational  and  cultiual  radio  and 
television  programs,  and  related  noncommercial 
instructional  or  informational  material.  .  .  .” 
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Priority  III — ImprovemSnt  of  Existing 
Broadcast  Station  Facilities 

Two  subcategories  are  listed  under  this 
priority: 

A.  Projects  to  provide  first  local  originatiap 
capacity  for  existing  broadcast  stations. — 

This  category  includes  projects  to  bring  basic 
local  program  service  to  repeater  transmitters 
and  other  licensed  broadcast  facilities  now 
bringing  in  distant  signals.  Origination 
equipment  may  be  fixed  or  mobile,  but  must 
be  locally  based. 

B.  Projects  to  upgrade  existing  origination 
or  delivery  capacity  to  current  industry 
performance  standards. — This  category 
includes  conversions  to  color,  stereo,  etc.; 
improvements  in  signal  quality;  and 
significant  improvements  in  equipment 
flexibility  or  reliability. 

It  is  under  Priority  Ill(b)  that  replacement 
grants  are  awarded. 

In  our  view,  the  language  of  Sections  390(3] 
and,  especially,  393(b)(4),  is  broad  enough  to 
encompass  the  replacement  of  obsolete, 
inefficient,  worn-out,  or  outmoded  equipment 
because  such  grants  serve  to  improve  the 
capabilities  of  existing  stations.  A  review  of 
the  legislative  history  reinforces  this 
construction. 

Two  of  the  major  substantive  changes 
made  by  the  1978  Act  were  the  broadening  of 
eligibility  to  nonbroadcast  distribution 
systems  and  setting  as  the  primary  purpose  of 
the  Act  the  extension  or  expansion  of  service. 
Sections  390(1),  393  (b)(1),  (b)(2],  and  (c)  of 
the  1978  Act.  The  latter  represented  a  180 
degree  change  in  priorities  from  previous 
legislation.  See  former  Section  392(d)(1)  of 
Title  47  of  the  United  States  Code. 

In  changing  the  thrust  of  the  program. 
Congress  recognized  that  “existing  stations 
must  be  able  to  expect  a  reasonable  measure 
of  Federal  assistance  to  maintain  and 
improve  their  facilities.”  Also  recognized 
were  the  “difficulties  which  existing 
broadcasters  face  in  financing .  .  .  [the] 
improvement  of  their  facilities.  .  .  .“  Senate 
Kept.  No.  858,  95th  Cong.,  2nd  Sess.  7  (1978). 

To  assist  existing  stations  to  deal  with  these 
difficulties.  Congress,  in  light  of  the  75  > 

percent  extension  requirement  of  Section 
393(c),  increased  the  authorization  for  the 
program  by  $10  million  dollars  over  its  FY 
1978  level.  See  Section  391  of  the  1978  Act. 
With  respect  to  the  25  percent  of 
appropriated  funds,  the  Senate  Report  also 
said  that  the  purpose  of  those  funds  was  to 
assure  “that  existing  entities  be  adequately 
maintained  and  improved."  Id.  at  8. 

(Emphasis  added). 

On  the  day  that  the  bill  passed  the  Senate, 
Senator  Hollings  further  clarified  the  scope  of 
Sections  390(3)  and  393(b)(4)  stating  that 
while  75  percent  of  the  funds  are  to  be  used 
for  expansion  or  extension,  “[t]he  remaining 
funds  would  be  used  to  replace  equipment  or 
obtain  new  equipment  to  better  serve  the 
station's  present  audience.”  124  Cong.  Rec.  S. 
15,440  (Daily  Ed.  September  19. 1979). 
(Emphasis  added).  On  the  same  day.  Senator 
Cannon  explained  that  the  $10  million 
increased  authorization  level  “is  necessary  in 
order  to  insure  that  equipment  replacement 
activities  can  continue  at  adequate  levels" 
while  increased  funds  are  being  devoted  for 
expansion  and  extension.  Id.  at  S.  15,448. 
(Emphasis  added). 


NTIA  submits  that  the  language  of  Sections 
390(3]  and  393(b)(4)  of  the  1978  Act,  combined 
with  the  broad  authority  delegated  to  the 
Secretary  in  Section  392(e),  clearly  confer 
authority  for  the  PTFP  to  award  a  limited 
number  of  grants  for  the  replacement  of 
worn-out  equipment.  This  conclusion  is 
buttressed  by  the  cited  references  to  the 
legislative  history. 

Attachments. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration. 

Washington,  D.C.  October  3, 1980. 

Re:  Petition  for  rulemaking  of  the  Association 
of  Maximum  Service  Telecasters. 

Paul ).  Berman,  Esq., 

Covington  &  Burling,  8888  Sixteenth  Street, 

N.  W.,  Washington,  D.C. 

Dear  Mr.  Berman:  Assistant  Secretary 
Geller  has  received  the  Petition  for 
Rulemaking  [Petition)  that  you  Tiled  on  behalf 
of  the  Association  of  Maximum  Service 
Telecaster  (MST)  and  has  asked  me  to 
respond  to  it.  In  its  Petition  MST  seeks  two 
changes  in  the  rules  of  the  Public 
Telecommunications  Facilities  Program 
(PTEP)  that  it  believes  would  reduce 
noncommercial  FM  interference  to  television 
channel  six  service.  First,  MST  asks  the 
National  Telecommunications  and 
Information  Administration  (NTIA)  to  alter 
the  rule  of  the  PTFP  to  prohibit  the  grant  of 
funds  to  construct  a  new,  or  to  improve  an 
existing  noncommercial  FM  station  that 
would  case  any  “interference  to  television 
broadcast  reception  ....”*  Second,  MST 
believes  that  the  PTFP  rule  should  require 
existing  noncommercial  FM  stations  to  use 
PFTP  “improvement”  funds  to  eliminate  or 
reduce  channel  six  interference  that  those 
stations  cuase. 

To  support  the  proposed  rule  changes 
above,  MST  states  that  “[gjranting  public 
funds  for  new  or  ‘improved’  educational  FM 
stations  that  cause  interference  simply 
cannot  be  squared  with  the  statutory 
mandate  to  extend  the  delivery  of  public 
television  services  by  the  ‘most  efficient’ 
means.  47  U.S.C.  §  309(1)."  *  However,  MST 
mistakes  the  basic  purposes  of  the  PTFP. 

That  purpose,  as  stated  in  Section  390  of  the 
Public  Telecommunications  Financing  Act  of 
1978(PTFA),»i8: 

.  .  .  [T]o  assist,  through  matching  grants, 
in  the  planning  and  construction  of  public 
telecommunications  facilities  in  order  to 
achieve  the  following  objectives;  (1)  extend 
delivery  of  public  telecommunications 
services  to  as  many  citizens  of  the  United 
States  and  possible  by  the  most  efficient  and 
economical  means,  including  the  use  of 
broadcast  and  nonbroadcast 
technologies  ....  (Emphasis  added.) 

When  Congress  used  the  term  “efficient,"  it 
referred  to  the  provision  of  public 
telecommunications  services  to  the  greatest 
number  of  people  at  the  lowest  possible  cost 
to  the  agency.  See  Senate  and  House  Reports 
on  the  PTFA,  Sen.  Rep.  No.  858, 95th  Cong., 


'  Petition  at  2. 

«  ^  Petition  a\  4. 

’Pub.  L  No.  95-567, 92  Stat.  2405,  47  U.S.C.  §  390, 
et  seq.  (1978). 


2nd.  Sess.,  7  (1978);  H.R.  Rep.  No.  1178  95th 
Cong.,  2nd  Sess.,  14-^lS  (1978),  respectively. 
Congress  did  not  authorize  NTIA  to  make 
grants  based  on  our  perception  of  technical 
standards  for  acceptable  levels  of 
interference  to  broadcast  television  by 
noncommercial  FM  radio  stations.  The  setting 
of  such  standards  have  been  and  is  not 
exclusively  within  the  purview  of  the  Federal 
Communications  Commission  (FCC).  Section 
1  of  the  Communications  Act  of  1934.  as 
amended,  ’  States  that  the  purpose  of  that 
Act  was  the  creation  of  a  commission  that 
would'*’make  available,  so  far  as  possible,  to 
all  the  people  of  the  United  States  a  rapid, 
efficient.  Nation-wide  wire  and  radio 
communications  service.  .  .  .”  (Emphasis 
added.)  Toward  that  end,  the  Commission  is 
authorized  to  “assign  frequencies  for  each 
individual  station  and  determine  the  power 
which  each  station  shall  use  and  the  time 
during  which  it  may  operate."  47  U.S.C. 

§  303(c]  (1934).  See  also  47  U.S.C.  §  307(b).  as 
amended  (1936),  and  308(b)(1939].  Thus,  the 
PTFP  rules  state  that  the  PTFP  staff  will  not 
accept  an  application  for  a  proposal  that 
requires  FCC  approval,  unless  the  applicant 
has  filed  an  application  with  the  FCC  and  the 
Commission  has  accepted  that  application  for 
a  filing.  Moreover,  no  PTFP  grant  will  be 
made  unless  any  necessary  FCC 
authorization  has  been  issued.  The  rules  also 
require  that  the  staff  terminate  any  grant 
made  by  the  agency,  if  the  Commission 
revokes  the  license  or  denies  the  application 
on  which  the  PTFP  grant  was  based.  See  15 

C.F.R.  §§  2301.8(f),  13(b],  and  .32(a](3)(1979). 

To  be  sure  an  existing  noncommercial  FM 
station  may  obtain  a  PTFP  grant  to  “improve" 
its  facilities  by  eliminating  or  reducing  any 
interference  caused  broadcast  television 
reception.  But,  the  authority  (and  obligation) 
to  judge  the  technical  quality  or  feasibility  of 
the  construction  of  a  new  or  the 
"improvement"  of  an  existing  noncommercial 
FM  station,  lies  solely  with  the  FCC,  as  the 
PTFP  rules  already  recognize.  Consequently, 
is  its  not  appropriate  for  NTIA  to  reach  such 
technical  licensing  conditions.  As  we  stated 
in  our  rules,  15  C.F.R.  §§  2301.13(b)  and 
.32(a)(3),  we  defer  to  the  Commission  for  such 
judgments  in  its  licensing  process. 
Accordingly,  your  concerns  should  be  raised 
with  the  FCC  (as  MST  and  the  National 
Association  for  Broadcaster  have,  in  fact, 
already  done).  Absent  an  officially  adopted 
FCC  pronouncement  on  the  matter,  NTIA 
believes  it  would  be  improper  to  refuse  to 
issue  grants  to  entites  on  the  basis  of  our 
view  of  the  proper  levels  of  interference  for 
efficient  spectrum  utilization,  if  that  entity 
has  received  the  necessary  approval  from  the 
agnecy  specifically  charged  by  Congress  with 
adminstering  the  spectrum.  ‘ 


*47  U.S.C.  S  151.  et  seq.  (1934).  as  amended. 

'This  is  not  to  say,  that  NTIA  is  unsympathetic  to 
the  potential  interference  problem  that  exists 
between  noncommercial  FM  and  channel  six 
stations.  On  August  eth,  we  filed  comments  in 
support  of  the  National  Association  of  Broadcaster’s 
request  for  expedited  action  in  Docket  No.  20735.  A 
copy  of  that  pleading  was  previously  mailed  to  you. 
More  specifically,  in  situations  where  the  FM  and 
the  channel  6  stations  serve  the  same  areas,  we  will 
in  future  grants  rounds  expect  as  a  matter  of  course 
that  the  two  parties  have  discussed  potential 

Footnotes  continued  on  next  page 
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Since  the  Administrative  Procedure  Act 
does  not  require  that  the  agency  issue  a 
public  notice  requesting  comment  on  the 
petitions  Hied  with  it,  I  am  responding  to 
MSTs  Petition  in  this  letter,  but  have  not  put 
the  matter  on  public  notice. 

Sincerely, 

Gregg  P.  Shall, 

Chief  Counsel. 

The  Comptroller  General  of  the  United 
States, 

Washington,  D.C.,  October  14, 1980. 

File:  B-194151. 

Matter  of;  The  Harris  Corporation — 
Reconsideration. 

Digest:  Prior  decision  is  affirmed  upon 
reconsideration  as  earlier  decision  did 
not  Hnd  grantee  could  not  waive  minor 
irregularities,  as  alleged  by  requester, 
thereby  restricting  competition.  Items 
offered  which  were  functionally 
equivalent  to  design  specification  were 
accepted  by  grantee  except  in  two  areas. 
We  did  not  decide  merits  since  such 
decision  would  be  on  purely  technical 
dispute  as  to  equivalency  of  two  items 
arid  only  possible  recommendation  was 
propriety  of  funding  Federal  portion  of 
program. 

The  Harris  Corporation  (Harris]  has 
requested  reconsideration  of  our  decision  of 
July  16, 1980,  in  the  matter  of  The  Harris 
Corporation — Reconsideration,  B-194151, 

July  16, 1980,  80-2  CPD  31. 

The  July  16  decision  was  a  reconsideration 
of  our  decision  (The  Harris  Corporation,  B- 
194151,  April  22, 1980,  80-1  CPD  282)  on 
Harris’  request  for  review  of  the  award  of  a 
contract  to  the  RCA  Corporation  for 
television  broadcast  equipment  by  the 
Milwaukee  Area  Technical  College  (MATC). 
The  contract  was  funded,  in  part,  by  a 
Federal  grant. 

Our  initial  decision  of  April  22, 1980,  found 
that  since  MATC  had,  in  the  solicitation, 
speciHcally  reserved  the  right  to  waive  any 
discrepancies  or  irregularities  in  the 
equipment  offered,  it  appeared  MATC  had 
overstated  its  minimum  needs  in  the 
specifications  and  that  particular  features  of 
the  RCA  equipment  were  not  essential. 
Because  we  concluded  that  MATC  did  not 
obtain  maximum  open  and  free  competition, 
we  recommended  that  the  grant 
administrator.  National  Telecommunications 
and  Information  Administration  (NTIA), 
Department  of  Commerce,  determine  whether 
to  withhold  the  Federal  grant  funds  or 
whether  extenuating  circumstances  may 
make  it  appropriate  to  fund  the  grant 
notwithstanding  the  degree  of  competition. 

Upon  a  request  for  reconsideration  by 
MATC,  our  July  16  decision  stated: 

“We  note  that  Wisconsin’s  VTAE 
(Vocational,  Technical,  and  Adult  Education] 
Procurement  Policy  was  applicable  to  this 
procurement.  VTAE  provides  that  minor 
irregularities  in  bids  may  be  waived  but  that 


Footnotes  continued  from  last  page 
problems  and  solutions  such  as  collocation.  We  will 
have  more  to  say  in  this  in  the  notice  of  closing  date 
for  the  FY 1981  grant  round.  I  wish  to  emphasize 
here,  however,  that  our  goal  is  to  foster  dialogue 
and  we  will  not  require  collocation. 


irregularities  which  could  substantially 
change  the  bids  made  by  other  vendors  may 
not  be  waived.  The  VTAE  example  is  a 
speciffcation.  calling  for  swivel  chairs  and  a 
bid  offering  non-swivel  chairs.  According  to 
VTAE,  this  irregularity  could  not  be  waived 
since  bids  could  change  substantially  if  other 
vendors  were  allowed  to  rebid  on  the  non¬ 
swivel  chairs. 

“Although  it  remains  our  position  that  the 
above-quoted  clause,  standing  alone,  is 
objectionable  for  the  reasons  stated  in  our 
prior  decision,  we  are  persuaded  that  MATC 
could  not  waive  other  than  minor 
irregularities  under  the  clause  because  of  the 
applicable  local  law  on  the  matter.  Upon 
reconsideration,  therefore,  we  conclude  that 
the  clause  did  not  prevent  open  and  free 
competition  for  this  procurement." 

We  found  it  unnecessary  to  resolve  the 
merits  of  Harris’  original  complaint — whether 
the  speciffcations  were  restrictive — because 
of  our  original  recommendation  only  affected 
the  administration  of  the  grant  by  NTIA.(i.e., 
grant  funding)  and  the  contract  had  been 
substantially  performed.  We  withdrew  the 
prior  recommendation  that  NTIA  consider 
withholding  of  the  grant  funds. 

Harris  contends  that  our  July  16  decision 
ignores  other  clauses  in  the  solicitation  that 
invited  offerors  to  take  exception  to  the 
speciHcations.  Harris  cities  paragraph  9  of 
the  Standard  Conditions  of  bid  and  section 
IV.A.4  of  the  Specifications  which  read  as 
follows; 

Paragraph  9 

“Any  deviation  from  Standard  Condition  of 
Bid  or  Specifications  or  exceptions  taken 
shall  be  described  fuUy  and  appended  to  the 
bid  form  on  the  bidder’s  letterhead  over  the 
signature  of  the  persons  signing  the  bid  form. 
In  the  absence  of  any  statement  of  deviation 
or  exception,  the  bid  shall  be  accepted  as  in 
strict  compliance  with  all  terms,  conditions, 
and  speciffcations,  and  the  bidder  shall  be 
liable  therefor.” 

Section  IVA.4 

“The  equipment  bid  must  be  new  and  of 
current  manufacture,  and  must  conform  to  the 
requirements  of  the  pertinent  speciffcations. 

A  point  by  point  relpy,  indicating  compliance 
or  deviation  from  the  speciffcations  shall  be 
included  as  a  part  of  the  bid.  If  the  equipment 
bid  does  not  meet  the  requirements  of  the 
speciffcations,  the  bidder  must  take 
exception  to  the  speciffcation(s)  and  provide 
details  and  explanation  of  the  extent  to 
which  the  equipment  bid  deviates  from  the 
speciffcation. 

Further,  Harris  argues  that  it  was  given 
assurances  by  MATC,  which  is  disputed  by 
MATC,  prior  to  the  submission  of  bids  that 
equipment  offering  performance 
characteristics  similar  to  the  specified 
equipment  would  be  considered  even  if  it  did 
not  meet  the  detailed  specifications.  Finally, 
Harris  states  that  because  of  the  above 
contentions,  our  Offfee  must  decide  the 
merits  of  Harris’  request  for  review  (i.e., 
restrictive  nature  of  the  speciffcations), 
notwithstanding  the  advanced  stage  of 
performance. 

We  think  Harris  has  misconstrued  our  July 
16  decision.  In  that  decision  we  did  not 


conclude  that  MTAC  could  only  waive  minor 
irregulatities.  As  Harris  pointed  out  in  its 
request  for  reconsideration,  the  report  from 
NTIA,  on  the  original  request  for  review, 
made  clear  that  functionally  equivalent  items 
could  not  be  rejected  merely  because  of 
noncompliance  with  design  speciffcations. 

We  agree  that  the  invitation  permitted  such 
bids.  The  purpose  of  the  clauses  cited  by 
Harris  was  to  obtain  an  item  which  was 
functionally  equivalent  and  to  place  the 
burden  on  the  bidder  to  demonstrate 
equivalency  of  the  offered  item.  Our  initial 
decision  found  the  clause  regarding  waiver  of 
irregularities  to  be  too  broad  but  upon 
reconsideration,  when  the  clause  was  read  in 
conjuction  with  the  VTAE  policy,  we  found  it 
to  be  acceptable.  Under  the  VTAE  policy, 
those  deviations  which  could  substantially 
change  the  bids  (i.e.,  swivel  versus  nonswivel 
chairs)  could  not  be  waived. 

In  fact,  MTAC  did  accept  the  proposed 
Harris  equipment  where  it  was  functionally 
equivalent.  The  consulting  engineers  who 
reviewed  the  bids  for  MATC  found  that  the 
Harris  equipment  did  not  meet  the  exact 
speciffcations  in  numerous  areas,  but 
concluded  that  the  intent  of  the  specifications 
had  been  met.  However,  in  two  areas,  the 
type  of  antenna  proposed  (batwing  versus  the 
required  traveling  wave  antenna)  and  the 
transmission  line  equipment  (lack  of 
wristband  expansion  joint),  the  consulting 
engineers  did  not  find  the  equipment  offered 
by  Harris  to  be  functionally  equivalent. 

Harris  contends  that  since  the 
speciffcations  were  based  on  RCA 
equipment,  only  RCA  equipment  could 
comply  because  there  was  no  listing  of 
salient  characteristics.  However,  we  do  not 
agree  with  the  contention  since  the  IFB  made 
clear  that  design  speciffcations  were 
waivable  if  the  item  retained  functional 
equivalency. 

Finally,  Harris  complains  about  our  failure 
to  rule  on  the  merits  of  its  complaint.  Initially, 
when  we  concluded  that  the  invitation  was 
defective,  we  recommended  that  MATC 
should  consider  withholding  its  funding  of  the 
project  even  though  the  contract  had  been 
substantially  performed.  However,  upon 
reconsideration,  we  did  not  ffnd  the 
invitation  to  be  defective.  As  a  result,  the 
remaining  question  was  the  propriety  of  the 
technical  evaluation  of  MATC’s  consulting 
engineers  regarding  equivalency  of  the 
offered  equipment.  Our  concern  in  connection 
with  the  instant  request  for  review  relates  to 
the  propriety  of  expending  Federal  grant 
funds.  Where,  as  here,  there  was  no 
allegation  of  bad  faith  and  the  grantee  had 
agreed  with  the  views  of  the  engineers,  we  do 
not  consider  that  Federal  grant  funds  should 
be  withheld  on  the  grounds  of  differences  in 
the  bona  fide  technical  judgments  made. 

While  Harris  has  cited  several  cases  where 
performance  was  completed  in  a  contract 
under  a  grant  and  we  still  ruled  on  the  merits, 
those  cases  either  involved  speciffcations 
which  were  restrictive  as  written  in  the 
invitation  or  other  matters  of  general  concern 
to  the  administration  of  the  agency’s  grant 
program. 
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Accordingly,  our  decision  of  July  16, 1980, 
is  affirmed. 

Milton  J.  Scolar, 

For  the  Comptroller  General  of  the  United 
States. 

(FR  Doc.  8(K<«07  Filed  11-6-80:  ft45) 

BILUNG  CODE  3S10-60-M 


Office  of  the  Secretary 

Privacy  Act  of  1974;  Adoption  of 
Proposed  System  of  Records 

The  purpose  of  this  notice  is  to  adopt 
in  final  form  an  additional  system  of 
records,  COMMERCE/NBS-7,  MBS 
Emergency  Locator  System.  This  new 
system  of  records  was  initially  proposed 
'in  a  new  system  report  submitted  to 
Congress  and  the  Office  of  Management 
and  Budget  on  August  18, 1980,  and  in  a 
Federal  Register  notice  published 
August  22, 1980  (45  FR  56123). 

No  public  comments  were  received  in 
response  to  the  notice.  However,  the 
Chairman  of  the  House  Government 
Information  and  Individual  Rights 
Subcommittee  commented  on  the 
proposed  system  in  a  September  17, 1980 
letter  to  the  Department.  The  Chairman 
questioned  the  need  to  provide  for  any 
disclosures  outside  the  agency  and, . 
therefore,  suggested  that  Department¬ 
wide  routine  uses  should  not  be  applied 
to  this  system. 

Departmental  staff  reviewed  the 
proposed  routine  uses  for  COMMERCE/ 
NBS-7.  The  staff  determined  that  no 
disclosures  outside  the  agency  were 
necessary.  Accordingly,  ^e  routine  use 
section  has  been  revised  to  delete  the 
reference  to  the  Department-wide 
routine  uses.  A  fuller  explanation  of  the 
Department's  internal  uses  of  the 
information  is  offered.  The  revised 
routine  use  section  reads  as  follows 
(new  text  in  solid  capitals  beginning 
with  "Home  Telephone  Numbers," 
deletions  in  double  parentheses): 

COMMERCE/NBS-7 

SYSTEM  NAME: 

NBS  Emergency  Locator  Records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

HOME  TELEPHONE  NUMBERS  WILL 
BE  USED  BY  DEPARTMENT  OF 
COMMERCE  STAFF  TO  CONTACT 
NBS  EMPLOYEES  OR  INDIVIDUALS 
USING  NBS  FACILITIES  IN  THE  CASE 
OF  AN  EMERGENCY  (E.G.,  FIRE, 
EXPLOSION,  POWER  OUTAGE, 
HEAVY  SNOW).  THOSE  CONTACTED 
WILL  TYPICALLY  BE  SCIENTISTS  OR 
ENGINEERS  WHOSE  EXPERIMENTS 


MIGHT  BE  AFFECTED  BY  SUCH  AN 
EMERGENCY  OR  OTHER  EMPLOYEES 
WHO  WILL  BE  REQUIRED  TO  DEAL 
WITH  THE  EMERGENCY.  ((See 
Prefatory  Statement  of  General  Routine 
Uses)). 

***** 

The  Department  hereby  adopts  the 
new  system  of  records  effective 
November  7, 1980. 

Authority:  5  U.S.C.  552a.  Sec.  3,  Privacy  Act 
of  1974  (Public  Law  93-579,  88  Stat  1986). 

Dated:  November  4, 1980. 

Elsa  A.  Porter, 

Assistant  Secretary  for  Administration. 

[FR  Doc.  80-34856  Filed  11-6-80;  8:45  am) 

BILLING  CODE  3510-17-M 


Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handicapped 

Procurement  List  1980;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  Procurement  List. . 

SUMMARY:  This  action  adds  to 
Procurement  List  1980  commodities  to  be 
produced  by  and  a  service  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 
EFFECTIVE  DATE:  November  7, 1980. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  2009  14th  Street  North, 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION  CONTACT. 

C.  W.  Fletcher  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  8, 1980  and  May  16, 1980,  the 
Committee  for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (45  FR  52860  and  45 
FR  32362)  of  proposed  additions  to 
Procurement  List  1980,  November  27, 
1979  (44  FR  67925). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  Stat.  77. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  procurement  List  1980: 

Class  7530 

Paper  Set,  Manifold  and  Carbon 
7530-00-880-9154  (For  GSA  Regions 
W.1,2,3,5) 

7530-00-401-6910  (For  GSA  Regions  W.1.3,5) 
7530-01-072-2536  (For  GSA  Regions 
W.1.2.3.5) 

7530-01-073-2537  (For  GSA  Regions 
W.1,2.3.5) 

7530-01-072-2538  (For  GSA  Regions 
W.1.2,3.5) 


7530-00-072-2539  (For  GSA  Regions 
W.1.2.3.5) 

7530-00-205-0511  (For  GSA  Regions 
W,1.2,3.5) 

SIC  0782 

Grounds  Maintenance  atlhe  following 
locations  in  Washington,  D.C.:  LB) 
Memorial  Grove,  Constitution  Gardens, 
RFK  Stadium. 

C.  W.  Fletcher, 

Executive  Director. 

[FR  Doc.  80-34743  Filed  11-6.60;  8:45  am[ 

BILUNG  CODE  6S20-33-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

November  3, 1980. 

The  USAF  Scientific  Advisory  Board 
Division  Advisory  Group,  Aeronautical 
Systems  Division,  will  hold  a  meeting  on 
November  24, 1980  from  8:30  a.m.  to  5:00 
p.m.  and  November  25, 1980  from  8:30 
a.m.  to  5:00  p.m.,  at  Wright-Patterson  Air 
Force  Base,  Ohio,  in  Room  222,  Building 
14,  Area  B.  The  Group  will  review 
aircraft  engine  programs,  the  Long 
Range  Combat  Aircraft,  and  status  of 
theC-X. 

This  meeting  concerns  matters  listed 
in  Section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  that  accordingly  the 
meeting  will  be  closed  to  the  public. 

For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8845. 

Carol  M.  Rose, 

Air  Force  Federal  Register  Liasion  Officer. 

[FR  Doc.  80-34775  Piled  11-6-80;  8:45  am] 

BILLING  CODE  3910-01-M 

Proposed  Deployment  and  Operation 
of  the  M-X;  Supplemental  Notice  of 
Intent  to  Prepare  Environment  Impact 
Statement 

The  United  States  Air  Force, 
Department  of  Defense,  is  preparing  an 
environmental  impact  statement  (EIS) 
for  use  in  decisionmaking  regarding  the 
selection  of  a  basing  area  or  areas, 
withdrawing  Federal  lands  from  the 
operation  of  specified  general  land  and 
mineral  laws,  and  the  acquisition  of 
land  areas  and  sites  to  be  used  for  the 
proposed  deployment  and  operation  of 
the  M-X,  an  advanced  land  based, 
intercontinental  ballistic  missile  system. 
A  previous  Notice  of  Intent  regarding 
the  preparation  of  this  EIS  was 
published  on  November  27, 1979.  The 
EIS  will  analyze  the  comprehensive 
effects  of  constructing  and  operating  the 
missile  system  in  geotechnically  suitable 
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areas  and  indicates  a  proposed  location 
in  Nevada/Utah.  This  Notice  of  Intent 
provides  for  the  addition  of  Texas/New 
Mexico  area  as  an  alternative  to  be 
studied  in  the  EIS. 

The  Department  of  the  Air  Force  is  the 
lead  agency  and  will  supervise  the 
preparation  of  the  EIS.  llie  Bureau  of 
Land  Management,  U.S.  Department  of 
the  Interior,  is  a  cooperating  agency  in 
development  and  preparation  of  the  EIS. 
This  EIS  will  be  the  third  in  a  series 
prepared  on  the  M-X  program.  The 
second,  issued  in  October,  1978,  covered 
the  engineering  development  of  the 
system. 

The  draft  EIS  is  scheduled  to  be 
published  in  late  1980.  Upon  issuance  of 
the  draft  statement,  a  public  comment 
period  and  public  hearings  will  be 
provided  to  obtain  comments.  The  final 
environmental  statement  is  scheduled  to 
be  released  in  1981.  Final  decisions  on 
site  selection,  withdrawal  of  Federal 
lands,  and  acquisition  of  other  land 
areas  required  for  the  system  would 
follow  later  in  1981. 

The  Department  of  the  Air  Force,  with 
the  cooperating  agency,  will  conduct 
meetings  in  Texas  and  New  Mexico 
with  State  officials  to  determine  if  there 
are  any  environmental  issues  and 
concerns  which  are  not  being  addressed 
in  the  Environmental  Impact  Statement 
related  to  the  proposed  action  and 
alternatives.  These  meetings  will  be 
held  in  Santa  Fe,  New  Mexico,  and 
Austin,  Texas.  Depending  on  the  issues 
raised  at  these  meetings,  additional 
public  meetings  may  be  held  in  locales 
which  could  be  affected  by  the  selection 
of  areas  within  New  Mexico  and  Texas 
for  M-X  deployment.  Individuals, 
organizations  and  government  agencies 
are  invited  to  submit  views  on  issues  to 
be  included  in  the  environmental 
statement  and  on  the  Department  of  the 
Air  Force’s  approach  to  analyzing  and 
evaluating  the  identihed  issues.  Notice 
of  the  details  of  public  meetings  will  be 
made  available  to  public  officials  and 
announced  in  the  news  media  in  the 
areas  of  interest  as  appropriate. 

For  further  information  concerning  the 
M-X  program  and  the  environmental 
impact  statement  activities,  contact  the 
following:  M-X  Regional  Civil 
Engineering  Office,  Norton  Air  Force 
Base,  California,  92405.  Telephone  (714) 
386-4891. 

Carol  M.  Rose, 

Air  Force  Federal  Register  Liaison  Officer. 

|FR  Doc.  80-34779  Filed  11-8-80:  8:45  am| 

BILLING  CODE  391(M)1-M 


Corps  of  Engineers;  Department  of  the 
Army 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Maintenance  Dredging 
’hnd  Overt>oard  Disposal  at  Tylers 
Beach  Federal  Navigation  Channel  and 
Harbor  of  Refuge,  Isle  of  Wight 
County,  Virginia 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  Intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY:  1.  The  Federally  maintained 
navigation  channel  and  harbor  at  Tylers 
Beach,  Virginia  must  be  periodically 
redredged  to  keep  them  at  the  depth 
required  for  most  efficient  and 
economical  use.  This  depth  is  6-feet  with 
1-foot  required  premaintenance  and  1- 
foot  allowable  overdepth.  This  gives  a 
total  minimum  of  8-feet  mean  sea  level 
as  the  depth  to  be  maintained  in  the 
Tylers  Beach  Channel  to  a  harbor  of 
refuge  of  the  same  depth.  The  proposed 
maintenance  dredging  requires  the 
removal  of  approximately  35,000  cubic 
yards  of  material  with  subsequent 
overboard  disposal  of  dredged  material 
into  a  31 -foot  deep  water  trough  in  the 
James  River  near  the  project. 

Alternatives  to  be  considered  in  this 
statement  include  no  action,  upland 
disposal  and  overboard  disposal. 

3a.  The  scoping  process  for  this 
statement  has  already  taken  place,  in 
large  part,  in  bimonthly  coordination 
meetings  with  Federal,  State  and  local 
agencies.  Written  comments  of 
interested  agencies  or  private  groups 
which  have  not  yet  responded  to  the 
proposed  project  are  requested  to  do  so, 
so  that  all  pertinent  issues  may  be 
examined  in  the  DEIS. 

3b.  The  intent  of  the  process  has  been 
to  resolve  the  continuing  problem  of  the 
disposal  of  dredged  material  from  Tylers 
Beach  harbor  and  channel.  It  is  expected 
that  the  various  interested  agencies  or 
citizens  will  comment  on  some  or  all  of 
the  suggested  alternatives,  most  of  these 
agencies  have  already  had  varying 
degrees  of  input.  The  major  issue  to  be 
considered  will  be  the  suitability  of  the 
proposed  overboard  disposal 
operations,  particularly  from  an 
environmental  perspective.  Other  major 
alternatives  will  be  considered  on  the 
basis  of  long  term  effects  on  the  local 
environment  and  economic  cost. 

3c.  Requests  will  be  or  have  been 
made  of  the  following  Federal  and  State 
agencies  for  assistance  within  their  area 
of  expertise  during  the  scoping  portion 
of  the  Draft  EIS:  The  U.S.  Fish  and 


Wildlife  Service;  The  National  Marine 
Fisheries  Service;  The  U.S. 
Environmental  Protection  Agency;  The 
Virginia  State  Water  Control  Board;  The 
Virginia  Department  of  Health;  The 
Virginia  Marine  Resources  Commission; 
The  Virginia  Institute  of  Marine  Science. 

Other  Federal  and  State  agencies  may 
be  requested  to  provide  information  for 
the  draft  document  if  necessary. 

3d.  Water  Quality  permits  from  the 
state  (Virginia  State  Water  Control 
Board  and  Virginia  Marine  Resources 
Commission)  which  satisfy  the 
requirements  of  Section  401  and  404(r)  of 
the  Federal  Water  Pollution  Control  Act 
will  be  applied  for.  A  Record  of  Decision 
(ROD)  will  be  issued  by  the  District 
Engineer  at  the  end  of  the  EIS  process 
unless  unresolved  questions  still  remain 
between  the  Corps  and  the  Federal 
agencies  mentioned  in  3c. 

4.  Bimonthly  coordination  meetings, 
during  which  the  proposed  action  has 
been  discussed  at  lepgth,  have  satisfied 
the  objectives  of  a  scoping  meeting  and 
therefore,  no  further  scoping  meetings 
are  scheduled  at  this  time. 

5.  It  is  estimated  that  the  Draft  EIS 
will  be  available  for  public  review 
within  1  month  following  the  date  of  this 
notice. 

address:  Questions  about  the  proposed 
action  and  DEIS  can  answered  by:  Craig 
L.  Seltzer,  Oceanographer,  NAOEN-RE, 
Norfolk  District,  Corps  of  Engineers,  803 
Front  Street,  Norfolk,  VA  23510.  Tel: 
(804)  441-3766. 

Dated:  November  3, 1980. 

John  O.  Roach,  11, 

Army  Liaison  Officer  with  the  Federal 
Register. 

|FK  Doc.  80-34776  Filed  11-6-80: 8:45  am) 

BILLING  CODE  3710-EN-M 


DEPARTMENT  OF  ENERGY 

Gasoline  Rationing  Preimplementation 
Project  Office 

Solicitation  of  Grant  Proposals  To 
Preimplement  a  State  Ration  Reserve 
in  Each  State  Under  DOE’S  Standby 
Gasoline  Rationing  Plan 

agency:  Gasoline  Rationing 
Preimplementation  Project  Office, 
Department  of  Energy. 
action:  Notice  of  Solicitation  to  States 
and  Availability  of  Grant  Awards  for 
Proposals  to  Preimplement  State  Ration 
Reserve  Functions. 

SUMMARY:  The  Gasoline  Rationing 
Preimplementation  Project  Office 
(GRPTO)  of  the  Departfnent  of  Energy 
(DOE)  hereby  gives  notice  of  a 
solicitation  to  the  fifty  States,  the 
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District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico 
(hereinafter  collectively  referred  to  as 
the  States)  for  proposals  to 
preimplement  a  State  Ration  Reserve  in 
each  State  under  DOE's  Standby 
Gasoline  Rationing  Plan.  DOE  will 
provide  a  grant  award  to  each  State  that 
agrees  to  complete  a  preimplementation 
plan  to  administer  the  State  Ration 
Reserve  in  its  State. 

FOR  FURTHER  INFORMATION  CONTACT: 
GRPPO  Contact — ^Eve  Hilgenberg, 
Director,  Intergovernmental  and 
Interagency  Requirements,  Gasoline 
Rationing  fteimplementation  Project 
OfHce,  Vanguard  Building,  1111  20th 
Street,  N.W.,  Room  4070,  Washington, 
D.C.  20461,  (202)  653-4145. 

IR  Contact — William  Brennan,  Director, 
State  Affairs  Branch,  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  Room  8G-024,  Washington,  D.C. 
20585,  (202)  252-5660. 

GC  Contact — Peter  Schaumberg,  Acting 
Deputy  Assistant  General  Counsel  for 
Petroleum  Regulations,  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  Room  6A-127,  Washington,  D.C. 
20585,  (202)  252-6754. 

SUPPLEMENTARY  INFORMATION: 

On  June  12, 1980  (45  FR  41330,  June  18, 
1980)  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  issued  final  regulations 
for  the  Standby  Gasoline  Rationing  Plan. 
This  Plan  was  deemed  approved  by 
Congress  on  July  30, 1980,  in  accordance 
with  the  provisions  of  the  Energy  Policy 
and  Conservation  Act  (Pub.  L  94-163, 
EPCA),  as  amended  by  the  Emergency 
Energy  Conservation  Act  of  1979  (Pub.  L 
96-102,  EECA).  Subpart  I  of  the  Plan 
provides  for  a  State  Ration  Reserve  (a 
percentage  of  each  State’s  total  of  ration 
coupons,  hereafter  referred  to  as  SRR) 
which  would  be  administered  by  each 
State  to  meet  special  needs  and 
hardships.  Under  $  570.82  of  the  Plan 
regulations,  in  order  to  receive  a 
delegation  of  authority  from  DOE  to 
administer  the  SRR,  each  State  must 
submit  a  plan  to  administer  the  SRR. 

The  purpose  of  this  Notice  is  to  inform 
the  public  that  the  Gasoline  Rationing 
Preimplementation  Project  Office 
(GRPro)  of  the  Department  of  Energy 
has  issued  a  solicitation  to  the  States  for 
proposals  to  preimplement  the  SRR. 

Each  State  that  submits  an  approved 
proposal  would  be  provided  with  a  grant 
award  to  complete  the  task  of 
preimplementing,  within  a  prescribed 
period,  the  management  and  operation 
plan  for  the  SRR.  Copies  of  the 
solicitation  may  be  obtained  by  vmting: 
Document  Control  Specialist,  U.S. 
Department  of  Energy,  Office  of 


Procurement  Operations,  1000 
Independence  Avenue,  S.W.,  Room 
lJ-009,  Washington,  D.C.  20585. 

The  appropriate  total  amount 
available  for  grant  awards  to  States  is 
$8,000,000.  The  maximum  award  to  each 
State  will  be  determined  by  using  a 
fixed  amount  of  $100,000  for  each  State 
plus  a  share  of  remaining  funds  in 
proportion  to  motor  vehicle  registrations 
as  reported  in  Highway  Statistics  1978, 
the  U.S.  Department  of  Transportation, 
Federal  Highway  Administration.  This 
distribution  is  intended  to  take  into 
account  both  the  fixed  planning  costs  for 
development  of  a  standby  operating 
system  for  gasoline  rationing  and  the 
variable  costs  of  States  with  a  high 
number  of  vehicle  registrations  and 
potential  hardship  applications.  See  the 
solicitation  for  the  amount  of  the  grant 
award  available  to  each  State. 

The  Department  of  Energy  has 
determined  that  of  the  Possessions  and 
Territories,  only  Puerto  Rico  shall  be 
included  at  this  time  in  this  program 
solicitation.  Other  entities  may  be 
included  at  a  later  date,  in  which  case 
notice  thereof  will  be  given  in  the 
Federal  Renter. 

This  solicitation  is  subject  to  the 
availability  of  funds  now  pending  in  the 
Congressional  appropriations  process. 
The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  81.069. 
entitled,  “Gasoline  Rationing-State 
Preimplementation  Activities.”  The 
provisions  of  0MB  Circular  A-95  do  not 
apply. 

Issued  in  Washington,  D.C.  November  3. 
1980. 

John  A.  Hewitt,  Jr., 

Chief  Financial  Officer. 

|FR  Doc.  80-3488B  Filed  ll-e-80: 6:46  am) 

BIUJNG  CODE  6450-01-M 


Office  of  Assistant  Secretary  for 
International  Affairs 

Peaceful  Uses  of  Atomic  Energy; 
Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  “subsequent  arrangement” 
under  the  Additional  Agreement 
Between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
Concerning  the  Peaceful  USES  of 
Atomic  Energy  and  the  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
Government  of  Brazil. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  above  mentioned 
agreements  involves  approval  of  the 


following  retransfen  RTD/BR(EU)-3. 
from  West  Germany  to  Brazil,  5.125 
kilograms  of  uranium,  enriched  to 
approximately  19.9%  in  U-235,  in  the 
form  of  uranium-aluminum  prototype 
fuel  elements  for  the  IEAR-1  reactor, 
San  Paulo,  Brazil. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  approval  of 
this  retransfer  will  not  be  inimical  to  the 
common  defense  and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  November  4, 1980. 

Harold  D.  Bengebdorf, 

Director  for  Nuclear  A ffairs,  Internationa! 
Nuclear  and  Technical  Programs. 

|FR  Doc.  80-34812  Filed  Il-6-8ft  8:45  am) 

BIUJNG  CODE  64S0-«1-M 


Bonneville  Power  Administration 

Northwest  Montana/North  Idaho 
Support  and  Libby  Integration  Draft 
Facility  Location  Supplement;  Notice 
of  Availability  of  Draft  Supplement 

Notice  is  hereby  given  that  the 
Bonneville  Power  Administration 
(Bonneville),  in  compliance  with  the 
National  Environmental  Policy  Act  of' 
1969,  has  prepared  a  Draft  Facility 
Location  Supplement  to  its  Fiscal  Year 
1980  Proposed  Program  Environmental 
Impact  Statement  (EIS).  The  Northwest 
Montana/North  Idaho  Support  and 
Libby  Integration  Draft  Supplement 
assesses  possible  environmental 
impacts  of  a  proposal  to  rebuild  a 
transmission  line.  Rebuilding  of  the 
present  facilities  is  needed  in  order  to 
(1)  maintain  the  quality  and  reliability  of 
electrical  service  to  the  Northwest 
Montana/North  Idaho  area;  and  (2) 
integrate  into  the  Federal  Columbia 
River  Power  System  the  additional 
generation  being  added  by  the  U.S. 

Army  Corps  of  Engineers  at  Libby  Dam. 

Copies  of  the  draft  facility  location 
supplement  are  available  for  public 
inspection  at  designated  Federal 
depositories  (for  location,  contact  the 
Environmental  Manager,  Bonneville 
Power  Administration,  P.O.  Box  3621-SJ, 
Portland,  Oregon  97208)  and  at 
Department  of  Energy  public  document 
rooms  located  at: 

Library,  FOI — ^Public  Reading  Room 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue  SW., 

Washington,  D.C.; 

Bonneville  Power  Administration, 
Washington,  D.C.  Office,  Room  3352, 
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Federal  Building,  12th  &  Pennsylvania 
Avenue  NW.,  Washington,  D.C.; 

Library,  Bonneville  Headquarters, 

1002  NE.  Holladay  Street,  Portland, 
Oregon;  and  in  the  following  Bonneville 
Area  office: 

Spokane  Area,  Room  561,  U.S.  Court 
House,  W.  920  Riverside  Avenue, 
Spokane*  Washington. 

The  draft  facility  location  supplement 
is  being  distributed  to  various  Federal, 
State,  and  local  agencies  with 
environmental  expertise,  or  which  are 
otherwise  likely  to  be  interested  in,  or 
affected  by,  the  proposed  facility. 

Copies  are  also  being  furnished  to  State 
and  local  clearinghouses  and  to  other 
interested  groups  and  individuals. 

Single  copies  are  available  upon 
request;  contact  the  Environmental 
Manager,  Bonneville  Power 
Administration,  P.O.  Box  3621-SJ, 
Portland,  Oregon  97208,  or  the  Spokane 
Area  Manager. 

Dated  at  Portland,  Oregon,  this  15th  day  of 
September  1980. 

Sterling  Munro, 

Administrator. 

|FR  Doc.  80-33832  Piled  10-29.80;  8:45  am) 

BILUNG  CODE  6450-01-M 


Economic  Regulatory  Administration 

[ERA  Docket  No.  80-CERT>034] 

Air  Products  and  Chemicals,  Inc.; 
Recertification  of  Eligible  Use  of 
Natural  Gas  To  Displace  Fuel  Oil 

On  October  8, 1980,  Air  Products  and 
Chemicals,  Inc.  (Air  Products),  P.O.  Box 
538,  Allentown,  Pennsylvania  18105, 
nied  an  application  pursuant  to  10  CFR 
Part  595  for  recertification  of  an  eligible 
use  of  up  to  7,500  Mcf  of  natural  gas  per 
day  to  displace  66,400  gallons  (1,581 
barrels]  of  No.  2  fuel  oil  (0.3  percent 
sulfur)  per  day  at  its  complex  of 
chemical  plants  in  New  Orleans,  with 
the  Administrator  of  the  Economic 
Regulatory  Administration  (ERA).  The 
eligible  seller  of  the  natural  gas  is 
Tenneco  Oil  Company  and  the  gas  will 
be  transported  by  Tennessee  Gas 
Pipeline  Company,  Transcontinental 
Gas  Pipe  Line  Corporation,  and 
Columbia  Gas  Transmission 
Corporation.  Notice  of  that  application 
was  published  in  the  Federal  Register 
(45  FR  70542,  October  24, 1980)  and  an 
opportunity  for  public  comment  was 
provided  for  a  period  of  ten  (10) 
calendar  days  from  the  date  of 
publication.  No  comments  were 
received. 

On  November  6, 1979,  Air  Products 
received  the  original  certification  (ERA 
Docket  No.  79-CERT-093)  of  an  eligible 
use  of  natural  gas  purchased  from 


Tenneco  Oil  Company  for  use  at  the 
New  Orleans  complex  for  a  period  of 
one  year.  This  recertiRcation  is  being 
made  effective  on  November  6, 1980,  in 
order  to  provide  continuity  with  the 
original  certiffcate  which  expires  on 
November  5, 1980. 

The  ERA  has  carefully  reviewed  Air 
Products'  application  for  recertification 
in  accordance  with  10  CFR  Part  595  and 
the  policy  considerations  expressed  in 
the  Final  Rulemaking  Regarding 
Procedures  for  Certification  of  the  Use 
of  Natural  Gas  to  Displace  Fuel  Oil  (44 
FR  47920,  August  16, 1979).  The  ERA  has 
determined  that  Air  Products’  ^ 
application  satisfies  the  criteria 
enumerated  in  10  CFR  Part  595,  and, 
therefore,  has  granted  the  recertification 
and  transmitted  that  recertification  to 
the  Federal  Energy  Regulatory 
Commission.  More  detailed  information 
including  a  copy  of  the  application, 
transmittal  letter,  and  the  actual 
recertification  are  available  for  public 
inspection  at  the  Division  of  Natural 
Gas  Docket  Room  7108,  RG-55,.  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  D.C.,  November  3, 
1980. 

F.  Scott  Bush, 

Assistant  Administrator,  Office  of  Regulatory 
Policy,  Economic  Regulatory  Administration. 

|FR  Doc.  80-34813  Filed  11-06-80;  8:45  am) 

BlUING  CODE  64S0-01-M 


TOCO  Corp.;  Action  Taken  on  Consent 
Order  ~ 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  action  taken  on 
Consent  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  notice  of  a 
ffnal  Consent  Order. 

EFFECTIVE  DATE:  October  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  E.  Merica,  District  Manager  of 
Enforcement,  Rocky  Mountain  District, 
Department  of  Energy,  1075  South 
Yukon  Street,  Lakewood,  Colorado, 
80226,  Phone:  (303)  234-3195. 
SUPPLEMENTARY  INFORMATION:  On 
September  19, 1980,  45  FR  62528  (1980), 
the  Office  of  Enforcement  of  the  ERA 
published  notification  in  the  Federal 
Register  that  it  executed  a  proposed 
Consent  Order  with  TOCO  Corporation 
on  August  27, 1980  which  would  not 
become  effective  sooner  than  thirty  days 
after  publication.  Pursuant  to  10  CFR 
205.1991(c),  interested  persons  were 
invited  to  submit  comments  concerning 


the  terms,  conditions  or  procedural 
aspects  of  the  proposed  Consent  Order. 

Although  interested  persons  were 
invited  to  submit  comments  regarding 
the  proposed  Consent  Order  to  the  DOE, 
no  comments  were  received.  The 
proposed  Consent  Order  has  therefore 
been  finalized. 

Issued  in  Lakewood,  Colorado  on  the  31st 
day  of  October,  1980. 

Kenneth  E.  Merica, 

District  Manager  of  Enforcement. 

Concurrence  by: 

Charles  F.  Dewey, 

Regional  Counsel. 

|FR  Doc.  80-34815  Piled  11-6-80: 8:45  am) 

BILUNG  CODE  6450-01-M 


Puget  Sound  Power  &  Light  Co.; 
Application  for  Amendment  to 
Presidential  Permit  PP-6A 

agency:  Department  of  Energy, 

Economic  Regulatory  Administration. 
action:  Notice  of  Application  by  Puget 
Sound  Power  &  Light  Company  for 
Amendment  to  Presidential  Permit  PP- 
6A  for  International  Transmission  Line. 

summary:  Puget  Sound  &  Light 
Company  filed  an  application  for 
amendment  to  Presidential  Permit  PP- 
6A  to  allow  the  applicant  to  increase  the 
voltage  of  its  international  transmission 
line  from  12  kilovolts  to  25  kilovolts,  and 
to  import  additional  amounts  of  electric 
energy  annually  from  Canada  into  the 
United  States. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Brown,  Jr.,  System  Reliability 
&  Emergency  Response  Branch, 
Department  of  Energy,  Room  4110,  2000 
M  Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-3825.  Lise  Courtney  M.  Howe, 
Office  of  the  General  Counsel, 
Department  of  Energy,  Forrestal 
Building,  Room  5E-064, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252-2900. 
SUPPLEMENTARY  INFORMATION:  On 
October  14, 1980,  the  Puget  Sound  Power 
&  Light  Company  (Puget  Sound)  filed  ah 
application  with  the  Economic 
Regulatory  Administration  (ERA)  for 
amendment  of  its  Presidential  Permit 
PP-6A,  dated  April  23, 1942.  In  that 
Permit,  Puget  Sound  is  authorized  to 
operate  a  12-kilovolt  international 
transmission  line  at  the  boundary  line 
between  the  United  States  and  Canada 
near  Point  Roberts,  Washington,  and  to 
import  no  more  than  4,380,000  kilowatt- 
hours  per  year  at  a  rate  not  in  excess  of 
500  kilowatts.  In  its  application  for 
amendment,  Puget  Sound  requests  that 
the  transmission  line  be  increased  to  25 
kilovolts  and  that  the  import  limit  be 
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raised  to  no  more  than  43,800,000 
kilowatt-hours  per  year  at  a  rate  not  in 
excess  of  5,000  kilowatts.  According  to 
the  applicant,  the  amendments  are 
necessary  because  demand  for  electric 
energy  in  the  Point  Roberts  area  has 
increased  steadily  over  the  years. 
Importation  from  Canada  is  the  only 
feasible  method  of  supplying  electricl 
energy  to  Point  Roberts  due  to  its  unique 
geographic  location. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
System  Reliability  and  Emergency 
Response  Branch,  Economic  Regulatory 
Administration,  Room  4110,  2000  M 
Street.  N.W.,  Washington.  D.C.  20461,  in 
accordance  with  section  1.8  or  1.10  of 
the  Rules  of  Practice  and  Procedure  (18 
C.F.R.  1.8, 1.10). 

Any  such  petitions  and  protests 
should  be  Tiled  on  or  before  December 

26, 1980.  Protests  will  be  considered  by 
ERA  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  Tile  with  ERA  and  will,  upon  request, 
be  made  available  for  public  inspection 
and  copying  at  the  ERA  Docket  Room, 
Room  B-210.  2000  M  Street.  N.W., 
Washington,  D.C..  and  at  the  System 
Reliability  and  Emergency  Response 
Branch,  Room  4110,  2000  M  Street,  N.W., 
Washington,  D.C. 

Dated:  November  1, 1980. 

)erry  L.  Pfeffer, 

Assistant  Administrator  for  Utility  Systems, 
Economic  Regulatory  Administration. 

ire  Doc.  80-34804  Filed  11-0-80: 8:43  ain| 

BILUNC  CODE  6450-01-41 

(ERA  Case  No.  51388-9006-21-77] 

Rockwood  Unit  No.  1;  Imperial 
Irrigation  District 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Determination  to  Classify  the 
Imperial  Irrigation  District  Rockwood 
Unit  No.  1  as  an  Existing  Facility. 

SUMMARY:  On  May  18, 1979,  the  Imperial 
Irrigation  District  (IID)  requested  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  to  classify  Rockwood  Unit  No.  1 
(Rockwood  1)  as  an  existing  facility 
pursuant  to  Section  515.6  of  the  Revised 
Interim  Rule  to  Permit  Classification  of 
Certain  Powerplants  and  Installations  as 
Existing  Facilities  (Revised  Interim  Rule) 
issued  by  ERA  on  March  15, 1979  (44  FR 
17464),  and  pursuant  to  the  provisions  of 
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the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  42  U.S.C.  8301  et  seq.  (FUA 
or  the  Act).  The  Final  Rule  published  on 
October  19, 1979  (44  FR  60695)  became 
effective  November  30, 1979.  Additional 
information  was  required  by  ERA  and  a 
revised  request  was  submitted  on  April 

1. 1980.  On  June  9, 1980,  ERA  published 
a  summary  of  UD's  request  for 
classification  and  requested  comments 
by  interested  persons  on  or  before  June 

30. 1980.  ERA  has  not  received  any 
comments  in  response  to  this  notice. 

ERA  has  completed  its  analysis  of 
HD’s  request  for  Rockwood  1  and  has 
determined  that  IID  has  satisfactorily 
demonstrated  that  it  would  suffer  a 
substantial  Hnancial  penalty.  IID  had 
expended,  in  nonrecoverable  outlays, 
more  than  25  percent  of  the  total 
projected  project  costs  as  of  November 
9, 1978,  for  Rockwood  1  within  the 
meaning  of  Section  515.6  of  the  Final 
Rule. 

ERA  has  classified  IID's  Rockwood  1 
as  an  existing  facility.  Therefore  this 
unit  is  subject  to  the  provisions  of  Title 
III  of  FUA. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Webb.  Office  of  Public 
Information,  Economic  Regulatory 
Administration,  Department  of  Energy, 

2000  M  Street,  N.W.,  Room  B-110, 
Washington,  D.C.  20461,  Phone  (202)  653- 
4055. 

Louis  T.  Krezanosky,  Economic  Regulatory 
Administration,  Department  of  Energy, 

2000  M  Street,  N.W.,  Room  3012  B, 
Washington,  D.C.  20461,  Phone  (202)  653- 
4208. 

James  Renjilian,  Office  of  General  Counsel, 
Department  of  Energy,  1000  Independence 
Ave.,  S.W.,  Room  6G-087,  Washington, 

D.C.  20585,  Phone  (202)  252-2967, 
SUPPLEMENTARY  INFORMATION: 

(1)  On  May  18  1979,  pursuant  to  ERA’S 
Revised  Interim  Rule  to  Permit 
Classification  of  Certain  Powerplants 
and  Installations  as  Existing  Facilities 
(Revised  Interim  Rule)  issued  by  ERA  on 
March  15, 1979,  IID  requested  that  ERA 
classify  IID’s  Rockwood  Unit  No.  1 
(Rockwood  1)  as  an  “exisiting"  facility. 
The  Final  Rule  published  on  October  9, 
1979  (44  FR  60695)  became  effective 
November  30, 1979.  Additional 
information  was  required  by  ERA  and  a 
revised  request  was  submitted  on  April 

1, 1980.  On  June  9, 1980,  ERA  published 
a  summary  of  UD’s  request  for 
classification  in  the  Federal  Register  (45 
FR  16524)  and  requested  comments  by 
interested  persons  on  or  before  June  30, 
1980.  ERA  has  not  received  any 
comments  in  response  to  this  notice. 

(2)  ERA  has  analyzed  the  material 
submitted  by  UD  applicable  to 
Rockwood  1  and  has  classified  the  unit 
as  an  existing  facility  on  the  basis  that 
IID  has  satisfactorily  demonstrated  that 
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it  would  suffer  a  substantial  Hnancial 
penalty  because  it  has  expended,  in 
nonrecoverable  outlays,  more  than  25 
percent  of  the  total  projected  project 
cost  as  of  November  9, 1978,  for 
Rockwood  1  within  the  meaning  of 
Section  515.6  of  the  Final  Rule. 

A  copy  of  era’s  Summary  of  Analysis 
dated  October  14, 1980,  is  available  for 
examination  in  the  OUice  of  Public 
Information,  at  the  above  address. 

Issued  in  Washington.  D.C..  October  30, 
1980. 

Robert  L  Davim, 

Assistant  Administrator.  Office  of  Fuels 

Conversion,  Economic  Regulatory 

Administration. 

ire  Doc.  80-34803  Filed  11-6-80:  8:46  ain| 

BILUNG  CODE  645IH>1-M 


Federal  Energy  Regulatory 
Commission 

Baltimore  Gas  and  Electric  Co., 
Application 

(Docket  No.  ES81-7-000] 

November  3. 1980 

Take  notice  that  on  October  24, 1980, 
Baltimore  Gas  and  Electric  Company 
(Applicant)  filed  an  application  seeking 
authority  pursuant  to  Section  204  of  the 
Federal  Power  Act  to  issue  up  to 
$275,000,000  principal  amount  of  short¬ 
term  debt  to  be  issued  from  time  to  time 
with  maturities  not  later  than  December 
31, 1982. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24, 1980,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8  or  1.10).  The  application  is  on  file 
with  the  Commission  and  available  for 
public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|re  Doc.  80-34819  Filed  11-6-80: 8:46  ain| 

BILLING  CODE  64S0-85-M 

(Docket  No.  ST81-6-000] 

Cabot  Corp.;  Application  for  Approval 
of  Rates 

November  3, 1980. 

Take  notice  that  on  October  7, 1980, 
Cabot  Corporation  (Applicant),  1400 
Charleston  National  Plaza,  Charleston, 
West  Virginia  25325,  filed  in  Docket  No. 
ST81-6-000  an  application  pursuant  to 
Section  284.123(b)(2)  of  the 
Commission’s  Regulations  for  approval 
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of  rates  charged  for  transporting  natural 
gas  on  behalf  of  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  under  a  gas 
transportation  agreement  dated  October  * 
2, 1980,  Cranberry  Pipeline  Corporation 
(Cranberry)  has  agreed  to  provide  a 
transportation  service  for  Tennessee  of 
gas  Tennessee  purchases  in  West 
Virginia  from  Appalachian  Exploration 
&  Development,  Inc.  and  Cabot  Oil  & 

Gas  Corporation.  Applicant  further 
states  that  Cranberry  has  agreed  to 
provide  such  a  service  when  the  Public 
Service  Commission  of  West  Virginia 
grants  permission  for  the  transfer  of 
ownership  of  the  natural  gas 
transportation  system  located  in  West 
Virginia  from  Applicant  to  Cranberry. 
Until  such  time  it  is  asserted  that 
Applicant,  Tennessee,  and  Cranberry 
have  entered  into  interim  transportation 
agreements  dated  October  2, 1980,  in 
order  to  begin  deliveries  of  gas  prior  to 
the  authorization  to  transfer  facilities  to 
Cranberry.  It  is  asserted  that  such 
interim  agreements  provide  that  the 
term  of  such  transportation  services  by 
Applicant  would  begin  with  the  date  of 
initial  deliveries  and  extend  to  the 
earlier  of  a  period  not  exceeding  two 
years  or  until  Cranberry  accepts  a 
certiHcate  of  public  convenience  and 
necessity  from  the  Commission. 

Applicant  states  that  it  would  accept 
gas  for  Tennessee’s  account  at  mutually 
agreeable  wellhead  delivery  points  in 
West  Virginia  on  Applicant’s  facilities, 
and  redeliver  such  gas  to  Tennessee  at  a 
mutually  agreeable  redelivery  point  in 
Kanawha  County,  West  Virginia,  or  at 
such  other  redelivery  points  in  West 
Virginia  which  are  acceptable  to  both 
parties.  Applicant  further  states  that  it 
would  redeliver  each  day  a  quantity  of 
gas  equivalent  to  the  thermal  value  of 
the  gas  it  receives  at  the  delivery  points 
less  volumes  consumed  as  compressor 
fuel  or  unaccounted  volumes. 

Applicant  proposes  a  transportation 
charge  of  $.60  per  Mcf  of  gas  redelivered 
to  Tennessee  as  a  fair  and  equitable 
charge  for  the  service  rendered. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24, 1980,  hie  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 


the  Conunission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  a  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Kenneth  F.  Plumb, 

Secretary. 

fFR  Doc  80-34838  Filed  11-6-80: 8.45  ami 

BILLING  CODE  64S0-85-M 


[Project  No.  34621 

Cascade  Waterpower  Development 
Corp.  Application  for  Preliminary 
Permit 

November  3, 1980 

Take  notice  that  Cascade 
Waterpower  Development  Corporation 
(Applicant)  filed  on  September  12, 1980, 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a) — 825(r)]  for  proposed 
Project  No.  3462  to  be  known  as  Three 
Mile  Falls  Diversion  Dam  Project 
located  on  the  Umatilla  River  in 
Umatilla  Coimty,  Oregon.  The  proposed 
project  lies  wholly  on  lands  owned  by 
the  U.S.  Water  and  Power  Resources 
Service  (WPRS).  Correspondence  with 
the  Applicant  should  be  directed  to:  Mr. 
David  Holzman,  P.O.  Box  246,  June  Lake, 
California  93529. 

Project  Description. — The  proposed 
project  would  consist  of:  a  penstock 
through  the  existing  WPRS  24-foot  high, 
concrete  multiple  arch  Three  Mile  Falls 
Divesion  Dam,  a  powerhouse,  and 
transmission  line.  The  project  would 
utilize  excess  irrigation  water. 

Purpose  of  Project. — ^Applicant 
intends  to  market  the  power  generated 
by  the  project  to  local  public  utilities. 

Propos^  Scope  and  Cost  of  Studies 
Under  Permit. — Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
it  would  conduct  studies  and  surveys, 
perform  preliminary  designs,  quantity, 
and  cost  estimates,  and  a  feasibility 
analysis,  conduct  environmental  studies 
and  assessments,  and  prepare  an  FERC 
license  application.  No  new  roads  are 
required  to  complete  the  studies. 

The  estimated  cost  of  the  work  to  be 
performed  under  the  preliminary  is 
$50,000. 

Purpose  of  Preliminary  Permit. — A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 


studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  the 
power,  and  all  other  information 
necessary  for  inclusion  in  an  application 
for  a  license. 

Agency  Comments. — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications. — ^Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  December  31, 1980,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than 
March  2, 1981.  A  notice  of  intent  must 
conform  with  the  requirements  of  18 
CFR  §  4.33  (b)  and  (c)  (1980).  A 
competing  application  must  conform 
with  the  requirements  of  18  CFR  §  4.33 
(a)  and  (d)  (1980). 

Comments,  Protests,  or  Petitions  to 
Intervene. — Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Procedure,  18  CFR  §  1.8  or  §  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or,  before  December  31, 1980. 

Filing  and  Service  of  Responsive 
Documents. — Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  “Comments”, 
“Notice  of  Intent  To  File  Competing 
Application”,  “Competing  Application”, 
“Potest”,  or  “Petition  To  Intervene”,  as 
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applicable.  Any  of  these  filings  must 
also  state  that  it  is  made  in  response  to 
this  notice  of  application  for  preliminary 
permit  for  Project  No.  3462.  Any 
comments,  notices  of  intent,  competing 
applications,  protests,  or  petitions  to 
intervene  must  be  filed  by  providing  the 
original  and  those  copies  required  by  the 
Commission's  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
St.  N.E.,  Washigton,  D.C.  20426.  An 
additional  copy  must  be  sent  to  Fred  E. 
Springer,  Chief,  Application  Branch, 
Division  of  Hydropower  Licensing, 
-Federal  Energy  Regulatory  Commission, 
Room  208,  400  First  St.,  N.W.,  Wash., 
D.C.  20426.  A  copy  of  any  notice  of 
intent,  competing  application, 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secivtary. 

|KR  UtK.  80-34829  Filed  11-8-80:  8:45  am| 

BILLING  C0D€  6450-85-11 


(Project  No.  3461] 

Cascade  Waterpower  Development 
Corp.  Application  for  Preliminary 
Permit 

November  3, 1980. 

Take  notice  that  Cascade 
Waterpower  Development  Corporation 
(Applicant)  filed  on  September  12, 1980, 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  §§  791(a)-825{r)]  for  proposed 
Project  No.  3461  to  be  known  as  the 
Scoggin  Dam  Project  located  on  the 
Scoggin  Creek  in  Washington  County, 
Oregon.  The  proposed  projects  lies 
wholly  on  lands  owned  by  the  U.S. 
Water  Power  Resources  Service 
(WPRS).  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
David  Holzman,  P.O.  Box  246,  June  Lake, 
California  93529. 

Project  Description. — The  proposed 
project  would  consist  of:  a  penstock 
connecting  to  the  existing  outlet  works 
of  the  131-foot  high,  earthfill  WPRS’ 
Schoggin  Dam,  a  powerhouse,  and  a 
transmission  line.  The  project  would 
utilize  excess  irrigation  water. 

Purpose  of  Project. — Applicant 
intends  to  market  the  power  generated 
by  the  project  to  local  public  utilities. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit. — Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
it  would  conduct  studies  and  surveys, 
perform  preliminary  designs,  quantity 
and  cost  estimates,  and  a  feasibility 


analysis,  conduct  environmental  studies 
and  assessments,  and  prepare  an  FERC 
license  application.  No  new  roads  are 
required  to  complete  the  studies. 

The  estimated  cost  of  the  work  to  ^e 
performed  under  the  preliminary  permit 
is  $47,000. 

Agency  Comments. — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  On  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 
be  conHned  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications. — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  January  2, 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  Hie  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than 
March  3, 1981,  A  notice  of  intent  must 
conform  with  the  requirements  of  18 
C.F.R.  §  4.33(b)d  and  (c),  (as  amended  44 
Fed.  Reg.  61328,  October  25, 1979),  A 
competing  application  must  conform 
with  the  requirements  of  18  C.F.R, 

§  4.33(a)  and  (d),  (as  amended,  44  Fed. 
Reg.  61328,  October  25, 1979). 

Comments,  Protests,  or  Petitions  to 
Intervene. — Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  18  C.F.R.,  §  1.8  or  §  1.10 
(1979).  Comments  not  in  the  nature  of  a 
protest  may  also  be  submitted  by 
conforming  to  the  procedures  specified 
in  §  1.10  for  protests.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  a  person  who 
merely  files  a  protest  or  comments  does 
not  become  a  party  to  the  proceeding. 

To  become  a  party,  or  to  participate  in 
any  hearing,  a  person  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules.  Any  comments, 
protest,  or  petition  to  intervene  must  be 
filed  on  or  before  January  2, 1981.  The 
Commission’s  address  is:  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 


Filing  and  Service  of  Responsive 
Documents. — Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  "Comments”, 
“Notice  of  Intent  to  File  Competing 
Application”,  "Competing  Application”, 
"I^otest”,  or  “Petition  to  Intervene”,  as 
applicable.  Any  of  these  filings  must 
also  state  that  it  is  made  in  response  to 
this  notice  of  application  for  preliminary 
permit  for  Project  No.  3461.  Any 
comments,  notices  of  intent,  competing 
applications,  protests,  or  petitions  to 
intervene  must  be  filed  by  providing  the 
original  and  those  copies  required  by  the 
Commission’s  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  St.,  N.E.,  Washington,  D.C. 

20426.  An  additional  copy  must  be  sent 
to  Fred  E.  Springer,  Chief,  Applications 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208, 400  First  St., 
N.W.,  Wash.,  D.C.  20426.  A  copy  of  any 
notice  of  intent,  competing  application, 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secreta.y. 

|FR  Doc.  80-34839  Filed  11-00-80;  8:45  am| 

BILUNG  CODE  6450-S5-M 


[Docket  No.  ER81-S2-000] 

Central  Louisiana  Electric  Co.;  Fiiing 

November  3, 1980. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  24, 1980, 
Central  Louisiana  Electric  Company 
(CLECO)  tendered  for  filing  a  letter 
agreement  dated  November  14. 1979, 
which  provides  for  the  sale  of  150  MW 
of  unit  capacity  from  CLECO’s 
Rodemacher  Unit  No.  1  to  Gulf  States 
Utilities,  Inc.  for  the  12-month  period 
commencing  January  1, 1981. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  petitions  or  protests  should  be  filed 
on  or  before  November  21, 1980.  Protests 
will  be  considered  by  the  Commission  in 
obtaining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
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of  this  application  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Dw.  m-34820  Piled  t1-6~80;  8:45  ain| 

BILLING  CODE  S450-85-M 


[Docket  No.  ER81-5(H)00] 

Cliffs  Electric  Service  Co.;  Filing 

November  3, 1980 

Take  notice  that  on  October  24, 1980 
Cliffs  Electric  Service  Company  filed  a 
change  in  its  incidental  energy  rate  to 
the  City  of  Marquette,  Michigan.  The 
effect  of  the  change  will  be  to  increase 
the  rate  from  29.1  mills  to  30.1  mills/ 
kwh. 

An  effective  date  of  January  1, 1981  is 
requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
21, 1980.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  petition  to 
intervene.  Copies  of  this  application  are 
on  nie  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34821  Filed  11-6-80:  8:45  amj 

BILLING  CODE  6450-85-M 


[Docket  No.  ER81-51-000] 

Cliffs  Electric  Service  Co.,  Rate 
Schedule  Filing 

November  3, 1980 

Take  notice  that  on  October  24, 1980, 
Cliffs  Electric  Service  Company 
(“Service  Co.’’)  filed  a  change  in  the 
Incidental  Energy  Service  Schedule  in 
its  Interconnection  and  Energy 
Agreement  with  Wisconsin  Electric 
Power  Company.  The  effect  of  the 
change  will  be  to  increase  the  rate  from 
30.3  to  31.4  mills/kwh. 

Service  Co.  requests  an  effective  date 
of  January  1, 1981. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 


Washington,  D.C.  20426,  in  accordance 
with  Sections  1.8  and  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  C.F.R.  1.8, 1.10).  All  such 
petitions  or  protests  should  be  Hied  on 
or  before  November  21, 1980.  Protests 
will  be  considered  by  the -Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Phunb, 

Secretary. 

|FR  Doc.  80-34822  Filed  11-6-80:  8:46  am| 

BILLING  CODE  MSO-SS-M 


[Docket  No.  CP81-23-0001 

El  Paso  Natural  Gas  Co.;  Application 

November  3, 1980. 

Take  notice  that  on  October  17, 1980, 

El  Paso  Natural  Gas  Company 
(Applicant),  P.O.  Box  1492,  El  Paso, 
Texas  79978.  Bled  in  Docket  No.  CP81- 
23.000  an  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act  and 
Section  157.7(g)  of  the  Regulations 
thereimder  (18  CFR  157.7(g))  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  for  permission  and  approval  to 
abandon  during  the  calendar  year  1981 
and  operation  of  various  field  gas 
compression  and  related  metering  and 
appurtenant  facilities,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

The  stated  purpose  of  this  budget-type 
application  is  to  enable  Applicant  to  act 
with  reasonable  dispatch  in  constructing 
and  abandoning  facilities  which  would 
not  result  in  changing  Applicant's 
system  salable  capacity  or  service  from 
that  authorized  prior  to  the  filing  of  the 
instant  application. 

Applicant  states  that  the  total  cost  of 
the  proposed  facilities  would  not  exceed 
$3,000,000.  Applicant  requests  waiver  of 
the  single-project  cost  limitation  of 
$500,000  prescribed  by  Section  157.7(g). 
It  proposes  to  increase  the  single  project 
limitation  to  $1,000,000.  Such  a  waiver  is 
necessary,  states  Applicant,  because  of 
continuing  increases  in  the  cost  of 
equipment  and  expenses  incident  to  the 
installation  of  equipment.  Such  costs,  it 
is  asserted  would  be  financed  from 
internally  generated  funds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24, 1980,  file  with  the  Federal 


Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  ot  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.70).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules.  ^ 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  Bnds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Phunb, 

Secretary. 

|FR  Doc.  80-34830  Filed  11-6-80:  8:45  am| 

BILLING  CODE  64S0-6S-M 


[Docket  Nos.  ER77-516,  ER77-549.  ER77- 
550] 

Florida  Power  Corp.;  FiKng 

November  3, 1980. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  October  23, 1980, 
Florida  Power  Corporation  submitted  for 
filing  a  refund  report  pursuant  to  the 
Commissions’s  order  in  the  above 
referenced  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  825  Nor^  Capitol  Street. 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  §§  1.8  and  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  and  1.10).  All  such 
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protests  should  be  filed  on  or  before 
November  21, 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  hie 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|>''R  Uoc.  80-34823  Filed  11-6-80. 8:45  ami 

BILLING  CODE  64S0-e5-M 


(Docket  No.  RA80-66] 

Holiday  Gulf;  Filing  of  Petition  for 
Review  Under  42  U.S.C.  7194 

November  3, 1960. 

Take  notice  that  Holiday  Gulf  on 
February  25, 1980  filed  a  Petition  for 
Review  under  42  U.S.C.  7194(b)  (1977) 
(Supp.)  from  an  order  of  the  Secretary  of 
Energy  (Secretary). 

Copies  of  the  petition  for  review  have 
been  served  on  the  Secretary  and  all 
participants  in  prior  proceedings  before 
the  Secretary. 

.  Any  person  who  participated  in  the 
prior  proceedings  before  the  Secretary 
may  be  a  participant  in  the  proceedings 
before  the  Secretary  may  be  a 
participant  in  the  proceeding  before  the 
Commission  without  filing  a  petition  to 
intervene.  However,  any  such  person 
wishing  to  be  a  participant  is  requested 
to  file  a  notice  of  participation  on  or 
before  November  18, 1980,  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426.  Any  other 
person  who  was  denied  the  opportunity 
to  participate  in  the  prior  proceedings 
before  the  Secretary  or  who  is  aggrieved 
or  adversely  affected  by  the  contested 
order,  and  who  wishes  to  be  a 
participant  in  the  Commission 
proceeding,  must  file  a  petition  to 
intervene  on  or  before  November  18, 
1980,  in  accordance  with  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  and  1.40(e)(3)). 

A  notice  of  participation  or  petition  to 
intervene  filed  with  the  Commission 
must  also  be  served  on  the  parties  of 
record  in  this  proceeding  and  on  the 
Secretary  of  Energy  through  John 
McKenna,  Office  of  General  Counsel, 
Department  of  Energy,  Room  6H-025, 
1000  Independence  Avenue,  S.W, 
Washington,  D.C.  20585. 

Copies  of  the  petition  for  review  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  at  Room 


1000,  825  North  Capitol  St.,  N.E., 
Washington,  D.C.  20426. 

Kenneth  F.  Plumb, 

Secretary. 

IFK  Doc.  80-34831  Filed  11-6-80;  8:45  am) 
BILLING  CODE  64S0-e5-M 


(Docket  No.  RE80-691 

Interstate  Power  Co.;  Ap|>lication  for 
Waiver 

November  3, 1980. 

Take  notice  that  Interstate  Power 
Company  (Interstate),  on  July  1, 1980, 
filed  an  application  for  waiver  of  certain 
requirements  of  Part  290  of  the 
Commission’s  regulations  concerning 
collection  and  reporting  of  cost  of 
service  information  under  Section  133  of 
the  Public  Utility  Regulatory  Policies 
Act,  Order  48  (44  FR  58687,  October  11, 
1979).  Waiver  is  sought  from  the 
requirement  to  file  on  or  before  June  30, 
1982,  certain  jurisdictional  load  data 
pertaining  to  its  costs  of  providing 
electric  service  as  specified  in 
§  290.401(b),  separately  by  retail 
regulatory  jurisdiction. 

In  its  application  for  waiver.  Interstate 
states  that  it  should  not  be  required  to 
file  the  specified  data  for  the  following 
principal  reasons: 

(1)  The  Interstate  system  contains  no 
geographic  or  distributional 
characteristics  that  are  unique  to  any  of 
the  three  retail  regulatory  jurisdictions 
included. 

(2)  The  installation  of  independent 
load  research  metering  in  each 
jurisdiction  would  not  enhance  the 
information  recovered  although  it  would 
triple  the  cost  borne  by  its  customers.  * 

Copies  of  the  application  for  waiver 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  Any 
person  desiring  to  present  written  views, 
arguments,  or  other  comments  on  the 
application  for  waiver  must  file  such 
information  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  Washington,  D.C.  20426, 
on  or  before  December  22, 1980.  Within 
that  45-day  period  such  person  must 
also  serve  a  copy  of  such  comments  on 
Interstate  addressed  to:  Interstate  Power 
Company,  Attention:  Fred  E.  Horton,  Jr., 
Esquire,  1000  Main  Street,  Dubuque, 
Iowa  52001. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Dm:.  8U.34824  Filed  11-6-8(1:  645  am| 

BILLING  CODE  64S0-85-M 


(Docket  No.  RE80-67] 

lowa-lllinois  Gas  &  Electric  Co.; 
Application  for  Waiver 

November  3, 1980. 

Take  notice  that  lowa-Illinois  Gas  & 
Electric  Company  (lowa-Illinois),  on 
June  27, 1980,  filed  an  application  for 
waiver  of  certain  requirements  of  Part 
290  of  the  Commission’s  regulations 
concerning  collection  and  reporting  of 
cost  of  service  information  under 
Section  133  of  the  Public  Utility 
Regulatory  Policies  Act,  Order  48  (44  FR 
58687,  October  11, 1979).  Waiver  is 
sought  from  the  requirements  to  file  on 
or  before  June  30, 1982,  certain 
jurisdictional  load  data  pertaining  to  its 
costs  of  providing  electric  service  as 
specified  in  Section  290.401(b)  by 
separate  retail  regulatory  jurisdiction. 

In  its  application  for  waiver  lowa- 
lllinois  states  that  it  should  not  be 
required  to  file  the  specified  data  for  the 
following  principal  reasons: 

(1)  There  is  no  significant  difference  in 
load  data  between  its  two  retail 
regulatory  jurisdictions. 

(2)  Both  the  Iowa  State  Commerce 
Commission  and  the  Illinois  Commerce 
Commission  have  waived  the  separate 
load  reporting  requirement. 

Copies  of  the  application  for  waiver 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  Any 
person  desiring  to  present  written  views, 
arguments,  or  other  comments  on  the 
application  for  waiver  must  file  such 
information  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  on  or  before  45  days  following  the 
date  this  notice  is  published  in  the 
Federal  Register.  Within  that  45-day 
period  such  person  must  also  serve  a 
copy  of  such  comments  on  lowa-Illinois, 
addressed  to:  lowa-Illinois  Gas  & 
Electric  Company,  Attention:  Brent  E. 
Gale,  Esquire,  206  East  Second  Street, 
Davenport,  Iowa  52808. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34025  Filed  11-6-80:  8:45  am| 

BILLING  CODE  6450-S5-M 


(Docket  No.  ER77-578] 

Kansas  Gas  and  Electric  Co.;  Filing 

November  3, 1980. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  October  2, 1980, 
Kansas  Gas  and  Electric  Company 
submitted  for  filing  a  statement  of 
compliance  pursuant  to  Commission 
Opinion  No.  80-A,  issued  in  the  above- 
referenced  proceeding. 


Federal  Register  /  Vol.  45,  No.  218'/  Friday,  November  7.  1980  /  Notices 


74025 


A  copy  of  this  filing  has  been  sent  to 
the  parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  S§  1-8  and  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  and  1.10).  All  such 
protests  should  be  filed  on  or  before 
November  21, 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34826  Filed  11-6-80:  8:45  am) 

BHJJNQ  CODE  6450-85-M 


[Docket  Nos.  TA80-1-25,  et  al.] 

Mississippi  River  Transmission  Corp., 
et  al.;  Fiiing  of  Pipeiine  Refund  Reports 
and  Refund  Plans 

November  3, 1980. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  the  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  or 
mailed  to  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  on  or 
before  November  18, 1980.  Copies  of  the 
respective  filings  are  oh  file  with  the 
Commission  and  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 


Appendix 


Filing  date  and  compdty 

Docket  no. 

Type  tiling 

9/16/80 — Mississippi  River 
Transmission  Corp. 

TA80-1-25.... . 

.  Report 

10/17/80— South  Georgia 
Natural  Gas  Co. 

RP77-32-008 . 

.  Report 

10/17/80— El  Paso  Natural 
Gas  Co. 

RP79-12-009 . 

,.  Report 

10/21/80— Texas  Eastern 

HP81-5-000 _ _ 

,.  Plaa 

Transmission  Corp. 


|FR  Doc.  80-34840  Filed  11-6-80;  8:45  am) 

BILUNG  CODE  64S0-85-M 


[Docket  No.  RE80-73] 

New  England  Power  Service  Co.; 
Application  for  Waiver 

November  3, 1980. 

Take  notice  that  the  New  England 
Power  Service  Company  (NEPSC),  on 
behalf  of  its  subsidiaries  the 
Massachusetts  Electric  Company  and 
the  Narrangansett  Electric  Company,  on 
July  23, 1980,  filed  an  application  for 
waiver  of  certain  requirements  of  Part 
290  of  the  Commission’s  regulations 
concerning  collection  and  reporting  of 
cost  of  service  information  under 
Section  133  of  the  Public  Utility 
Regulatory  Policies  Act,  Order  48  (44  FR 
58687,  October  11, 1979).  Waiver  is 
sought  from  the  requirement  to  file  on  or 
before  June  30, 1982,  certain 
jurisdictional  load  data  pertaining  to  its 
costs  of  providing  electric  service  as 
specified  in  S  290.401(b),  separately  by 
retail  regulatory  jurisdiction. 

In  its  application  for  waiver,  NEPSC 
states  that  it  should  not  be  required  to 
file  the  specified  data  for  the  following 
principal  reasons: 

(1)  NEPSC  proposes  to  do  joint 
system-wide  load  research  and  submit 
this  in  lieu  of  separate  data  for  each 
retedl  regulatory  jurisdiction. 

(2)  The  two  retail  regulatory 
jurisdictions,  the  Rhode  Island  Public 
Utilities  Commission  (RIPUC)  and  the 
Massachusetts  Department  of  Public 
Utilities  (MDPU)  held  joint  hearings  in 
Rhode  Island  and  Massachusetts  on 
May  22  and  23, 1980,  on  the  subject  of 
doing  load  research  for  the  NEI%C 
system-wide  and  no  party  to  the 
proceeding  opposed  the  Company’s 
request. 

(3)  The  RBPUC  and  MDPU  have  given 
tentative  approval  to  NEPSC  to  proceed 
with  system-wide  load  research. 

Copies  of  the  application  for  waiver 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  Any 
person  desiring  to  present  written  Anews, 
arguments,  or  other  comments  on  the 
application  for  waiver  must  file  such 
information  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  on  or  before  45  days  following  the 
date  this  notice  is  published  in  the 
Federal  Register.  Within  that  45-day 
period  such  person  must  also  serve  a 
copy  of  such  comments  on  NEPSC, 
addressed  to: 


New  England  Power  Service  Company, 
Attention:  Mr.  Gerald  R.  Browne, 
Executive  Vice  President, 

20  Turnpike  Road, 

Westborough,  Massachusetts  01581. 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  80-34841  Filed  11-6-80;  8>45  am] 

BILUNQ  CODE  6450-85-11 


[Docket  Nos.  RE80>70, 71,  and  72] 

Northeast  Utilities;  Application  for 
Waiver 

November  3, 1980. 

Take  notice  that  Northeast  Utilities 
(NU)  on  behalf  of  its  subsidiaries,  the 
Western  Massachusetts  Electric 
Company,  the  Connecticut  Light  and 
Power  Company,  and  the  Hartford 
Electric  Light  Company,  on  July  1, 1980, 
filed  an  application  for  waiver  of  certain 
requirements  of  Part  290  of  the 
Commission’s  regulations  concerning 
collection  and  reporting  of  cost  of 
service  information  under  Section  133  of 
the  Public  Utility  Regulatory  Policies 
Act,  Order  48  (44  FR  58687,  October  11, 
1979).  Waiver  is  sought  from  the 
requirements  to  file  on  or  before  June  30, 
1982,  certain  jurisdictional  load  data 
pertaining  to  its  costs  of  providing 
electric  service  as  specified  in 
§  290.401(b],  separately  by  retail 
regulatory  jurisdiction. 

In  its  application  for  waiver,  NU 
states  that  it  should  not  be  required  to 
file  the  specified  data  for  the  following 
principal  reasons: 

(1)  In  lieu  of  furnishing  the  load  data 
by  separate  retail  regulatory 
jurisdiction,  NU  proposes  to  submit  data 
for  the  NU  system  companies  as  a 
whole. 

(2)  NU  subsidiary  companies  have 
received  orders  fi'om  the  Massachusetts 
Department  of  Public  Utilities  (MDPU) 
and  the  Connecticut  Division  of  Public 
Utility  Control  (CDPUC)  to  undertake 
research  regarding  the  load 
characteristics  of  groupings  of 
commercial  and  industrial  customers. 

(3)  NU  has  submitted  a  system-wide 
load  research  plan  to  MDPU  and 
CDPUC  and  they  have  approved  it. 

(4)  NU  states  that  since  the  number  of 
load  research  metering  devices  needed 
by  NU  to  do  load  research  on  a  system- 
wide  basis  is  significantly  reduced  it  is 
prudent  to  request  this  waiver. 

Copies  of  the  application  for  waiver 
are  on  file  with  the  Commission  and  are 
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available  for  public  inspection.  Any 
person  desiring  to  present  written  views, 
arguments,  or  other  comments  on  the 
application  for  waiver  must  file  such 
information  with  the  Federal  energy 
Regulatory  Commission,  825  North  ^ 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  on  or  before  45  days  following  the 
date  this  notice  is  published  in  the 

Federal  Register.  Within  that  45*day 
period  such  person  must  also  serve  a 
copy  of  such  comments  on  NU, 
addressed  to: 

Northeast  Utilities 

Attention:  Mr.  Richard  H.  Brown, 

Director  of  Consumer  Economics, 

P.O.  Box  270, 

Hartford,  Connecticut  06101. 

Kenneth  F.  Plumb, 

Secretary. 

IFK  Doc.  80-34842  Filed  11-6-80;  8:45  am| 

BILLING  CODE  64S0-85-M 


[Docket  No.  TA-81-1-59-000] 

Northern  Natural  Gas  Co.;  Purchased 
Gas  Cost  Adjustment  Rate  Change 

November  3, 1980. 

Take  notice  that  on  October  27, 1980, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing,  as  part  of 
Northern’s  F.E.R.C.  Gas  Tariff,  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  the  following  tariff  sheets: 

Third  Revised  Volume  No.  1; 

Twenty-fourth  Revised  Sheet  No.  4a. 

Fourteenth  Revised  Sheet  No.  4b. 

First  Revised  Sheet  No.  4c. 

Original  Volume  No.  2: 

Twenty-fourth  Revised  Sheet  No.  Ic. 

Such  revised  tariff  sheets  are  required 
in  order  that  Northern  may  place  into 
effect  the  proposed  rates  on  December 
27, 1980  to  reflect: 

(1)  the  estimated  increase  in  the  cost  of 
purchased  gas  pursuant  to  Paragraph  18  of 
Northern's  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  Additionally,  this  PGA  reflects 
the  flow-through  of  certain  refund  obligations 
pursuant  to  Commission  Orders  in  Docket 
No.  RP78-56: 

(2)  the  decrease  in  Northern's  costs 
associated  with  Research,  Development  and 
Demonstration  Expenditures: 

(3)  the  increase  in  Gas  Research  Institute 
unit  charge  pursuant  to  Paragraph  19  of 
Northern's  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1;  and 

(4)  the  estimated  decrease  in  Louisiana 
First  Use  Tax  surcharge  pursuant  to 
Paragraph  20  of  Northern's  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  the 
Gas  Utility  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Bling  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Section 
1.8  and  1.10  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protest  should 
be  Bled  on  or  before  Dec.  5, 1980.  Protest 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34843  Filed  11-6-80;  8:46  ain| 

BILUNG  CODE  6450-85-M 


[Docket  No.  CP81-19-000] 

Northwest  Pipeline  Corp.;  Application 

November  3, 1980. 

Take  notice  that  on  October  17, 1980, 
Northwest  Pipeline  Corporation 
(Applicant),  P.O.  Box  1526,  Salt  Lake 
City,  Utah  84110,  filed  in  Docket  No. 
CP81-19-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  and 
delivery  of  natural  gas  to  Southwest  Gas 
Corporation  (Southwest)  at  a  new  point 
of  delivery  to  Southwest  in  LaPlata 
County,  Colorado,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  with  the  exception  of 
sales  made  to  Southwest  pursuant  to 
Applicant’s  Rate  Schedule  WS-1  and 
Applicant’s  Special  Rate  Schedule  X-46, 
all  of  the  natural  gas  which  Applicant  is 
authorized  to  sell  to  Southwest  is 
presently  delivered  to  Southwest  at  a 
point  of  intercoimection  between  the 
facilities  of  Applicant  and  Southwest  on 
the  Idaho-Nevada  border  in  Owyhee 
Coimty,  Idaho.  Applicant  further  states 
that  it  is  also  presently  authorized  to 
transport  and  deliver  to  El  Paso  Natural 
Gas  Company  (El  Paso)  for  the  account 
of  Southwest  up  to  22,000  Mcf  of  gas  per 
day  which  Southwest  has  or  may 
develop  and/or  purchase  in  the  States  of 
Utah  and  Colorado. 

Applicant  proposes  herein  to  establish 
a  new  point  of  delivery  for  the  sale  and 
delivery  of  natural  gas  to  Southwest  at 
an  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
El  Paso  in  LaPlata  County,  Colorado. 

Applicant  proposes  to  provide 
Southwest  with  an  additional  delivery 
point  in  order  to  permit  Southwest  to 
purchase  and  take  delivery  of  gas 
purchased  from  Applicant  under 


Applicant’s  Rate  Schedule  ODL-1  and 
that  the  volumes  of  natural  gas  not 
required  by  Southwest  to  meet  its 
northern  Nevada  (Reno)  requirements 
would  then  be  made  available  to  serve 
the  natural  gas  requirements  of 
Southwest’s  other  market  areas. 

Applicant  asserts  that  it  presently  has 
a  gas  supply  in  excess  of  its  firm 
contractual  requirement  and  that  the 
sale  and  delivery  to  Southwest  at  the 
proposed  delivery  point  would  help  to 
defer  the  prepayment  of  gas  by 
Applicant  and  permit  the  orderly 
attachment  of  new  gas  reserves. 

Applicant  states  that  any  revenues 
received  from  the  sale  to  ^uthwest  at 
the  proposed  delivery  point  would  be 
subject  to  the  gas  sales  revenue  tracking 
provision  of  Applicant's  rate  settlement 
approved  May  15, 1980,  in  Docket  RP79- 
57.  The  application  also  states  that  no 
additional  facilities  are  required  to 
provide  the  proposed  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  be.fore 
November  24, 1980,  file  wiA  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  In  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the 'Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34832  Filed  ll-e-80;  8:45  am) 

BUXING  CODE  6450-8$-M 


[Docket  No.  RE80-68] 

Oklahoma  Gas  and  Electric  Co.; 
Application  for  Waiver 

November  3, 1980. 

Take  notice  that  Oklahoma  Gas  and 
Electric  Company  (OG&E),  on  July  1, 

1980,  filed  an  application  for  waiver  of 
certain  requirements  of  Part  290  of  the 
Commission's  regulations  concerning 
collection  and  reporting  of  cost  of 
service  information  imder  Section  133  of 
the  Public  Utility  Regtilatory  Policies 
Act,  Order  48  (44  FR  58687,  October  11, 
1979).  Waiver  is  sought  h‘om  the 
requirements  to  Hie  on  or  before  Jime  30, 
1982,  certain  jiu-isdictional  load  data 
pertaining  to  its  costs  of  providing 
electric  service  as  specified  in  Section 
290.401(b),  separately  by  retail 
regulatory  jurisdiction. 

(1)  Preliminary  sampling  of  the  kWh 
characteristics  of  consumers  in  its  two 
retail  regulatory  jurisdictions  exhibit 
stratistically  similar  patterns. 

(2)  The  benebts  received  bom  load 
research  metering  in  the -two 
jurisdictions  separately  would  not  be 
warranted  when  considering  the 
doubling  of  cost,  the  limited 
improvement  of  results,  and  the 
relatively  small  percentage  (less  than 
10%)  of  total  OG&E  sales  made  to  retail 
customers  in  Arkansas. 

Copies  of  the  application  for  waiver 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  Any 
person  desiring  to  present  written  views, 
arguments,  or  other  comments  on  the 
application  for  waiver  must  file  such 
information  with  the  Federal  Energy 
Regulatory  Commission,  825  Nofth 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  on  or  before  45  days  following  the 
date  this  notice  is  published  in  the 
Federal  Register.  Within  that  45-day 
period  such  person  must  also  serve  a 
copy  of  such  comments  on  OG&E, 
adcbessed  to: 

Oklahoma  Gas  and  Electric  Company. 
Attention:  Mr.  Leon  C.  Smith,  Manager 

of  Rates  and  Assistant  Secretary, 

Post  Office  Box  321, 

Oklahoma  City,  Oklahoma  73101. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  80-34833  Filed  11-6-80;  8:45  am] 

BHUNG  CODE  64S0-8S-M 


[Docket  No.  RE80-65] 

Potomac  Electric  Power  C04 
Application  for  Exemption 

November  3, 1980. 

Take  notice  that  Potomac  Electric 
Power  Company  (Pepco),  on  June  30, 

1980,  filed  an  application  for  exemption 
from  certain  requirements  of  Part  290  of 
the  Commission's  regulations 
concerning  collection  and  reporting  of 
cost  of  service  information  under 
Section  133  of  the  Public  Utility 
Regulatory  Policies  Act,  Order  48  (44  FR 
58687,  October  11, 1979).  Exemption  is 
sought  from  the  requirement  to  file  as  to 
its  Virginia  retail  jurisdiction,  on  or 
before  June  30, 1982,  certain 
jurisdictional  load  data  pertaining  to  its 
costs  of  providing  electric  service  as 
specified  in  §  290.401(b). 

In  its  application  for  exemption,  Pepco 
states  that  it  should  not  be  required  to 
file  the  specified  data  for  the  following 
principal  reasons: 

(1)  'hie  proportion  of  all  of  Pepco's 
business  done  in  Virginia  is  extremely 
small;  and  the  proportion  of  all  of 
Virginia's  electricity  sales  made  by 
Pepco  is  extremely  small. 

(2)  The  cost  of  complying  is 
substantial  and,  in  view  of  the  data's 
limited  usefulness,  unduly  burdensome. 

Copies  of  the  application  for 
exemption  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Any  person  desiring  to 
present  written  views,  arguments,  or 
other  comments  on  the  application  for 
exemption  must  file  such  information 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426,  on  or 
before  45  days  following  the  date  this 
notice  is  published  in  the  Federal 
Register.  Within  that  45-day  period  such 
person  must  also  serve  a  copy  of  such 
comments  on  Pepco,  addressed  to: 
Potomac  Electric  Power  Company, 
Attention:  Edward  A.  Caine,  Esquire, 

Deputy  General  Counsel, 

1900  Pennsylvania  Avenue  NW.,  Rm. 

841, 

Washington,  D.C.  20068. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34834  Filed  11-6-80:  8:45  am) 

BILUNG  CODE  64S0-8S-M 


[Docket  No.  ER81-54-000] 

Public  Service  Company  of  Oklahoma; 
Rling 

November  3, 1980. 

The  filing  Company  submits  the 
following: 


Take  notice  that  the  Public  Service 
Company  of  Oklahoma  (PSO)  submitted 
on  October  28, 1980,  for  filing  with  this 
Commission  an  Agreement  entered  into 
between  PSO  and  the  United  States  of 
America  acting  through  the  Secretary  of 
Energy  as  represented  by  the 
Administrator,  Southwestern  Power 
Administration  dated  October  16, 1980, 
which  provides  for  the  sale  of 
conservation  energy  and  emergency 
service  by  Public  Service  and 
Southwestern  Power  Administration 
desires  to  purchase  said  energy. 

PSO  contends  that  Southwestern 
would  be  entitled  under  that  Agreement 
to  purchase  conservation  energy  only  to 
the  extent  that  it  has  alternate  sources 
of  dependable  hydroelectric  capacity 
which  it  could  otherwise  use.  Such 
conservation  energy  purchased  by 
Southwestern  would  replace  energy 
which  could  otherwise  be  generated  by 
the  hydroelectrice  projects  of 
Southwestern  so  as  to  conserve  and 
maintain  their  electric  generating 
capability  and  environmental  quality. 
PSO  further  contends  that  the  rates  set  ' 
forth  in  this  Agreement  are  based  upon 
the  rates  which  generally  prevail  in  the 
area.  Drought  conditions  and  low  water 
levels  combined  to  make  the  Agreement 
necessary. 

PSO  requests  that  the  Commission 
waive  the  30  day  minimum  notice  period 
and  accept  the  Agreement  effective  on 
October  16, 1980. 

PSO  indicates  that  copies  of  the 
proposed  Agreement  have  been 
forwarded  to  the  Oklahoma  Corporation 
Commission  as  well  as  the 
Southwestern  Power  Administration. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
1.8  and  1.10  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
24, 1980.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34844  Filed  11-6-80: 8:45  ain| 
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[Docket  No.  CP81-10-000] 

Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.;  Application 

November  3, 1960. 

Take  notice  that  on  October  9, 1980, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant), 

P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP81-10-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  pipeline  facilities 
necessary  to  connect  gas  purchased  by 
Applicant  fi'om  Conoco  Inc.  (Conoco), 
Getty  Oil  Company  (Getty),  Arco  Oil 
and  Gas  Company  (Arco)and  Cities 
Service  Company  (Cities),  in  the 
Vermilion  Area,  Blocks  119  and  104, 
offshore  Louisiana,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Applicant  proposes  to  construct  and 
operate  9.9  miles  of  12y4-inch  O.D. 
pipeline  and  1.4  miles  of  8%-inch 
pipeline.  Applicant  asserts  that  the 
proposed  12%-inch  O.D.  pipeline  would 
permit  the  attachment  of  gas  purchased 
by  Applicant  from  Conoco,  Arco,  Cities 
and  Getty  to  Applicant's  existing 
pipeline  system.  It  is  stated  that  such 
facilities  would  originate  at  Conoco's, 
Arco’s,  Cities’  and  Getty’s  Platform  “G" 
in  the  Vermilion  Area  Block  119, 
offshore  Louisiana,  and  would  extend  to 
Vermilion  Block  116  where  it  would 
interconnect  with  the  existing  Blue 
Water  Project  facilities.  It  is  further 
stated  that  the  proposed  8V8-inch  O.D. 
pipeline  would  permit  the  attachment  of 
gas  produced  by  Arco  in  Vermilion 
Block  104,  offshore  Louisiana. 

Applicant  estimates  that  as  a  result  of 
the  construction  of  the  proposed 
facilities  approximately  60,700,000  Mcf 
of  recoverable  gas  reserves  would  be 
available  to  it  fiom  Vermilion  119  and 
104  and  that  the  total  deliverability  from 
Vermilion  119  and  104  would  be 
approximately  50,000  Mcf  of  gas  per 
day. 

The  cost  of  proposed  facilities  is 
estimated  to  be  $7,963,000  which  cost 
would  be  financed  from  general  fund 
and/ or  borrowings  on  Applicant’s 
revolving  credit  agreements,  it  is  said. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24, 1980,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 


Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  NaUmal  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  ppblic 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  80-34B4S  Filed  8:45  amj 

BILLING  CODE  64S0-eS-M 


[Docket  No.  CP61-17-0001 

Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  inc.;  Application 

November  3. 1980. 

Take  notice  that  on  October  16. 1980, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant), 

P.O.  Box  2511,  Houston,  'Texas  77001, 
filed  in  Docket  No.  CP81-17-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  East  Tennessee  Natural 
Gas  Company  (East  Tennessee)  in 
connection  with  an  underground  storage 
service  proposed  to  be  rendered  for  East 
Tennessee  by  Consolidated  Gas  Supply 
Corporation  (Consolidated),  all  as  more  ^ 
fully  set  forth  in  the  application  which  is ' 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Applicant  proposes  to  receive  up  to 
4,546  Mcf  of  gas  per  day  plus  a  volume 
equal  to  Applicant’s  fuel  and  use 


requirements  fi'om  East  Tennessee  each 
day  during  the  injection  period  that 
Applicant’s  existing  Greenbrier  No.  2 
Sales  Meter  Station  delivery  point  to 
East  Tennessee  in  Robertson  County, 
Tennessee,  and  to  transport  and  deliver 
an  equivalent  volume  to  Consolidated  at 
Applicant’s  existing  EHisburg  Sales 
Meter  Station  delivery  point  to 
Consolidated  in  Potter  County, 
Pennsylvania. 

During  the  withdrawal  period. 

Applicant  proposes  to  receive  a  like 
amount  of  gas  per  day  from 
Consolidated  at  the  aforementioned 
EHisburg  delivery  point  and  to  transport 
and  deliver  such  volumes  to  East 
Tetmessee  at  the  aforementioned 
Greenbrier  No.  2  delivery  point.  It  is 
asserted  that  the  maximum  volume 
which  Applicant  proposes  to  transport 
for  East  Tennessee  during  each  injection 
and  withdrawal  period  would  be  500,000 
Mcf. 

For  the  transportation  service 
proposed  herein.  Applicant  states  that  it 
would  initially  change  East  Tennessee 
40.71  cents  for  each  Mcf  received  from 
Consolidated  and  transported  and 
delivered  to  East  Tennessee  during  the 
withdrawal  period. 

The  proposed  transportation  service, 
it  is  stated,  is  for  a  primary  term  ending 
March  31,  2000,  and  from  year  to  year 
thereafter.  Applicant  states  it  would 
transport  the  gas  on  a  best-efforts  basis. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24, 1980,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants'parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
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matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  bled,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is . 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34846  Filed  11-6-80;  8:45  am) 

BILLING  CODE  6450-85-M 


[Docket  No.  CPB1-26-000] 

Trunkline  Gas  Co.;  Application 

November  3. 1980. 

Take  notice  that  on  October  20, 1980, 
Trunkline  Gas  Company  (Applicant], 

P.O.  Box  1642,  Houston,' Texas  77001, 
filed  in  Docket  No.  CP81-26-00  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  United  Gas  Pipe  Line  Company 
(United],  all  as  more  fully  set  forth  in  the 
application  which  is  on  ble  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  and 
redeliver  to  United  a  firm  quantity  of 
10,000  Mcf  of  natural  gas  per  day 
purchased  by  United  from  Getty  Oil 
Company  (Getty]  and  Conoco,  Inc. 
(Conoco).  It  is  stated  that  Applicant  and 
United  have  entered  into  a 
transportation  contract  dated  September 
17, 1980,  under  which  Applicant  would 
receive  gas  for  United's  account  from 
Getty  and  Conoco  at  the  existing  point 
of  interconnection  between  the  facilities 
of  Applicant  and  Conoco  on  Conoco’s 
production  platform  in  South  Timbalier 
Block  148,  offshore  Louisiana.  Applicant 
states  that  it  understands  that  United 
has  arranged  to  purchase  volumes  of 
natural  gas  from  Getty  and  Conoco  in 
South  Timbalier  Block  146,  offshore 
Louisiana.  It  is  stated  that  Applicant 
would  transport  equal  quantities  of  said 
gas,  less  3  percent  fuel  usage,  to  United 
at  the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
United  in  St.  Mary  Parish,  Louisiana. 
Applicant  asserts  that  it  has  sufficient 
capacity  in  its  system  to  transport  these 
volumes  and  that  this  arrangement 
would  be  the  most  efficient  and 
economical  means  of  transporting 
United's  gas. 

It  is  stated  that  under  the  agreement. 
United  would  pay  Applicant  $10,000  per 


month  subject  to  adjustment  based  on 
the  firm  10,000  Mcf  of  natural  gas  per 
day.  If  Applicant  receives  more  than  the 
firm  quantity  the  monthly  charge  would 
be  increased  by  3.28  cents  per  Mcf  and  if 
it  receives  less  the  charge  would  be 
reduced  by  3.28  cents  per  Mcf.  it  is 
stated.  Furthermore,  it  is  stated  the 
monthly  charge  would  be  subject  to 
adjustment  as  a  result  of  Applicant's 
rate  proceedings. 

It  is  asserted  that  the  term  of  the 
transportation  service  is  ten  years  and 
from  year  to  year  thereafter. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24, 1980,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10]  and  the 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Due.  80t34847  Filed  11-6-8(1;  8:45  am| 

BILLING  CODE  64SO-85-M 


[Docket  No.  ER81-53-0001 

Tucson  Electric  Power  Co.; 

Cancellation 

November  3, 1980 

Take  notice  that  on  October  24, 1980, 
Tucson  Electric  Power  Company 
(Tucson]  tendered  for  filing  a  notice  of 
cancellation  of  FERC  Rate  Schedule  No. 
24.  The  proposed  effective  date  of  the 
cancellation  is  December  1, 1980. 

Tucson  states  that  the  aforementioned 
Rate  Schedule  is  identified  as 
“Colorado-TGE  1979-1980  Power  Sale 
Agreement"  between  Tucson  and  Public 
Service  Company  of  Colorado,  dated 
March  3, 1978. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  §§1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 

1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
24, 1980.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-34835  Filed  11-6-80;  8:45  am| 

BILUNG  CODE  6450-65-M 


[Project  No.  3350] 

Turlock  Irrigation  District;  Application 
for  Exemption  for  Small  Conduit 
Hydroelectric  Facility 

November  3, 1980. 

Take  notice  that  on  August  25, 1980, 
Turlock  Irrigation  District  (District]  filed 
an  application  under  Section  30  of  the 
Federal  Power  Act  [16  U.S.C.  823(a]],  for 
exemption  of  a  proposed  hydroelectric 
project  from  requirements  of  Part  I  of  the 
Federal  Power  Act.  The  proposed  Drop 
No.  6 — SHPG  Power  Plant  (FERC  Project 
No.  3350]  would  be  located  on  the 
District's  Main  Canal  at  the  sixth  control 
structure  (Drop  No.  6],  downstream  of 
Turlock  Lake,  the  District's  regulating 
reservoir,  in  Stanislaus  County, 
California.  Water  is  diverted  into  the 
Turlock  Main  Canal  from  the  Tuolumne 
River  approximately  16  miles  from  the 
project  site  at  LaCrange  Diversion  Dam. 
Correspondence  with  the  District  should 
be  directed  to  Mr.  Ernest  Geddes, 
General  Manager,  Turlock  Irrigation 
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District,  P.O.  Box  949,  Turlock,  CA 
95380. 

Purpose  of  Pro jeot — Project  energy 
would  be  utilized  to  meet  the  total  future 
requirements  of  the  District’s  electric 
service  area. 

Estimated  Cost — The  cost  of  the 
proposed  project  is  estimated  by  the 
District  to  be  $452,000. 

Project  Description — The  District 
proposes  to  install  a  powerplant,  at  one 
end  of  and  below  the  existing  control 
structure,  containing  a  turbine-generator 
unit  that  is  a  prototype  design  of  the 
Schneider  Hydrodynamic  Power 
Generator  with  a  rated  capacity  of  200 
kW.  Because  the  unit  will  be  located  at 
one  end  of  the  control  structure,  there 
will  be  room  to  add  three  units  if  such 
additions  are  deemed  feasible  in  the 
future.  The  power  plant  would  be  locally 
monitored  and  controlled  manually. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service  and  the  California 
Department  of  Fish  and  Game  are 
requested,  pursuant  to  Section  30  of  the 
Federal  Power  Act,  to  submit 
appropriate  terms  and  conditions  to 
protect  any  fish  and  wildlife  resources. 
Other  Federal,  State,  and  local  agencies 
that  receive  this  notice  through  direct 
mailing  from  the  Commission  are 
requested  to  provide  any  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  the  time 
set  below,  it  will  be  presumed  to  have 
no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Procedure,  18  CFR  §  1.8  or  §  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comment,  protest,  or  petition 


to  intervene  must  be  received  on  or 
before  December  15, 1980. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34838  Filed  11-6-80:  8:45  am| 

BILLING  CODE  64S0-85-M 


(Docket  No.  ER81-49-000I 

Upper  Peninsula  Power  Co.;  Filing 

November  3, 1980. 

Take  notice  that  on  October  24, 1980, 
Upper  Peninsula  Power  Company 
(Upper  Peninsula)  tendered  for  filing  a 
revised  Service  Schedule  III  (Energy 
Interchange  Rate)  to  the  1978  Basic 
Agreement.  Upper  Peninsula  states  that 
Paragraph  1.07  of  the  1978  Basic 
Agreement  provides  for  an  annual 
review  and  adjustment  of  the  Energy 
Interchange  Rate  for  each  calendar  year. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
1.8  and  1.10  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  Hied  on  or  before  November 
24, 1980.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

IFR  Doc.  80-34827  Filed  11-6-80:  8:45  iim| 

BILLING  CODE  6450-8S-M 


[Project  No.  3270] 

Water  Power  Development  Corp.; 
Application  for  Preliminary  Permit 

November  3, 1980. 

Take  notice  that  Water  Power 
Development  Corporation  (Applicant) 
filed  on  July  29, 1980,  and  revised  on 
September  4, 1980,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a) — 
825(r)]  for  proposed  Project  No.  3270  to 
be  known  as  the  Goodwin-Colebrook 
Dam  Project  located  on  the  West  Branch 
of  the  Farmington  River  in  Hartford  and 
Litchfield  Counties,  Connecticut.  The 
proposed  project  would  utilize  Federal 
lands  and  a  Federal  dam  under  the 
jurisdiction  of  the  U.S.  Army  Corps  of 
Engineers.  The  application  is  on  file 
with  the  Commission  and  is  available 


for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  Kenneth  E.  Mayo,  President, 
Water  Power  Development  Corporation, 
23  Temple  Street,  Nashua,  New 
Hampshire  03060.  Any  person  who 
wishes  to  file  a  response  to  this  notice 
should  read  the  entire  notice  and  must 
comply  with  the  requirements  specified 
for  the  particular  kind  of  response  that 
person  wished  to  file. 

Project  Description — The  proposed 
project  would  consist  of  the  Goodwin 
Dam  and  the  Colebrook  River  Lake  Dam 
development.  The  Goodwin  Dam  is 
located  57  river  miles  upstream  of  the 
confluence  of  the  Connecticut  River  and 
the  West  Branch  of  the  Farmington 
River.  The  Colebrook  River  Lake  Dam  is 
located  approximately  2  miles  upstream 
of  the  Goodwin  Dam. 

The  proposed  Goodwin  Dam 
development  would  consist  of:  (1)  an 
existing  earth  dam  having  a  height  of 
135  feet  and  a  length  of  900  feet;  (2)  a 
reservoir  with  a  storage  capacity  of  6.5 
billion  gallons;  (3)  a  proposed  penstock 
extending  300  feet  from  six  existing  gate 
openings  to;  (4)  a  proposed  powerhouse 
having  an  installed  generating  capacity 
of  3,200  kW;  and  (5)  appurtenant  works. 
Existing  project  facilities  are  currently 
owned  by  the  Metropolitan  District  of 
the  City  of  Hartford.  The  proposed 
Colebrook  Dam  development  would 
utilize  the  U.S.  Army  Corps  of  Engineers’ 
existing  Colebrook  River  Lake  Dam  and 
Reservoir.  The  devlopment  would 
consist  of:  (1)  a  proposed  penstock;  (2)  a 
proposed  powerhouse  having  an 
installed  generation  capacity  of  1,800 
kW;  and  (3)  appurtenant  works. 

It  is  estimated  that  the  combined 
operation  of  both  developments  could 
provide  an  average  annual  net 
generation  of  20,000  MWh. 

Purpose  of  Project — ^Project  power 
would  be  sold  to  a  local  public  utility. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit — Applicant  seeks  issuance 
of  a  preliminary  permit  for  a  period  of 
three  years,  during  which  time 
Applicant  would  investigate  the 
hydraulic,  power  generation, 
construction,  economic,  environmental, 
historic,  and  recreational  aspects  of  the 
project.  Depending  upon  the  outcome  of 
the  studies,  the  Applicant  would  decide 
how  to  proceed  with  further 
environmental  studies,  project  designs, 
and  an  application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  studies 
under  the  permit  would  be  $50,000. 

Purpose  of  Preliminary  Permit — A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the  - 
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Permittee  imdertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consitant  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  any  agency  does|  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  January  5, 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than 
March  6. 1961.  A  notice  of  intent  must 
conform  with  the  requirements  of  18 
CFR  §  4.33  (b)  and  (c)  (1980).  A 
competing  application  must  conform 
with  the  requirements  of  18  CFR  §  4.33 
(a)  and  (d)  (1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  should  Hie  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Procedure,  18  CFR  §  1.8  or  §  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determiniilg  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene  , 
in  accordance  with  the  Commission's 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or  before  January  5, 1981. 

Filing  and  Service  of  Responsive 
Documents-^Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  “Comments”, 
“Notice  of  Intent  To  File  Competing 
Application”,  “Competing  Application”, 
“Potest”,  or  “Petition  To  Intervene”,  as 


applicable.  Any  of  these  filings  must 
also  state  that  it  is  made  in  response  to 
this  notice  of  application  for  preliminary 
permit  for  Project  No.  3270.  Any 
comments,  notices  of  intent,  competing 
applications,  protests,  or  petitions  to 
intervene  must  be  filed  by  providing  the 
original  and  those  copies  required  by  the 
Commission's  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Fred  E.  Springer,  Chief,  Applications 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208,  400  First  Street, 
NW.,  Washington,  D.C.  20426.  A  copy  of 
any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-34837  Filed  11-6-80. 8:45  am| 

BHXINQ  CODE  6450-85-M 


[Docket  No.  TA81-1-57-000  (PGA81-1)] 

Western  Transmission  Corp.; 

Proposed  Changes 

November  3, 1980. 

Take  notice  that  Western 
Transmission  Corporation  (Western),  on 
October  28, 1980,  tendered  for  filing  as 
part  of  its  FPC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  sheet: 

Fourteenth  Revised  Sheet  No.  3-A, 
superseding  Thirteenth  Revised  Sheet 
No.  3-A. 

The  proposed  changes  would  increase 
the  monthly  charges  for  purchased  gas 
to  Colorado  Interstate  Gas  Company, 
Western's  sole  jurisdictional  customer, 
pursuant  to  the  provisions  of  Section  18 
of  Western's  FPC  Gas  Tariff,  Original 
Volume  No.  1. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  December  1, 1980. 

Copies  of  this  filing  have  been  served 
upon  Colorado  Interstate  Gas  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
20, 1980.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-34828  Filed  11-6-80: 8:45  am| 

BILUNO  CODE  6450-«S4l 


Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals;  Week  of  September  22 
Through  September  26, 1980 

During  the  week  of  September  22 
through  September  26. 1980,  the 
proposed  decisions  and  orders 
summarized  below  were  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to 
applications  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receivers  actual  notice,  whichever 
occurs  first. 

The  procedural  regulations  provide 
that  an  aggrieved  partywho  fails  to  file  a 
Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Document  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  B120,  2000  M  Street  NW., 
Washington,  D.C.  20461,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  Federal 
holidays. 

George  B.  Breznay, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 
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October  31, 1980. 

Amerada  Hess  Corporation,  Washington, 

D  C.,  BEE-1310 

Ashland  Oil,  Inc.,  Ashland,  Kentucky,  BEE- 
1377 

Atlantic  Richfield  Company,  Los  Angeles, 
California,  BEE-1301 
Chevron  US  A.  Inc.,  San  Francisco, 

California,  BEE-1359 

Cities  Service  Company,  Tulsa,  Oklahoma, 
BEE-1400 

Exxon  Company,  U.S.A.,  Houston,  Texas, 
BEE-1411 

Getty  Refining  and  Marketing  Co.,  Tulsa, 
Oklahoma,  BEE-1320 

Gulf  Oil  Corporation,  Houston,  Texas,  BEE- 
1304 

Mobil  Oil  Corporation,  Washington,  D.C. 
BEE-1281 

Shell  Oil  Company.  Houston.  Texas,  BEE- 
1309 

Standard  Oil  Company  of  Indiana  (AMOCO), 
Chicago,  Illinois,  BEE-1314 
Standard  Oil  Company  of  Ohio  (SOHIO), 
Cleveland,  Ohio  BEE-1391 
Sun  Oil  Company  of  Pennsylvania, 

Philadelphia,  Pennsylvania,  BEE-1349 
Tenneco  Oil  Company,  Houston,  Texas,  BEE- 
1401 

Texaco  Inc.,  White  Plains,  New  York,  BEE- 
1246,  motor  gasoline,  propane 
Each  of  the  above-named  firms  filed 
Applications  for  Exception  from  the 
provisions  of  10  CFR  212.83(c)  and  (h).  The 
exception  request,  if  granted,  would  permit 
the  applicants  to  include  in  their  selling 
prices  for  covered  petroleum  products  sold  in 
the  State  of  Connecticut  the  cost  of  a  gross 
receipts  tax  recently  imposed  by  that  State 
on  sales  of  petroleum  products  by  integrated 
refiners.  On  September  24, 1980,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  in  which  it  tentatively 
determined  that  the  exception  requests 
should  be  granted. 

Hempstead  Resources  Recovery  Corporation, 
Washington,  D.C.,  BEE-1407 
Arizona  Chemical  Company.  Wayne,  New 
Jersey,  BEE-1273 

Powerine  Oil  Company,  Santa  Fe  Springs, 
California,  BEE-1289 
Laketon  Asphalt,  Refining,  Evansville, 
Indiana,  BEE-1312 

Peerless  Petrochemicals,  Inc.,  Washington, 

D  C.,  BEE-1251 

Giant  Industries,  Inc.,  Washington,  D.C., 
BEE-1406 

Coastal  Petroleum  Refiners,  Inc.,  Santa  Ana, 
California,  BEE-1405 
Colonial  Oil  Industries,  Inc.,  Savannah, 
Georgia,  BEE-1364 

Cadence  Chemical  Resources,  Inc.,  Michigan 
City,  Indiana,  BEE-1360 
Milwaukee  Metropolitan  Sewerage  District, 
Milwaukee,  Wisconsin,  BEE-1361 
Northeast  Petroleum  Industries,  Inc., 
Washington,  D.C.,  BEE-1350 
County  Sanitation  Districts  of  Orange  County 
California,  Fountain  Valley,  California, 
BEE-1374 

Nashville  Thermal  Transfer  Corp.,  Nashville, 
Tennessee,  BEE-1371 
American  Can  Company,  Greenwich, 
Connecticut,  BEE-1372 


Yetter  Oil  Company,  Burlington,  Iowa,  BEE- 
1387 

Midwest  Solvents  Co.,. Inc.,  Atchison, 

Kansas,  BEE-1370 

Irving  Oil  Corporation,  Washington,  D.C„ 
BEE-1370 

Western  Refining  Company,  Los  Angeles, 
Colifornia,  BEE-1408 

Coral  Petroleum,  Inc.,  Houston,  Texas,  BEE- 
1387 

City  of  Los  Angeles,  Los  Angeles,  California, 
BEE-1388 

Val  Verde  International,  Inc.,  Laredo.  Texas, 
BEE-1380,  crude  oil 
Each  of  the  above-named  firms  filed 
Applications  for  Exception  from  the 
provisions  of  the  Entitlements  Program.  10 
CFR  211.67.  The  exception  requests,  if 
granted,  would  permit  the  applicants  to  sell 
additional  entitlements  to  compensate  for 
entitlements  which  Sector  Refining.  Inc.  has 
failed  to  purchase.  On  September  25. 1980, 
the  Department  of  Energy  issued  a  Proposed 
Decision  and  Order  in  which  it  tentatively 
determined  that  the  exception  requests 
should  be  granted. 

Koch  Exploration  Company,  Wichita, 

Kansas,  BXE-1297,  crude  oil 
Koch  Exploration  Company  filed  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  Part  212,  Subpart  D.  The  exception 
request,  if  granted  would  result  in  an 
extension  of  exception  relief  previously 
granted  and  would  permit  the  firm  to  sell  at 
market  prices  a  certain  portion  of  the  crude 
oil  which  it  produced  from  the  Sink  Draw  *1 
Lease  for  the  benefit  of  the  working  interest 
owners.  On  September  22, 1980,  the  DOE 
issued  a  Proposed  Decision  and  Order  in 
which  it  tentatively  determined  that  an 
extension  of  exception  relief  should  be 
granted  with  respect  to  the  applicant's  Sink 
Draw  #1  Lease. 

Vanway  Gasohol,  Inc.,  Brantley,  Alabama, 
BEE-0978,  gasohol 

Vanway  Gasohol,  Inc.  filed  an  Application 
for  Exception  from  the  provisions  of  10  CFR 
Part  211,  Subpart  F.  The  exception  request,  if 
granted,  would  result  in  the  issuance  of  an 
Order  assigning  to  the  firm  a  base  period 
allocation  and  supplier  of  unleaded  motor 
gasoline  for  the  purpose  of  blending  gasohol. 
On  September  23, 1980,  the  Department  of 
Energy  issued  a  Proposed  Decision  and  Order 
in  which  it  tentatively  determined  that  the 
exception  request  should  be  granted. 

PETITIONS  INVOLVING  THE  MOTOR 
GASOUNE  ALLOCA'nON  REGULA’HONS 

The  following  firms  filed  Applications  for 
Exception  from  the  provisions  of  the  Motor 
Gasoline  Allocation  Regulations.  The 
exception  requests,  if  granted,  would  result  in 
an  increase  in  the  firms'  base  period 
allocation  of  motor  gasoline.  The  DOE  issued 
Proposed  Decisions  and  Orders  which 
determined  that  the  exception  requests  be 
granted. 

Company  name.  Location,  and  Case  No. 

King  &  King  Enterprises,  Inc.,  Carl  King  d/b/a 


King  Gas  &  Oil  Co.,  Kansas  City  Missouri: 
DEE-2240 

Moore's  Gulf,  Melbourne,  Florida;  BEE-1412 
The  following  firms  filed  Applications  for 
Exception  from  the  provisions  of  the  Motor 
Gasoline  Allocation  Regulations.  The 
exception  requests,  if  granted,  would  result  in 
an  increase  in  the  firms'  base  period 
allocation  of  motor  gasoline.  The  DOE  issued 
Proposed  Decisions  and  Orders  which 
determined  that  the  exception  requests  be 
denied. 

Company  name.  Location,  Case  No. 
Advanced  Sales  Corp.,  St.  Petersburg, 

Florida;  BXE-1348 

E.  L.  Yeager  Construction  Co.,  Inc..  Riverside. 

California,  DEE-5939 
IFR  Doc.  80-34806  Filed  11-6-80.  8:45  am) 
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Objection  to  Proposed  Remedial 
Orders  Filed  With  the  Office  of 
Hearings  and  Appeals;  Week  of 
September  8  through  September  12, 
1980 

During  the  week  of  September  8 
through  September  12, 1980,  the  notices 
of  objection  to  proposed  remedial  orders 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  Hied  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non¬ 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20461. 

George  B.  Breznay, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

October  31, 1980. 

Proposed  Decisions  and  Orders 

Beacon  Bay  enterprises,  Santa  Ana, 

California,  et  al.,  BRO-1308,  gasoline 

On  September  8, 1980,  Beacon  Bay 
Enterprises  d/b/a  Sierra  Auto  Wash,  2015 
North  Tustin  Avenue,  Santa  Ana,  CA  92680 
d/b/a  Newport  Center  Car  Wash,  150 
Newport  Center  Drive,  Newport,  Beach.  CA 
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92660;  d/b/a  Lido  Car  Wash,  481  East 
Seventeenth  Street,  Costa  Mesa,  CA  92626; 
d/b/a  Laguna  Car  Wash,  540  South  Pacific 
Coast  Highway,  Laguna  Beach,  CA  92651; 
d/b/a  Orange  Car  Wash,  2355  North  Tustin, 
Orange,  CA  92665;  d/b/a  El  Toro  Car  Wash, 
23602  El  Toro  Road,  El  Toro,  CA  92630;  d/b/a 
Newport  Place  Car  Wash,  4200  Birch, 

Newport  Beach,  CA  92660;  d/b/a  Anaheim 
Auto  Wash,  216  South  Euclid,  Anaheim,  CA 
92801;  d/b/a  Southcoast  Auto  Wash,  1501 
South  McArthur  Boulevard,  Santa  Ana,  CA 
92704;  d/b/a  Lake  Forest  Auto  Wash,  23581 
Rockfield  Boulevard,  El  Toro,  CA  92630  filed 
a  Notice  of  Objection  to  a  Proposed  Remedial 
Order  (PRO)  the  DOE  Western  District  Office 
of  Enforcement  issued  to  the  Rrm  on  July  29, 
1980.  In  the  PRO,  the  Western  District  found 
that  during  August  1, 1979  to  March  31, 1980 
the  firm  committed  pricing  violations  of 
$22,340.95  in  connection  with  the  sale  of 
motor  gasoline  in  the  State  of  California. 

den  Cove  yacht  services,  Glen  Cove,  New 
York,  BRO-1309,  gasoline 

'  On  September  10, 1980,  Glen  Cove  Yacht 
Service,  88  Shore  Road,  Glen  Cove,  New  York 
11542,  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Northeast  District  Office  of  Enforcement 
issued  to  the  firm  on  August  15, 1980.  In  the 


PRO,  the  Northeast  District  found  that  during 
the  period  January  2, 1980  through  May  30, 
1980,  Glen  Cove  Yacht  Service  barged  prices 
in  excess  of  its  maximum  allowable  selling 
price  for  one  or  more  grades  of  gasoline  in 
violation  of  10  CFR  212.93.  According  to  the 
PRO,  the  firms's  violation  resulted  in  $510.60 
of  overcharges. 

Sheldon  Hanson  (H&B  Texaco),  Wichita 
Falls,  Texas,  BRO-1306,  gasaline 

On  September  8, 1980,  Mr.  Sheldon  Hanson 
d/b/a  H  &  B  Texaco  and  Broadstreet  Texaco, 
c/o  Bryant  Pump  and  Equipment  Co..  1903 
Austin,  Wichita  Falls,  Texas  76301,  filed  a 
Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  Office  of  Enforcement. 
Southwest  District  Office  issued  to  the  firm 
on  August  21, 1980.  In  the  PRO  the  Office  of 
Enforcement  found  that  during  the  period 
August  15. 1979  to  February  26, 1980,  the  firm 
charged  prices  significantly  in  excess  of  its 
maximum  allowable  selling  price  for  one  or 
more  grades  of  gasoline.  According  to  the 
PRO  the  Hanson  violation  resulted  in 
$11,202.18  of  overcharges. 

|FR  Doc.  80-34805  Filed  11-0-80;  ftlS  am| 
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Cases  Filed,  Week  of  September  26 
through  October  3, 1980 

During  the  week  of  September  26 
through  October  3, 1980,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  Hied  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
C.F.R.  Part  203,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  hie  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  Hied  with  the  Ofhce 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20461. 

Dated;  October  31. 1980. 

George  B.  Breznay, 

Acting  Director,  Office  of  Hearings  and 
Appeals, 


Ust  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Sept.  26  through  Oct.  3, 1980] 

Date  Name  and  location  of  applicant  Case  No.  Type  of  submission 


Sept  26. 1960 . - .  DeMartin  Truck  Lines,  Inc.,  Bakersfield.  CA .  BEH-1420  and 

BED-1420. 

Sept  26, 1960 .  .  Exxon  Company,  U.S.A.,  Houston.  TX .  BFA-0481 . 

Sept.  26.  1980 .  Genico  Distributors  and  John  C.  Gabbert.  Austin.  BSG-0035 . 

TX. 

Sept  26. 1960 . . . .  L.  S.  Riggins  Oil  Company.  Washington.  D  C .  BMR-0062 . 

Sepi  26,  1980 . .  Total  Petroleum,  Inc.,  Washinglon,  D  C .  BEE-1417 . 

Sept  26.  1980 .  U  S.  Oil  and  Refining  Company,  Washington.  D  C  BEE-1418  and 

BEL-1418. 

Sept  29.  1980 . . .  Atlantic  Richfield  Company.  Los  Angeles.  CA  eFA-0483 . 

Sept  29.  1980 .  Cedar  Springs  Marina.  Inc  ,  Vernal.  UT .  BEE-1419 . 

Sept  29.1960 .  Duncan,  Allen  and  Mitchell,  Washington,  D  C .  BFA-04e2 . 

Sept  29.  1980 . . .  Freddie  Herbert,  Jennings,  LA .  BEE-1483 . 

Sept  29.  1980 . . .  J.  D.  Street!  Company,  IrK..  Washington,  D  C .  BRT-0107 . 

Sept  29.1980...- . - . . .  L.  O.  Ward.  Enid.  OK .  BRD-1235 . 


Request  for  Evidentiary  Hearing  and  Motion  for  Discovery.  If  granted:  Discovery  would 
be  granted  and  an  evidentiary  hearing  would  be  convened  in  cormectkin  with  the 
Statement  of  Objections  submitted  by  DeMartin  Truck  Lines.  Inc.  in  response  to  the 
August  6,  1980  Proposed  Decision  and  Order  issued  to  the  firm  (Caw  No.  DEE- 
1420). 

Appeal  of  Information  Request  Denial.  If  granted:  The  August  18,  1980  Information  Re¬ 
quest  Denial  issued  by  the  Office  of  Special  Counsel  would  be  rescinded,  arxl  Exxon 
Company.  U.SA.  iwould  receive  access  to  an  "issues  paper"  relating  to  the  definition 
of  the  term  "property". 

Petition  for  Special  Redress.  If  granted:  Genico  Distributors  arid  John  C.  Gabbert  would 
receive  a  response  to  their  request  urider  the  Freedom  of  Information  Act  regarding 
access  to  documents  relating  to  the  audit  or  investigation  of  Genico  Distributors  arxt 
John  C.  Gabbert. 

Request  lor  Modification.  If  granted:  The  July  28,  1980  Decision  and  Order  (Case  Nos. 
DEE-3603  and  DST-3603)  issued  to  L.  S.  Riggins  Oil  Company  by  the  Office  of 
Hearings  and  Appeals  would  be  modified. 

Price  Exception.  If  granted:  Total  Petroleum.  Inc.  would  receive  an  exception  from  the 
provisions  of  10  CFR  212.83  which  would  permit  Total  Petroleum  and  Vickers  Energy 
CXxporation  to  be  treated  as  separate  firms  for  the  purposes  of  the  DOE  Price  Regu- 
tations. 

Exception  and  Temporary  Exception  from  the  Entitlentents  Program.  If  granted:  U  S.  Oil 
and  Refining  Company  would  receive  an  exceptxin  and  a  temporary  exception  from 
the  provisions  of  10  CFR  211.67  which  would  modify  its  entitlements  purchase  obli¬ 
gations. 

Appeal  of  Information  Request  Denial.  If  granted:  Atlantic  Richfield  Company  would  re¬ 
ceive  a  waiver  from  payment  of  fees,  in  connection  with  the  firm's  August  14.  1960 
Freedom  of  Information  Request  filed  with  Ecoriomic  Regulatory  Administration. 
Region  V. 

Price  Exception.  If  granted:  Cedar  Springs  Marina.  Inc.  would  receive  an  exception  from 
the  provisions  of  10  CFR  212.93  which  would  permit  the  firm  to  sell  motor  gasokne  at 
prices  which  exceed  the  applicable  ceilirig  prices. 

Appeal  of  Information  Request  Denial.  If  granted:  The  August  29.  1980  Information  Re¬ 
quest  Denial  issued  by  the  Office  of  Power  Marketing  Coordination,  Resource  Appli¬ 
cations  would  be  resonded.  and  Duncan,  Allen  and  Mitchell  would  receive  access  to 
certain  documents  relating  to  the  Colorado  River  Storage  Project. 

Allocation  Exception.  If  granted;  Freddie  Herbert  would  receive  an  exception  from  the 
provisions  of  10  CFR  Part  21 1  which  would  permit  the  firm  to  receive  an  allocatxxi  of 
unleaded  motor  gasoline  tor  the  purpose  of  blending  gasohol. 

Request  for  Temporary  Stay.  If  granted:  J.  D.  Street!  Company.  Iik.  would  receive  a 
temporary  stay  of  the  obligation  to  file  a  response  to  a  Notice  of  Probable  Violation 
issued  to  the  firm,  pending  a  final  determination  on  its  Application  for  Stay  (Case  No. 
BRS-0107). 

Motion  for  Discovery.  If  granted:  Discovery  would  be  granted  to  L  O.  Ward  m  connec¬ 
tion  with  the  firm’s  Statement  of  Objections  (Case  No.  BRO-1235)  submitted  in  re¬ 
sponse  to'a  Proposed  Remedial  Ord^  issued  to  the  firm. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued  ^ 

[Week  of  Sept.  26  through  Oct.  3, 1980] 

Date 

Name  and  location  of  applicam  Case  No.  Type  of  submission 

MoM  Oil  Corp./Little  America  Refining  Company,  BEJ-0139 .......  Motion  for  Protective  Order.  If  granted:  Mobil  Oil  Corporation  and  Little  America  ReAn- 

Wasttington.  D.C.  <  ing  Company  iwould  enter  into  a  Protective  Order  regarding  the  excbange  of  propri- 

etary  inlormation  in  connection  with  Little  America's  Applications  lor  Exception,  Tem¬ 
porary  Exception  arid  Stay  (Case  Nos.  BEE-1064,  BEL-1064,  BES-0065  and  BEL- 
0065) . 

ViHage  Standard  Service,  Elk  Grove  Village,  IL-_~„  BRW-0069 Propos^  Remedial  Order  Rnalization.  H  granted:  A  Proposed  Rernedial  Order  issued 

to  Village  Standard  Service  on  June  2,  1960  would  be  issued  as  a  final  Remedial 
Order. 


SepI  29,  1960 . . . . 


Sept  29,  1960 


Sept  29,  1980..._ . . 

-'VI,  iQftn 

consin. 

BFA-0484 . 

BEX-0101  to 
BEX-0115. 

BEE-147S . 

Sept  30.  1980...«. . 

30  ipon . 

DC. 

BEE-1477 . 

Sept  30, 1960 . 

Sept  30.  I960- . 

. .  Cities  Service  Company,  Tulsa,  OK . 

BRJ-0i40and 

BRD-0140 

BST-0010 . 

BEN-1121 . 

Hsuen.  ND. 

BED-0537 . 

Sept.  30,  1980 . 

BRD-1277 . 

BXE-1420 . 

Sept  30,  1980 . . . 

BXE-1476 . 

Sept.  30, 1980 _ _ 

BRD-1244 _ 

Sept.  30.  1980 . 

.  Warrior  Asphalt  Co.  of  Alabama,  Washington,  D.C... 

BXE-1477 . 

Oct.  1,  1980 . 

BER-0063 . 

Oct  1. 1980 . 

BEE-1480 . 

<3ct.  1,  1980 . 

BEE-147g . 

Oct.  2.  1980 . 

BRD-0141  and 

BRJ-0141. 

BRD-0142 

Ocl.  2,  1980 . 

Oct.  2,  1980 . 

Oct  3.  1980 . 

Oct  3,  1980 . 

.  EnOevCo.  Inc.,  Oxford.  MS . . 

.  BEA-04e7 . . 

Appeal  of  Information  Request  Denial.  If  granted:  Wisconsin's  Environmental  Decade 
would  receive  from  DOE  Region  V  a  response  to  its  request  for  documents  on  the 
subiect  of  granite  as  a  geotogx^l  host  medium  for  radnactlve  waste. 

Supplemental  Order.  If  granted:  Amerada  Hess  Corp.  et  al.  would  be  permitted  to  add 
the  cost  of  a  Connecticut  gross  receipts  tax  on  refined  petroleum  products  incurred 
during  July  arxl  August  1980  to  maximum  lawful  selling  prices  lor  those  products  sold 
in  Oirmecticut  during  October  and  November  1960. 

Price  Exception.  If  granted:  BensorvMontirt-Greer  Drilling  Corp.  would  be  permitted  to 
sell  at  market  prices  the  crude  oil  produced  from  the  OJitos  Unit  located  in 

Rio  Arriba  Cou^.  New  Mexico. 

Exception  from  the  Entitlements  Program.  If  granted;  Caribou  Four  Comers  Inc.  would 
receive  an  exception  from  the  provisions  of  10  CFR  211.67  which  would  modify  its 
entitlements  purchase  obkgatiorts. 

Motion  for  Discovery  arxl  Protective  Order.  If  granted:  Discovery  would  be  granted  to 
Cities  Service  Cornpany  and  Cities  Service  would  enter  into  a  Protective  Order  with 
Giant  industries.  Inc.  regarding  the  release  to  Cities  Service  of  proprietary  inlormation 
in  connection  with  Giant  Irxlustries'  Statement  of  Obiections  (Case  No.  BRO-1281)  to 
the  June  25,  1960  Proposed  Remedial  Order  issued  to  Giant  Industries  by  the  Eco¬ 
nomic  Regulatory  Administration. 

Request  lor  Temporary  Stay.  H  granted:  Eagle  Refining  Company  would  receive  a  tem¬ 
porary  stay  of  the  provisions  of  10  CFR  211.67,  regarding  Its  entitlements  purchase 
obligations  lor  the  month  ot  July  1980. 

Request  for  Interim  Order.  H  granted:  Energy  Development  Board  of  Mercer  County 
would  receive  exception  relief  on  an  irnerim  basis,  pending  a  final  determination  on 
the  firm's  Application  tor  Exception  (Case  No.  BEE-1121). 

Motion  for  Discovery.  H  granted:  Discovery  would  be  granM  to  Mallard  Resources.  Inc. 
in  connection  with  its  Statement  of  Objections  submitted  in  response  to  the  July  24. 

1980  Proposed  Decision  and  Order  (Case  Nos.  BEE-0537.  BST-0537.  BES-0537) 

issued  to  the  firm.  I 

Motion  lor  Discovery.  If  granted:  Discovery  would  be  granted  to  MeRard  Resources.  Inc. 
in  connection  with  its  Statement  of  Objectione  (Case  No.  BRO-1277)  submitted  in 
response  to  the  Proposed  Remedial  Ordw  issued  to  the  firm. 

Extension  of  Relief  granted  in  Newmac  Mfg.,  Inc.,  4  DOE  161,229  (1979).  If  gramed; 

Newmac  Mfg.,  Inc.  would  not  be  required  to  perform  energy  efficiency  tests  of  its 
wood/oR  and  wood/coal/oU  lumaces  and  boilers  as  required  urvler  10  CFR  Part  430. 

Exception  from  the  Entittements  Program.  If  granted:  Southland  Oil  Co./VGS  Corp. 
would  receive  an  exception  from  the  provisione  of  10  CFR  211.67  which  would  re¬ 
lieve  the  firm  of  a  portion  of  its  entitlements  purchase  obligations. 

Motion  for  Discovery.  If  granted:  Discovery  would  be  granted  to  Telum.  Inc.  in  connec¬ 
tion  with  its  Statement  of  Objections  (Cm  No.  BRO-1244)  submitted  in  response  to 
the  May  12,  1960  Proposed  Remedial  Order  issued  to  the  firm. 

Exception  from  the  Entitlements  Program.  If  granted:  Warrior  Asphalt  Co  of  Alabama 
would  receive  an  exception  from  the  provisions  of  10  CFR  211.67  which  would  re¬ 
lieve  the  firm  of  a  portion  of  its  entitlements  purchase  obligations. 

Request  lor  Modification.  If  granted:  The  June  18,  1980  Decision  and  Order  issued  to 
Mid-America  Refinirtg  Co.,  Inc  by  the  Office  of  Hearings  and  Appeals  would  be  modi¬ 
fied. 

Exception  from  the  Entitlements  Program.  If  granted:  Plateau,  Inc.  would  receive  an  ex¬ 
ception  from  the  provisions  ot  10  CFR  211.67  which  would  relieve  the  firm  of  a  por¬ 
tion  of  its  entWentents  purchase  obligations. 

Exception  from  the  Entitlements  Program.  If  granted:  Young  Refining  Corp.  would  re-  ! 

ceive  an  exception  from  the  provisions  of  10  CFR  211.67  which  would  relieve  the 
firm  of  a  portion  of  its  entitlerTtents  purchase  obligations.  i 

Motion  for  Discovery  and  Protective  Order.  H  gramed:  Discovery  would  be  granted  to 
Giant  Industries,  Inc.  and  Giam  Irxlustries  would  enter  into  a  Protective  Order  with 
Graves  Oil  (^mpany  arxl  Starxlard  Oil  Company  (Indiana)  corxteming  the  release  to  ! 

Giant  Industries  of  proprietary  inlormation  In  corxtection  with  Giant  Irxlustries'  State-  , 

mem  of  Objections  (C^  No.  BR01281)  to  the  June  25.  1980  Proposed  Remedial  ! 

Order  issued  to  Giant  lixlustnes  by  the  Ecorxxnic  Regulatory  Administration. 

Motion  for  Discovery  and  Protective  Order.  If  granted:  Discovery  would  be  granted  to  I 

Giant  Industries.  Irx:.  and  Giant  Industries  would  enter  into  a  Protective  Order  with  | 

Texaco.  Inc.  corxterning  the  release  to  Giam  Industries  of  proprietary  information  in  i 

connection  with  Giant  Industries'  Staternem  of  Objections  (Cade  No.  BRO-1281)  to  i 

the  June  25.  1980  Proposed  Remedial  Order  issued  to  Giant  Industries  by  the  Eco- 
rxmxc  Regulatory  Administration.  i 

Exception  from  the  Entitlements  Program.  If  granted:  Marlex  Oil  and  Refining.  Inc. 
would  receive  an  exception  from  the  provisions  of  10  CFR  211.67  which  would  re-  ' 

Neve  the  firm  of  a  portion  ol  its  entitlements  purchase  obligations. 

Motion  lor  Supplemental  Order.  If  granted:  Vic  arxl  Lou's  Union  would  receive  an  exten¬ 
sion  of  time  in  which  to  Ale  a  notice  of  intent  to  appeal  a  May  30.  1980  Remedial 
Oder  to  the  Federal  Energy  Regulatory  Commission. 

Appeal  of  imormation  Request  Denial.  If  granted:  The  September  4.  1980  Information 
Request  Denial  issued  by  DOE  Region  VII  would  be  rescinded,  and  Blex  Ol  Compa¬ 
ny  would  receive  access  to  documents  corxteming  complaints  filed  with  the  DOE 
against  Blex  Oil  Oimpany. 

Appeal  of  Assignment  Oder.  If  granted:  The  August  12, 1980  Assignment  Oder  issued 
to  EnOevCo,  Inc.  by  the  Ecorximic  Regulatory  Administration.  Region  IV,  denying  En- 
DevCo's  application  for  assignrnem  of  supplier  and  base  period  volume  would  be 
modified. 
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List  of  cases  Involving  the  Standby  Petroleum 
Product  Allocation  Regulations  for  Motor 
Gasoline 

Week  of  9/26/80  to  10/3/80 
If  Granted:  The  following  firms  would  be 
granted  relief  which  would  increase  their 
base  period  allocation  of  motor  gasoline. 

Name,  Case  No.,  Date,  and  State(s) 

Lakeside  Marathon,  et  al. — BEE-1422  to 
1474 — ^9/30/80 — Indiana,  Illinois,  Ohio 
H.  L.  Mills  Petroleum  Products — BXE-1482 — 
10/1/80 — Washington,  D.C. 

Notices  of  Objection  Received 

Week  of  September  26  through  October  3, 

1980 

Date,  Name  and  Location  of  Applicant,  and 
Case  No. 

9/30/80 — Glenn  Martin  Heller,  Boston, 
Massachusetts — DEE-2142 
10/1/80 — A.  Smith  Bouman  Distillery, 
Washington,  D.C. — BEE-1096 
10/1/80 — Fannon  Petroleum  Service,  Inc., 
Washington,  D.C. — BXB-1318 
10/2/80 — Laketon  Asphalt  ReHning,  Inc., 
Washington,  D.C. — BXE-1260 
10/2/80 — ^The  Hartley  Company,  Cambridge, 
Ohio— BEE-0417. 

|FR  Doc.  60-34614  Filed  11-6-80: 6:45  am| 

BILUNG  CODE  6450-01-M 


Issuance  of  Decisions  and  Orders; 
Week  of  July  21  through  July  25, 1980 

During  the  week  of  July  21  through 
July  25, 1980,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  B-120, 

2000  M  Street,  N.W.,  Washington,  D.C. 
20461,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 

Dated:  October  31, 1980. 

George  B.  Breznay, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Appeals 

Cot  ten.  Day  &  Doyle,  Washington,  D.C.,  BFA~ 
0366,  Freedom  of  Information 
Gotten,  Day  &  Doyle  Rled  an  Appeal  from  a 
denial  by  the  Director  of  the  Special 
Investigations  Division,  Office  of  General 
Counsel,  Department  of  Energy  of  a  Request 
for  Information  which  the  firm  had  submitted 


under  the  Freedom  of  Information  Act.  In 
considering  the  Appeal,  the  DOE  fund  that 
release  of  the  documents  which  were  initially 
withheld  under  Exemption  7(A)  would 
interfere  with  ongoing  enforcement 
proceedings  and  therefore  was  not  required 
by  law.  The  Decision  and  Order  affirmed  that 
a  specific  index  of  documents  need  not  be 
made  available  to  a  requester  when  the  index 
itself  would  interfere  with  the  enforcement 
proceedings,  particularly  when  the  requester 
has  access  to  copies  of  documents  and  the 
index  might  disclose  the  focus  of  the 
enforcement  case. 

Floridan  Oil  Co.,  Orlando,  Fla.,  BEA-0241, 
motor  gasoline 

Floridan  Oil  Company  filed  an  Appeal  of 
an  Assignment  Order  issued  to  a  retail  outlet 
which  it  owns  by  ERA  Region  IV  on 
December  17, 1979.  In  its  appeal,  Floridan 
sought  to  increase  the  allocation  of  motor 
gasoline  granted  to  its  outlet.  However,  the 
DOE  found  that  ERA  correctly  limited  the 
amount  of  motor  gasoline  it  assigned  Floridan 
to  the  adjusted  base  period  volume  of  the 
largest  existing  station  in  Floridan's  market 
area  in  order  to  protect  existing  stations  in 
the  area.  Accordingly,  the  Appeal  was 
denied. 

Remedial  Orders 

Lupe  A.  Arias,  Piru,  Calif,  BRO-0066-motor 
gasoline 

Lupe  A.  Arias  objected  to  a  Proposed 
Remedial  Order  which  the  Western  District 
Office  of  Enforcement  issued  to  him  on 
October  15, 1979.  In  the  Proposed  Remedial 
Order,  the  Western  District  found  that  Arias 
had  made  retail  sales  of  motor  gasoline  at 
prices  which  exceeded  his  maximum  lawful 
selling  prices.  In  considering  Arias' 
objections,  the  DOE  determined  that  the 
Proposed  Remedial  Order  did  not  explain 
how  it  had  calculated  Arias'  costs  of 
acquiring  motor  gasoline.  In  addition,  the 
DOE  found  that  there  was  no  support  for  the 
allegations  in  the  Proposed  Remedial  Order 
that  Arias  had  engaged  in  discriminatory  and 
unlawful  business  practices.  The  DOE 
therefore  concluded  that  the  Proposed 
Remedial  Order  should  be  rescinded  in  part 
and  remanded  to  the  Western  District. 

L.  E.  Jones  Production  Co.,  Duncan,  Ohia., 
DRO-0203,  crude  oil 

L.  E.  Jones  Production  Company  (Jones) 
filed  a  Statement  of  Objections  to  a  Proposed 
Remedial  Order  which  the  DOE  Southwest 
Enforcement  District  issued  to  the  Rrm  on 
March  27, 1979.  In  the  Proposed  Remedial 
Order,  the  Office  of  Enforcement  determined 
that  a  40-acre  lease  operated  by  Jones  was 
part  of  a  single  80-acre  property  with  an 
established  BPCL,  and  that  Jones  had 
erroneously  classified  all  of  the  crude  oil 
produced  from  its  40-acre  lease  as  "new 
crude  oil".  On  the  basis  of  these  findings, 
Jones  was  directed  to  refund  the  overcharges. 
In  its  Statement  of  Objections,  Jones  argued 
that  its  acquisition  in  1974  of  oil  and  gas 
leases  on  the  west  40  acres  of  the  80-acre 
lease  divided  the  80-acre  lease  into  two 
separate  properties.  In  the  alternative,  Jones 
contended  that  the  establishment  in  1965  of  a 
20-acre  drilling  and  spacing  unit  around  the 


sole  producing  well  on  the  80-acre  lease  had 
the  effect  of  establishing  a  separate  property 
with  respect  to  that  20-acre  unit.  In 
considering  the  Appeal,  the  DOE  found  that 
Ruling  1975-15'8  prohibition  against  the 
establishment  of  a  new  property  through  the 
post-1972  subdivision  of  a  single  right  to 
produce  applied  even  when  a  portion  of  a 
property  is  conveyed  to  a  new  working 
interest  owner  who  had  no  prior  dealings 
with  the  former  working  interest  owner.  The 
DOE  further  found  that  this  broad  prohibition 
on  dividing  properties  is  consistent  with  the 
regulatory  definition  of  "property"  and  the 
underlying  purpose  of  the  DOE  regulations. 
The  DOE  also  determined  that  the 
establishment  of  a  drilling  and  spacing  unit 
within  a  leased  premises  comprising  a  single, 
effective  “right  to  produce"  crude  oil  does  not 
create  a  separate  “right  to  produce"  and 
consequently  a  separate  “property"  on  those 
premises.  Accordingly,  the  Jones  Appeal  was 
denied. 

Request  for  Modification  and/or  rescission 
Union  Carbide  Caribe,  Inc.,  New  York,  N.  Y., 
DMR-0074  naphtha 

Union  Carbide  Caribe,  Inc.  (Union  Carbide) 
filed  an  Application  for  Modification  of  a 
Decision  and  Order  issued  to  the  firm  on 
August  15. 1979.  See  Commonwealth  OH 
Refining  Co.,  Inc.,  4  DOE  1  81,118  (1979). 

Union  Carbide  requested  that  the  protion  of 
the  August  15  Decision  which  denied  the  firm 
an  increase  in  the  benefits  which  it  receives 
under  the  Naphtha  Entitlements  nogram,  10 
C.F.R.  §  211.67(d)(5)  be  reversed.  In 
considering  the  request,  the  DOE  found  that 
the  Naptha  Entitlements  Program  did  not 
adequately  compensate  Union  Carbide  for  its 
increased  feedstock  costs,  thereby 
discouraging  continued  petrochemical 
operations  by  the  firm  and  adversely 
affecting  the  economy  of  Puerto  Rico. 
Accordingly,  exception  relief  was  granted 
which  enables  the  firm  to  earn  up  to  2.2  runs 
credits  for  each  barrel  of  naphtha  in  excess  of 
405,000  barrels  which  it  imports  into  Puerto 
Rico  in  a  particular  month. 

Request  for  Exception 
Adler,  Ledoux  Tire  and  Supply,  Inc.. 
Opelousas,  La.,  DEE-5964,  motor 
gasoline 

Adler,  Ledoux  Tire  and  Supply  Inc.  filed  an 
Application  for  Exception  from  the  provisions 
of  10  C.F.R.,  Part  211  in  which  the  firm  sought 
an  increased  base  period  allocation  of  motor 
gasoline.  In  considering  the  request,  the  DOE 
found  that  the  firm  had  not  suffered  a  gross 
inequity  because  it  had  not  demonstrated 
that  it  had  been  adversely  afiected  to  a 
significant  degree  by  the  updating  of  the  base 
period  for  motor  gasoline  allocation. 
Accordingly,  exception  relief  was  denied. 

Apex  Oil  Co.,  Bonita  Springs,  Fla.,  BEO-0339, 
motor  gasoline 

Apex  Oil  Company  filed  an  Application  for 
Exception  from  the  provisions  of  10  C.F.R., 
Part  211  in  which  the  firm  sought  an 
increased  base  period  allocation  of  motor 
gasoline.  In  considering  the  request,  the  DOE 
found  that  the  firm  had  failed  to  demonstrate 
that  it  would  experience  a  gross  inequity  as  a 
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result  of  DOE  regulations  if  exception  relief 
were  denied.  The  DOE  did  find,  however, 
that  the  firm  could  attempt  to  adjust  its  base 
period  volumes  pursuant  to  10  C.F.R. 

§  211.25(c)  to  enable  it  to  satisfy  any 
increased  seasonal  demand  by  tourists. 
Accordingly,  exception  relief  was  denied. 

Associated  Master  Barbers  &  Beauticians, 
Charlotte,  N.C.,  BEE-0372,  temperature 
restrictions 

Associated  Master  Barbers  &  Beauticians 
filed  an  Application  for  Exception  from  the 
provisions  of  10  C.F.R.  Part  490  in  which  the 
Firm  sought  permission  to  raise  the  maximum 
heating  temperature  above  65°  F  in  its 
members’  facilities.  In  considering  the 
request,  the  DOE  found  that  the  applicant 
had  not  demonstrated  that  its  members’ 
customers  face  a  health  risk  at  a  temperature 
level  of  65°  F.  Accordingly,  exception  relief 
was  denied. 

Atlanta  Stove  Works,  Inc.,  Atlanta,  Ga.,  BEE- 
0983,  consumer  products 

Atlanta  Stove  Works,  Inc.  Bled  an 
Application  for  Exception  from  the  provisions 
of  10  C.F.R.  Part  430,  Appendix  O  in  which 
the  firm  sought  to  market  gas-fired  vented 
space  heaters  with  manual  and  modulating 
controls  without  regard  to  the  testing 
procedures  set  forth  in  those  provisions.  In 
considering  the  request,  the  DOE  found  that 
exception  relief  was  necessary  to  prevent  a 
gross  inequity  because  the  prescribed  testing 
procedure  does  not  properly  account  for  the 
variable  heating  output  of  these  heaters. 

Bingaman 's  Exxon,  Lykens,  Pa.,  BEO-0484, 
motor  gasoline 

Bingaman’s  Exxon  filed  an  Application  for 
Exception  from  the  provisions  of  10  C.F.R. 

§  211.102  in  which  the  firm  sought  an 
increased  allocation  of  motor  gasoline.  In 
considering  the  request,  the  DOE  found  that 
although  the  firm  had  made  an  investment  to 
purchase  an  existing  retail  outlet,  it  had  done 
so  after  the  DOE  updated  the  base  period  for 
motor  gasoline  on  February  28, 1979. 
Accordingly,  exception  relief  was  denied. 

Carlos  Chevron,  Glendale,  Calif,  DEE~7676, 
motor  gasoline 

Carlos  Chevron  filed  an  Application  for 
Elxception  from  the  provisions  of  10  C.F.R. 
211.102  in  which  the  firm  sought  an  increase 
in  its  base  period  allocation  of  motor 
gasoline.  In  considering  the  request,  the  DOE 
found  that  the  firm  had  failed  to  demonstrate 
that  it  was  experiencing  a  serious  hardship  or 
gross  inequity  as  a  result  of  the  motor 
gasoline  allocation  program.  Accordingly, 
exception  relief  was  granted. 

City  of  Long  Beach,  California,  Long  Beach, 
California  BXE-0908,  crude  oil. 

The  City  of  Long  Beach,  California  filed  an 
Application  for  Exception  from  the  provisions 
of  10  C.F.R.  Part  212,  Subpart  D.  Exception 
relief  was  granted  to  permit  Long  Beach  to 
sell  at  upper  tier  ceiling  prices  58.87  percent 
of  the  crude  oil  produced  form  the  Fault  Block 
III  Unit. 

Clark  Oil  and  Refining  Corporation, 
Milwaukee,  Wisconsin  BEE-1166, 
gasohol. 

Clark  Oil  and  Refining  Corporation  filed  an 
Application  for  Exception  from  the  provisions 


of  10  C.F.R.  Part  212  in  which  the  firm 
requested  that  it  be  permitted  to  classify 
gasohol  as  a  separate  grade  of  motor  gasoline 
for  purposes  of  the  Petroleum  Price 
Regulations.  In  considering  the  request,  the 
DOE  found  that  exception  relief  was 
necessary  to  further  the  important  national 
policy  objective  of  increasing  the  production 
and  use  of  gasohol.  Accordingly,  exception 
relief  was  granted. 

Driftwood  Dairy,  El  Monte,  California,  BEO- 
0650  mator  gasoline. 

Driftwood  Dairy  filed  an  application  for 
exception  in  which  it  sought  an  increase  in  its 
base  period  allocation  for  motor  gasoline.  In 
considering  the  firm’s  request,  the  DOE  found 
that  Driftwood  had  failed  to  show  that  it  is 
unable  to  acquire  its  additional  motor 
gasoline  requirements  at  retail  outlets. 
Consequently,  the  DOE  concluded  that 
Driftwood  was  not  suffering  a  hardship  or 
inequity  and  therefore  denied  the  firm’s 
exception  request. 

Energy  Cooperative  Incorporated,  East 
Chicaga,  Indiana,  DXE-8112,  crude  oil. 
Energy  Cooperative,  Inc.  (ECI)  filed  an 
Application  for  Exception  from  the  provisions 
of  10  C.F.R.  211.65  and  211.67  in  which  the 
firm  sought,  for  the  period  October  through 
December  1979,  either  to  purchase  crude  oil 
under  the  Buy/Sell  Program  or  to  receive 
additional  runs  credits  under  the  Entitlements 
Program.  In  considering  the  request,  the  DOE 
found  that  (1)  ECI,  when  treated  as  a 
separate  firm  from  its  member-owners,  would 
experience  serious  financial  difficulties  if  it 
were  forced  to  absorb  its  excessively  high 
crude  oil  costs,  (2)  ECI’s  agricultural 
customers  would  suffer  an  unfair  distribution 
of  burdens  if  the  firm  reduced  its  crude  oil 
runs  to  stills  or  passed  through  its  high  crude 
oil  costs  to  those  customers,  and  (3)  the 
eligibility  requirements  of  the  Buy/Sell 
Program  were  imposing  a  gross  inequity  on 
ECI.  Accordingly,  exception  relief  was 
granted. 

F&P  Market,  Jackson,  Tennessee,  DEE-8314, 
gasoline. 

F&P  Market  filed  an  Application  for 
Exception  from  the  provisions  of  10  C.F.R. 
211.105  in  which  the  firm  sought  to  have  a 
portion  of  its  base  period  allocation 
transferred  from  E.  L.  Morgan  &  Company,  a 
Citgo  distributor,  to  Weeks  &  Frazier  Oil 
Company,  a  Shell  distributor.  In  considering 
the  request,  the  DOE  found  that  exception 
relief  was  necessary  to  permit  F&P  Market  to 
continue  to  operate  as  a  Shell  branded 
retailer  of  motor  gasoline.  Accordingly, 
exception  relief  was  granted.  (An  important 
issue  discussed  in  the  Decision  and  Order  is 
the  Treatment  to  be  accorded  to  an 
independent  branded  reseller  who  could  have 
designated  its  February  28, 1979  supplier  as 
its  sole  supplier  but  who  may  have  failed  to 
give  the  notice  required  by  10  C.F.R 
211.105(d). 

Farm  Fuel  Products  Corporation,  Fostoria, 
Iowa,  DEE-7059,  gasohol. 

Farm  Fuel  Products  Corporation  filed  an 
Application  for  Exception  from  the  provisions 
of  10  C.F.R.  Part  211  in  which  the  firm  sought 
a  base  period  volume  and  supplier  of 
unleaded  motor  gasoline  for  use  in  its  alcohol 


production  plant.  In  considering  the  request, 
the  DOE  found  that  exception  relief  was 
necessary  to  alleviate  the  gross  inequity 
which  would  result  if  the  application  of  the 
allocation  regulations  for  motor  gasoline 
were  allowed  to  frustrate  the  national 
objective  of  increasing  the  use  of  alcohol- 
related  fuels.  Accordingly,  exception  relief 
was  granted. 

Gulf  Oil  Corporation,  Houston,  Texas,  BEE- 
0990,  DEE-6314,  motor  gasoline. 

Gulf  Oil  Corporation  (Gulf)  filed 
Applications  for  Exception  from  the 
provisions  of  10  C.F.R.  §  212.83.  Because  Gulf 
had  sold  certain  consignee  operations,  it 
requested  permission  to  eliminate  costs  from 
those  operations  from  its  May  1973  base 
period  marketing  costs.  In  considering  the 
exception  requests,  the  DOE  found  that  the 
Petroleum  Price  Regulations  are  not 
specifically  designed  to  apply  to  the  unusual 
circumstances  arising  from  the  divestiture  of 
a  portion  of  a  refiner's  operations. 

Accordingly,  exception  relief  was  granted. 

Helmerich  &  Payne,  Inc,,  Tulsa,  Oklahoma. 
BEE-0842,  crude  oil, 

Helmerich  &  Payne,  Inc.  (Helmerich)  filed 
an  Application  for  Exception  from  the 
provisions  of  10  C.F.R.,  Part  212,  Subpart  D.  In 
considering  Helmerich’s  exception  request, 
the  DOE  determined  that  the  application  of 
the  provisions  of  10  C.F.R.  §  212.79  to  the 
firm’s  Dwight  Leonard  “A”  No.  1  Well  does 
not  result  in  a  gross  inequity  and  that  no 
other  basis  for  exception  relief  had  been 
provided.  Accordingly,  the  DOE  concluded 
that  exception  relief  should  be  denied. 

Lonny's  Standard  Service,  Moline,  Illinois, 
BEO-0578,  motor  gasoline, 

Lonny’s  Standard  Service  filed  an 
Application  for  Excepfion  from  the  provisions 
of  10  C.F.R.  Part  211  in  which  the  firm  sought 
an  increase  in  its  base  period  allocation  of 
motor  gasoline.  In  considering  the  request, 
the  DOE  found  that  neither  the  firm  nor  the 
residents  of  Moline  had  been  shown  to  be 
experiencing  a  serious  hardship,  gross 
inequity  or  unfair  distribution  of  burdens  as  a 
result  of  the  DOE  allocation  regulations. 
Accordingly,  exception  relief  was  denied. 

Mohave  Petroleum  Co.,  Pampa,  Texas,  DEE- 
2743,  motor  gasoline. 

Mohave  Petroleum  Company  filed  an 
Application  for  Exception  from  the  provisions 
of  10  C.F.R.  Part  211  in  which  the  firm  sought 
an  increase  in  its  base  period  allocation  of 
motor  gasoline.  In  considering  the  request, 
the  DOE  found  that  the  firm’s  difficulties 
apparently  have  been  caused  by  its  own 
business  decisions  rather  than  by  the  DOE 
regulatory  program.  Accordingly,  exception 
relief  was  denied. 

Publix  Oil  Co.,  Morristown,  Tenn.,  DEE-8115. 
Chevron  U.S.A.  Inc.,  San  Francisco,  Cal., 
BEA-0065,  BEA-0137. 

Exxon  Company,  U.S.A.,  Houston,  Texas, 
BEA-0058,  BEA-0132. 

Marathon  Oil  Co.,  Findlay,  Ohio,  BEA-0050. 
Gulf  Oil  Company,  Houston,  Texas,  BEA- 
0140. 

Mobil  Oil  Company,  Fairfax,  Va.,  BEA-0168. 

-  Motor  gasoline. 

Publix  Oil  Company  filed  an  Application 
for  Exception  from  the  provisions  of  10  C.F.R., 
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Part  211  in  which  the  Hrm  requested  the  DOE 
to  issue  orders  directing  new,  lower-priced 
suppliers  to  furnish  the  firm  with  portions  of 
its  base  period  use  of  motor  gasoline.  The 
DOE  upheld  the  tentative  findings,  which  it 
had  reached  in  a  November  30  Proposed 
Decision,  that  during  the  months  December 
1979  through  April  1980:  (1)  a  significant  price 
disparity  existed  between  the  prices  charged 
by  the  firm's  Gulf  Coast  suppliers  and  the 
prices  charged  by  suppliers  to  Publix's 
competitors  in  Tennessee,  and  (2)  the  firm 
would  experience  a  serious  hardship  in  the 
absence  of  exception  relief.  The  DOE  also 
found  that  after  April  30, 1980  the  jobbers  and 
retail  stations  supplied  directly  and  indirectly 
by  Publix  would  not  be  able  to  market 
gasoline  purchased  by  Publix  from  the  Gulf 
Coast.  In  addition,  the  DOE  found  that  the 
implementation  of  the  new  base  period  has 
seriously  frustrated  the  Hrm's  efforts  to 
rehabilitate  its  business  and  that  logistical 
and  financial  difficulties  have  prevented  the 
firm  from  obtaining  the  product  available  to  it 
from  the  Gulf  Coast.  Accordingly,  exception 
relief  was  granted. 

The  DOE  also  discussed  the  following 
other  arguments  raised  by  the  parties  in  their 
Statement  of  Objections:  (1)  the  Office  of 
Hearings  and  Appeals  exceeded  its  authority 
by  granting  the  exception  relief;  (2)  the 
findings  in  the  November  30  Decision  do  not 
support  price  disparity  relief  for  a  six-month 
period  of  time;  (3)  the  award  of  exception 
relief  for  more  than  three  months  is  an  abuse 
of  discretion,  and  an  error  of  law;  (4)  Publix 
has  failed  to  demonstrate  that  it  could  not 
sell  the  higher  priced  Gulf  Coast  product;  and 
(5)  the  proposed  relief  is  excessive. 

In  this  consohdated  proceeding,  the  DOE 
also  considered  appeals  of  October  12  and 
December  6, 1979  Orders  issued  by  the 
Region  IV  Office  of  ERA  pursuant  to 
directions  in  the  December  5  Temporary 
Exception  Decision  and  the  November  30 
Proposed  Decision  issued  to  Publix.  In  these 
appeals  the  parties  advanced  the  following 
arguments; 

(1)  the  Region  failed  to  provide  adequate 
and  reasonable  notice  prior  to  issuance  of  the 
December  6  Order;  (2)  the  Region  departed 
from  the  directions  contained  in  the 
Decisions  issued  by  the  Office  of  Hearings 
and  Appeals  on  October  5  and  November  30. 
1979;  (3)  the  December  6  and  October  12 
Orders  failed  to  set  forth  sufficient  facts  and 
legal  bases;  and  (4)  the  December  6  Order 
does  not  comply  with  the  provisions  of 
Section  20S.3^a). 

Smitty’s  Area  Mini-Mart,  San  Diego, 

California,  BEO-0205,  motor  gasoline. 

Smitty's  Arco  Mini-Mart  filed  an 
Application  for  Exception  h-om  the  provisions 
of  10  C.F.R.,  Part  211,  in  which  the  firm  sought 
an  increase  in  its  base  period  allocation  of 
motor  gasoline.  In  considering  the  request, 
the  DOE  found  that  exception  relief  was 
necessary  to  alleviate  the  gross  inequity  the 
firm  was  experiencing  as  a  consequence  of 
the  joint  operation  of  the  mandatory 
allocation  regulations  and  the  imposition  of 
rent  increases  by  its  supplier.  Accordingly, 
exception  relief  was  granted.  The  important 
issues  discussed  in  the  Decision  and  Order  is 
the  use  of  the  Anger  standard  in  cases  in 
which  the  applicant  did  not  make  an 


investment  but  nevertheless  bears  the 
economic  burden  of  an  investment  through 
increased  station  rent. 

Webber  Chevron,  Corinna,  Maine,  BEO-1173, 
motor  gasoline. 

Webber  Chevon  filed  an  Application  for 
Exception  from  the  provisions  of  10  C.F.R., 

Part  211  in  which  the  firm  sought  an 
increased  base  period  allocation  of  motor 
gasoline.  In  considering  the  request,  the  DOE 
found  that  the  Hrm  had  failed  to  demonstrate 
that  the  community  it  served  was 
experiencing  an  unfair  distribution  of 
burdens  as  a  result  of  DOE  regulations. 
Accordingly,  exception  relief  was  denied. 

Requests  for  Temporary  Exception 
Atlantic  Richfield  Co.,  Los  Angeles. 

California,  BEL-1294.  Crude  Oil. 

The  Atlantic  Richfield  Company  filed  an 
Application  for  Temporary  Exception  in 
which  it  requested  that  Chevron  USA  Inc.  be 
directed  to  purchase  additional  entitlements 
so  as  to  equalize  the  latter  hrm's  imported 
crude  oil  costs  with  those  of  the  refining 
industry  as  a  whole.  Arco  contended  that  it 
was  incurring  a  gross  inequity  as  a  result  of 
the  Entitlements  Program's  failure  to  equalize 
refiners'  costs  of  imported  crude  oil.  The 
Department  of  Energy  rejected  this  argument, 
noting  that  Arco  did  not  attempt  to  show  that 
its  overall  crude  oil  costs  exceed  those  of  the 
refining  sector  as  a  whole.  The  Application 
for  Temporary  Exception  was  denied. 

Drug  Abuse  Preventive  Center,  San  Luis 
Obispo,  California,  BEL-0050,  motor 
gasoline. 

Drug  Abuse  Preventive  Center  (Center) 
filed  and  Application  for  Temporary 
Exception  from  the  Mandatory  Petroleum 
Allocation  Regulations  (10  C.F.R.  Part  211). 
Because  Center  had  been  compelled  by  its 
supplier,  pursuant  to  an  interim  allocation 
agreement,  to  promise  not  to  sell  gasohol,  it 
requested  relief  that  would  permit  it  to 
receive  motor  gasoline  that  would  not  be 
subject  to  such  a  condition.  In  considering  the 
Application,  the  DOE  determined  that  the 
granting  of  the  Application  would  be  in  the 
national  interest  because  it  would  permit 
Center  to  expand  its  supplies  of  motor  fuel  by 
adding  ethanol  and  because  no  party  would 
be  harmed  by  granting  the  relief.  Center's 
Temporary  Exception  request  was  therefore 
granted. 

Energy  Cooperatives.  Inc..  Washington,  D.C., 
BEL-1127,  BES.1127,  crude  oil. 

Energy  Cooperatives,  Inc.  (ECI)  filed  an 
Application  for  Temporary  Exception  in 
which  it  requested  that  its  entitlement 
obligations  for  the  period  December  1979 
through  April  1980  be  recalculated  to  reflect 
additional  revenues  which  the  firm  would 
have  received  had  Alaska  North  Slope  crude 
oil  been  treated  as  upped  tier  crude  oil  for 
purposes  of  that  program  during  that  month. 
The  Department  of  Energy  determined  that 
ECI  failed  to  show  that  it  was  likely  to 
succeed  on  the  merits  of  its  underlying 
exception  request  or  that  it  would  suffer  an 
irreparable  injury  absent  immediate 
exception  relief.  The  request  was  therefore 
denied. 


MOCO,  Inc.,  Malvern,  Arkansas,  BEL-0056, 

crude  oil. 

MOCO,  Inc.  filed  an  Application  for 
Temporary  Exception  from  the  provisions  of 
10  C.F.R.,  Part  212.  Subpart  D.  The  temporary 
exception  request,  if  granted,  would  permit 
the  firm  to  sell  the  waste  crude  oil  that  it 
reclaims  at  market  price  levels.  On  July  24, 
1980,  the  Department  of  Energy  issued  a 
Decision  and  Order  in  which  it  was 
determined  that  the  reclamation  of  waste 
crude  oil  was  in  the  national  interest  and  that 
temporary  exception  relief  should  be  granted. 

Requests  for  Stay 

Copono  Refining  Company.  San  Antonio, 
Texas,  BES-1249,  BEL-1249,  crude  oil. 
Copano  Refining  Company  filed  and 
Application  for  Stay  and  an  Application  for 
Temporary  Exception  from  the  provisions  of 
10  C.F.R.  §  211.65.  If  granted,  the  relief  that 
was  requested  would  permit  the  firm  to 
participate  in  the  DOE  Crude  Oil  Buy/Sell 
Program.  In  considering  the  applications,  the 
DOE  determined  that  Copano  had  failed  to 
meet  the  criteria  for  a  stay  or  temporary 
exception.  Copano's  requests  were  therefore 
denied. 

Smith 's  Petroleum  Marketing  Company, 
Incorporated,  West  Plains,  ^lissouri, 
BES-^397,  BST-0397,  motor  gasoline. 
Smith's  Petroleum  Marketing  Company, 

Inc.  filed  Applications  for  Stay  and 
Temporary  Stay  of  a  March  21, 1980  Decision 
and  Order  of  the  ERA's  Region  VII  Office  of 
Petroleum  Operations.  That  Decision  and 
Order  concluded  that  Getty  Refining  and 
Marketing  Company  (“Getty”)  should  become 
the  base  period  supplier  of  the  Orval  Davis 
Tire  Company's  (“Orval  Davis")  Ava, 

Missouri  bulk  plant  which  it  had  acquired 
from  Matney  Oil  Company.  The  bulk  plant's 
base-period  allocation  of  motor  gasoline  had 
been  received  from  Smith's  Petroleum.  The 
DOE  found  that  Smith's  Petroleum  had  failed 
to  satisfy  the  criteria  for  the  granting  of  a 
stay  or  temporary  stay  and  denied  the 
Applications.  Althou^  Smith's  claimed  that 
it,  and  not  Orval  Davis,  had  acquired  the 
ongoing  business  and  allocation  entitlement 
of  the  Matney  Oil  Company,  the  DOE 
concluded  that  Smith's  had  not  demonstrated 
a  strong  likelihood  of  eventual  success  on  the 
merits  of  its  Appeal.  In  particular,  the  DOE 
found  that  Smith's  had  not  clearly 
demonstrated  either  that  it  acquired  the 
entire  business  activity  of  Matney  Oil 
Company  or  that  the  challenged  Decision  and 
Order  Lacked  appropriate  authority. 

Universal  Utilities,  Inc.,  Great  Neck.  New 
York.  BST-0084.  BES-0084,  BMR-0052, 
No.  2  heating  oil. 

Universal  Utilities.  Inc.  filed  Applications 
for  Temporary  Stay,  Stay  and  Modification  of 
a  Consent  Order  which  it  entered  into  with 
ERA  Region  II  on  January  30, 1978.  The 
Consent  Order  required  Universal  to  refund  a 
total  of  $117,639  to  six  classes  of  residential 
purchasers  of  No.  2  heating  oil.  The  DOE 
determined  that  the  standards  for  temporary 
stay  and  stay  had  not  been  met  Thus  the 
applications  were  denied.  The  DOE  also 
concluded  that  the  Application  for 
Modification  should  have  been  filed  with 
ERA,  Region  Q  rather  than  with  the  Office  of 
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Hearings  and  Appeals.  Accordingly,  it  was 
dismissed  without  prejudice. 

Motion  for  Evidentiary  Hearing 

Texas  Recovery  Company,  Palestine,  Texas, 
DRH-C267,  crude  oil. 

On  September  12, 1979,  Texas  Recovery 
Company  (TRC)  filed  a  Motion  for 
Evidentiary  Hearing  in  connection  with  its 
Statement  of  Objections  to  a  Proposed 
Remedial  Order  issued  to  it  by  the  DOE 
Southwest  Enforcement  District  on  June  18, 
1978.  In  its  Motion,  TRC  requested  permission 
to  present  testimonial  evidence  in  support  of 
the  contentions  raised  in  its  Statement  of 
Objections.  In  considering  the  request,  the 
DOE  determined  that  none  of  these 
contentions  involved  a  relevant  and  material 
factual  dispute  which  could  not  be  fairly 
resolved  without  the  direct  questioning  of 
witnesses  at  an  evidentiary  hearing. 
Accordingly,  the  Motion  for  Evidentiary 
Hearing  was  denied. 

Supplemental  Orders 

San-Ann  Service,  Inc.,  Washington,  D.C., 
BEX-0079,  motor  gasoline. 

The  Office  of  Hearings  and  Appeals  issued 
an  Order  to  supplement  a  Decision  and  Order 
which  it  had  issued  to  San-Ann  Service,  Inc., 
on  July  3, 1980.  (Case  No.  DXE-5354].  In  its 
Supplemental  Order,  the  DOE  corrected  an 
error  inadvertantly  made  in  an  ordering 
paragraph  of  its  July  3, 1980  San-Ann 
determination. 

TOSCO  Corporation,  Washington,  D.C., 
DEX-0054,  crude  oil. 

In  two  separate  decisions,  the  Department 
of  Energy  granted  TOSCO  exceptions  from 
the  provisions  of  10  C.F.R.  211.67,  the 
Entitlements  Program.  These  decisions 
relieved  TOSCO  of  a  part  of  its  projected 
entitlement  purchase  obligations  during  the 
fiscal  year  ending  December  1977.  Based  on 
actual  data  which  the  firm  submitted  for  its 
1977  fiscal  year,  the  DOE  conducted  a  year- 
end  review  and  determined  that  the  relief 
granted  to  TOSCO  for  that  fiscal  year  was 
appropriate  and  that  no  adjustment  should  be 
made. 

Interim  Orders 

The  following  firms  were  granted  Interim 
Exception  relief  which  implements  the  relief 
which  the  DOE  proposed  to  grant  in  an  order 
issued  on  the  same  date  as  the  Interim  Order: 

Company  Name,  Case  Number,  and  Location 
Alger  Oil  Co.,  BEN-0920,  Rising  Sun,  MD. 
Brock  Exploration  Corp.,  BEN-0066, 
Washington.,  DC. 

City  of  Philadelphia /Federal  Bureau  of 
Investigation,  BEN-1080,  Philadelphia.  PA. 
Fort  Oglethorpe  Tire  &  Service  Center,  Inc,, 
BEN-0044,  Rossville,  GA. 

Melvin's  Sunoco,  BEN-0045,  Crisfield,  MD. 
The  Oasis,  BEN-0046,  Catheys  Valley,  CA. 
Southern  Oil  Co.,  BEN-0043,  Geiger,  AL. 

Protective  Orders 

The  following  firms  filed  Applications  for 
Protective  Orders.  The  applications,  if 
granted,  would  result  in  the  issuance  by  the 
DOE  of  the  proposed  Protective  Order 
submitted  by  the  firm.  The  DOE  granted  the 
following  applications  and  issued  the 


requested  Protective  Orders  as  an  Order  of 
the  Department  of  Energy: 

Name,  Case  Number,  and  Location 
Chevron  USA,  Inc.,  BEJ-0105,  Washington, 
D.C. 

Seaview  Pet.,  Inc.,  BEJ-0107.  Washington, 

DC. 

International  Processors,,  BEJ-0108, 
Washington,  D.C. 

United  Ref.  Co.,  BEJ-0104,  Findlay.  OH. 
Marathon  Oil  Co.,  BEJ-0104,  Findlay,  OH. 

Petitions  Involving  the  Motor  Gasoline 
Allocation  Regulations 
The  following  firms  filed  Applications  for 
Exception,  Temporary  Exception,  Stay,  and/ 
or  Temporary  Stay  from  the  provisions  of  the 
Motor  Gasoline  Allocation  Regulations.  The 
requests,  if  granted,  would  result  in  an 
increase  in  the  firms'  base  period  allocations 
of  motor  gasoline.  The  DOE  Issued  Decisions 
and  Orders  which  determined  that  the 
requests  be  denied. 

Company  Name,  Case  Number  and  Location 
Airport  Limo.  Service,  BEO-0990,  Norfolk, 

VA. 

Budd's  Standard  Serv.,  BEO-0089,  Platteville, 

Wl. 

Camino  Car  Wash.,  DEE-6592,  San  Fran.,  CA. 
Captain  Beans'  Cruises  BEO-0696,  Kailua- 
Kona,  HI. 

Cottonwood  Heights  Chevron,  BEO-0757,  Salt 
Lake  City,  UT. 

Davcon  Ltd.,  DEE-4650,  N.  Haven,  CT. 

Gray  Bros.  Oil  Go.,  DEE-5237,  Ashland,  MS. 
Howard's  Self  Serv.  Oil  Co.,  BEO-0069, 
Belgrade,  MN. 

Industrial  Metal  Supply  Co.,  BEO-1084, 
Burbank,  CA. 

Jay  Jay's  Service,  BEO-0776,  Houston,  TX. 
Jed's  Exxon,  BEO-0777,  Clarksville,  TN. 

Main  Street  Automotive,  DEE-6828,  Boston, 
MA. 

Redwood  Enterprises,  BEO-0586.  Santa  Rosa, 
CA. 

Sparta  Exxon,  BEO-0720.  Sparta,  NJ. 
Sunnyvale  Mobile  Stat.,  BEO-1110, 
Sunnyvale,  CA. 

Petitions  Involving  the  Motor  Gasoline 
Allocation  Regulations 
The  following  firms  filed  Applications  for 
Exception,  Temporary  Exception,  Stay,  and/ 
or  Temporary  Stay  from  the  provisions  of  the 
Motor  Gasoline  Allocation  Regulations.  The 
requests,  if  granted,  would  result  in  an 
increase  in  the  firms'  base  period  allocations 
of  motor  gasoline.  The  DOE  issued  Decisions 
and  Orders  which  determined  that  the 
requests  be  granted. 

Company  Name,  Case  Number  and  Location 
Boulder  Valley  Oil  Co.,  DEE-2495,  Lafayette, 
Co. 

Cash  'N'  Dash,  BEO-0151,  Nevada,  MO. 
Oasis  Trading  Post,  DEE-5369,  Oasis,  NV. 

Dismissals 

The  following  submissions  were  dismissed 
without  prejudice  to  refiling  at  a  later  date: 

Name,  Case  and  Number 
Commonwealth  Oil,  BlE-1089. 

.  Gulf  Oil  Products,  BEE-0530. 

J.  C.  Texaco,  BEE-0801. 


James  Wilson  Oil  Co.,  DEE-2338;  DE&-2338; 
DST-2338. 

Kreiner  Bros.  Motor  &  Implement  Co.,  BEE- 
0707. 

Norman  H.  Singer,  BEE-1272. 
Petro-Plus-Tobacco  Ltd.,  BEE-1279. 

Stoch  Nolle  Oil  Co.,  Inc.,  BEE-0848. 

Vantage  Pet.  Corp.,  DES.6605;  DST-6605; 

DES-7132:  DST-7132. 

Workingman's  Friends  Oil,  Inc.,  BEE-1261; 
BELr-1261. 

Tommy  Oil  Co.,  Inc.,  BEE-1262;  BEL-1262. 
Hi-Lo  Oil  Co.,  Inc.,  BEE-1263;  BEE-1263. 
Highway  Oil,  Inc.,  BELr4X)58. 

|FR  Doc.  80-34918  Filed  11-6-80;  8:45  ain| 

BILUNG  CODE  64SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PP  OG2300/T260;  FRL  1586-3] 

Mobay  Chemical  Corp.;  Establishment 
of  Temporary  Tolerances 

Correction 

In  FR  Doc.  80-25811,  appearing  on 
page  56431,  in  the  issue  for  Monday, 
August  25, 1980,  in  the  first  paragraph  of 
“SUPPLEMENTARY  INFORMATION”,  in  the 
tenth  line,  please  delete  the  last  “1"  from 
the  chemical  now  reading 
"chlorophenoxyl”. 

BILUNG  CODE  1505-0t-M 


(A-9-FRL  1660-6] 

Issuance  of  PSD  Permit  to  Mobil  Oil 
Cprp. 

agency:  Environmental  Protection 
Agency  (EPA),  Region  IX. 

action:  Notice. 

summary:  Notice  of  Approval  of 
Prevention  of  Significant  Air  Quality 
Deterioration  (PSD)  permit  to:  Mobil  Oil 
Corporation,  Kem  County,  California, 
H^A  Project  number  SJ  78-41. 
SUPPLEMENTAL  INFORMATION:  Notice  is 
hereby  given  that  on  February  27, 1980. 
the  Environmental  Protection  Agency 
issued  a  PSD  permit  to  the  applicant 
named  above  for  approval  to  install  the 
following  equipment  for  enhanced  oil 
recovery  to  be  located  in  Section  14, 
T28S,  R27E  in  the  Young  and  Wetmore 
leases  of  the  Kem  Front  Oil  Field,  Kern 
County,  California:  Three  (3)  MMBTU/ 
hr  steam  generators,  two  (2)  22 
MMBTU/hr  steam  generators,  one  (1)  8.4 
MMBTU/hr  heater  treater,  and  forty-two 
(42)  production  wells. 

'This  permit  has  been  issued  under 
EPA’s  ^evention  of  Significant  Air 
Quality  Deterioration  (40  CFR  52.21) 
regulations  and  is  subject  to  certain 
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conditions  including  allowable 
emissions  of  NO.  at  246  tons/year. 

Best  Available  Control  Technology 
(BACT)  requirements  include  use  of  low 
NOx  burners  and  excess  oxygen  control. 
date:  The  PSD  permit  is  reviewable 
under  Section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  January  6. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  address 
requests  to:  Permits  Clerk.  E-4-1,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  Permits  Branch,  215  Fremont 
Street,  San  Francisco,  California  94105. 

Carl  C.  Kohnert  Jr.. 

Acting  Director,  Enforcement  Division,  ■ 
Region  IX. 

Dated:  October  27, 1960. 

|FR  U<>c.  34782  Filed  11-6-80;  8:45  am| 
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[SA-FRL  1661-8] 

Science  Advisory  Board, 

Environmental  Health  Committee; 

Open  Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  a  meeting  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
November  25, 1980,  in  Conference  Room 
3906-08.  U.S.  Environmental  Protection 
Agency,  401  M  Street,  Southwest, 
Washington,  D.C.  The  meeting  will  start 
at  9:00  a.m.  Adjournment  will  be  not 
later  than  4:30  p.m. 

The  purpose  of  the  meeting  will  be  (1) 
to  discuss  Agency  plans  for  consulting 
the  Committee  on  several  health  risk 
assessments  and  other  health-related 
scientific  issues  currently  under 
consideration;  and  (2)  to  hear  reports  of 
the  Committee’s  Subcommittees  (Health 
Effects  Research  Review;  Energy- 
Related  Health  Effects  Research;  and 
Health  Risk  Assessment).  The  Agenda 
will  also  include  brief  reports  and 
informational  items  of  current  interest  to 
the  members. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  attend  or  submit  a  paper,  or 
wishing  further  information  should 
contact  the  Secretariat,  Science 
Advisory  Board  (A-101),  U.S. 
Environmental  Protection  Agency, 
Washington,  D.C.  20460  by  c.o.b. 
November  21, 1980.  Please  ask  for  Ms. 
Patricia  Howard  or  Ms.  Lindeke 


Trumbly.  The  telephone  number  is  (202) 
472-9444. 

Richard  M.  Dowd, 

Staff  Director,  Science  Advisory  Board. 

|FR  Doc.  80-34781  Filed  11-6-80: 8:45  am| 
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[ER-FRL-1662-4] 

Availability  of  Environmental  Impact 
Statements 

agency:  Office  of  Environmental 
Review  (A-104),  U.S.  Environmental 
Protection  Agency. 

PURPOSE:  This  notice  lists  the 
environmental  impact  statements  (EISs) 
which  have  been  ofHcially  Filed  with  the 
EPA  and  distributed  to  Federal  agencies 
and  interested  groups,  organizations  and 
individuals  for  review  pursuant  to  the 
Council  on  Environmental  Quality’s 
regulations  (40  CFR  Part  1506.9). 

PERIOD  covered:  This  notice  includes 
EIS’s  nied  during  the  week  of  October 
27, 1980  to  October  31. 1960, 

REVIEW  PERIODS:  The  45-day  review 
period  for  draft  EIS’s  listed  in  this  notice 
is  calculated  from  November  7, 1980  and 
will  end  on  December  22, 1980.  The  30- 
day  review  period  for  final  EIS’s  as 
calculated  from  November  7, 1980  will 
end  on  December  8, 1980. 

ElS  AVAILABILITY:  To  obtain  a  copy  of  an 
EIS  listed  in  this  notice  you  should 
contact  this  Federal  agency  which 
prepared  the  EIS.  This  notice  will  give  a 
contact  person  for  each  Federal  agency 
which  has  filed  an  EIS  during  the  period 
covered  by  the  notice.  If  a  Federal 
agency  does  not  have  the  EIS  available 
upon  request  you  may  contact  the  Office 
of  Environmental  Review,  EPA,  for 
further  information. 

BACK  COPIES  OF  EIS’S:  Copies  of  EIS’s 
previously  filed  with  EPA  or  CEQ  which 
are  no  longer  available  from  the 
originating  agency  are  available  with 
charge  from  the  following  source: 
Information  Resources  Press,  1700  North 
Moore  Street,  Arlington,  Virginia 
22209,  (703)  558-^270 
SUMMARY  OF  NOTICE:  This  notice  sets 
forth  a  list  of  EISs’  filed  with  EPA  during 
the  week  of  October  27, 1980  to  October 
31, 1980.  The  Federal  agency  filing  the 
EIS,  the  name,  address,  and  telephone 
number  of  the  Federal  agency  contact 
for  copies  of  the  EIS,  the  filing  status  of 
the  EIS,  the  actual  date  the  EIS  was  filed 
with  EPA,  the  title  of  the  EIS,  the  state(s) 
and  county(ies)  of  the  proposed  action 
and  a  brief  summary  of  the  proposed 
Federal  action  and  the  Federal  agency 
EIS  number  if  available,  is  listed  in  this 
notice.  Commenting  entities  on  draft 
EIS’s  are  listed  for  final  EIS’s.  All 


additional  information  relating  to  EISs’ 
such  as  time  extensions  or  reductions  of 
prescribed  review  periods,  withdrawals, 
retractions,  corrections  or  supplemental 
reports  is  also  noticed  under  the 
appropriate  agency. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  L  Wilson,  Office  of  Environmental 
Review,  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington. 
DC  20460.  (202)  245-3006, 

Dated:  November  4, 1980. 

William  N.  Hedeman,  Jr., 

Directar,  Office  of  Environmental  Review  (A- 
104). 

Department  of  Agriculture 
Contact:  Mr.  Barry  Flamm,  Director,  Office 
of  Environmental  Quality,  Office  of  the 
Secretary,  U.S.  Department  of  Agriculture, 
Room  412- A,  Admin.  Building.  Washington. 
D.C.  20250,  (202)  447-3965. 

Forest  Service 
Final 

Thompson  Creek  Molybdenum  Project, 
Challis  NF,  Custer  County,  Idaho,  October  31: 
Proposed  is  an  operating  plan  for  the  mining 
and  processing  of  molybdenum  disulfide  in 
the  Challis  National  Forest,  Custer  County, 
Idaho.  The  project  will  include  an  open  pit 
mine,  waste  dumps,  concentrator  facilities 
and  tailings  impoundment.  These  components 
will  be  connected  by  transportation,  pipeline 
and/or  utility  corridors.  The  alternatives 
considered  are:  (1)  Locating  the  concentrator 
at  a  different  site,  (2)  use  of  the  Upper  Bruno 
Creek  watershed  for  waste  dumps  and  tailing 
impoundment,  (3)  use  of  Upper  and  Lower 
Bruno  Creek  for  tailing  impoundment,  and  (4) 
no  action.  The  cooperating  agency  is  the 
Bureau  of  Land  Management.  Comments 
made  by:  USDA,  HUD.  DOT.  EPA.  DOC 
DOE,  AHP,  DOl,  FERC,  State  and  local 
agencies,  individuals  and  businesses.  (EIS 
Order  No.  800829.) 

Rural  Electrification  Administration 
Draft 

Sherco-Benton  345  KV  Transmission  Line, 
Loan.  Sherburne  and  Benton  Counties,  Minn., 
October  31:  Proposed  is  the  issuance  of  a 
loan  guarantee  for  the  financing  of  the  Sherco 
to  Benton  345  KV  transmission  line  in 
Sherburne  and  Benton  Counties,  Minnesota. 
The  line  would  connect  the  Sherco  generating 
station  and  the  Benton  County  substation. 
The  alternatives  consider  (1)  No  action,  (2) 
alternative  routes,  and  (3)  alternative 
electrical  systems.  (USDA-REA-E1S-(ADM)- 
8(1-10-D.)(EIS  Order  No.  800833.) 

U.S.  ARMY  CORPS  OF  ENGINEERS 
Contact:  Mr.  Richard  Makinen,  Office  of 
the  Chief  of  Engineers,  Attn:  DAEN-CWR-P, 
Office  of  the  Chief  of  Engineers,  U.S.  Army 
Corps  of  Engineers.  20  Massachusetts 
Avenue.  Washington,  D.C.  20314  (202)  272- 
0121. 

Final 

Cordell  Hull  Dam  and  Reservoir.  DisposaL 
Jackson  County,  Tennessee.  October  30: 
Proposed  is  the  sale  of  65  acres,  presently 
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part  of  the  Cordell  ffull  Dam  and  Reservoir, 
for  the  development  of  a  public  port  and 
industrial  facilities.  The  deed  would  be 
conditioned  by  the  COE.  The  alternatives 
consider.  (1)  public  recreation.  (2)  public  sale 
of  the  site,  (3)  use  of  other  sites,  and  (4)  no 
action.  The  project  is  located  in  Jackson 
County,  Tennessee.  (Nashville  District). 
Comments  made  by:  EPA,  TV  A,  HEW, 

USDA,  DOI,  FPC.  HUD.  ORBC.  State  and 
local  agencies  (EIS  Order  No.  800828). 

Redbank  and  Fancher  Creeks  Flood 
Control,  Fresno  County,  California,  October 
28:  The  proposed  plan  involves  construction 
of  flood  control  facilities  east  of  the  Fresno- 
Clovis  metropolitan  area  in  Fresno  County, 
California,  to  provide  increased  flood 
protection  to  eastern  Fresno,  Clovis,  and 
surrounding  rural  and  agricultural  lands.  The 
plan  calls  for  a  dam  on  Fancher  Creek, 
enlargement  of  the  existing  Big  Dry  Creek 
Project,  and  construction  of  three  detention 
basins,  one  on  Pupereek,  one  on  Redbank 
Creek,  and  one  in  Alluvial  Drain.  The 
alternatives  consider:  Construction  of 
reservoirs,  channel  modification,  levees, 
diversions,  enlargement  of  existing  dams, 
construction  of  a  detention  basin,  and 
nonstructural  measures.  (Sacramento 
District).  Comments  made  by:  DOI.  USDA, 
FJ’A,  AHP,  FPC,  State  and  local  agencies, 
groups  (EIS  Order  No.  800822). 

Final  Supplement 

Manteo  (Shallowbag)  Bay  Project  (FS-1), 
Dare  County,  North  Carolina,  October  30: 

This  statement  supplements  a  final  EIS,  No. 
790384,  filed  4-11-79  concerning  the  Manteo 
(Shallowbag)  Bay  Project  located  in  Dare 
County,  North  Carolina.  This  supplement 
discusses:  (1)  Disposal  of  dredged  material  by 
combination  of  controlled  effluent  and  diked 
upland  disposal,  (2)  reduction  of  spacing 
between  the  jetties,  (3)  elimination  of  the 
jetty  doors,  (4)  designation  of  disposal  area, 
and  (5)  dredging  the  Oregon  inlet  ocean  bar 
channel  by  hydraulic  pipeline  dredge  during 
project  construction.  (Wilmington  District). 
Comments  made  by:  DOI,  DOC,  EPA,  and 
State  agencies  (EIS  Order  No.  800827). 

DEPARTMENT  OF  COMMERCE 

Contact:  Dr.  Robert  T.  Miki,  Acting  Deputy 
Assistant  Secretary  for  Regulatory  Policy, 
Room  7641,  Department  of  Commerce, 
Washington,  D.C.  20230. 

NATIONAL  OCEANIC  AND 
ATMOSPHERIC  ADMINISTRATION 

Correction:  Published  in  the  October  31, 
1980  FR  was  an  inaccurate  description  of  the 
final  EIS  entitled  Taking  of  Marine  Mammals, 
Tuna  Purse  Seining  Operations.  Below  is  a 
correct  description  of  the  project  as  it  was 
addressed  in  the  Final  EIS. 

Final 

Taking  of  Marine  Mammals.  Tuna  Purse 
Seining  Operations,  Regulatory,  October  22: 
Proposed  are  amendments  establishing 
conditions  for  the  issuance  of  a  general 
permit  to  allow  the  taking  of  a  maximum  of 
20,500  porpoises,  as  apportioned  into 
individual  stock  quotas,  for  each  of  the  five 
years  1981-1985  within  the  tuna  Fishery  of  the 
Eastern  Tropical  Pacific.  Proposed 
regulations  add  to  or  modify  gear  and 


procedural  requirements,  clarify  observer 
responsibilities,  and  modify  importation 
documentation  requirements.  Comments 
made  by:  DOI,  EPA,  DOC,  State  agencies, 
groups  and  businesses  (EIS  Order  No. 

800805). 

DEPARTMENT  OF  DEFENSE,  ARMY 
Contact:  Col.  Kenneth  Halleran,  Chief,  of 
the  Environmental  Office,  Headquarters 
DAEN-ZCE,  Office  of  the  Assistant  Chief  of 
Engineers,  Department  of  the  Army,  Room 
1E676,  Pentagon,  Washington,  D.C.  20310 
(202)  694-4269. 

Final 

Tripler  Medical  Center  addition/alteration, 
Oahu  Honolulu  County,  Hawaii,  October  28: 
Proposed  is  the  hospital  addition  and 
alterations  to  the  Tripler  Army  Medical 
Center  located  in  the  County  of  Honolulu, 
Oahu,  Hawaii.  The  project  will  involve  the 
construction  of  a  new,  438,000-square  foot 
hospital  wing  housing  major  outpatient 
clinics,  diagnostic  and  treatment  facilities, 
and  supply  department;  the  construction  of  a 
new,  24,000-square  foot  central  plant  housing 
chillers,  emergency  generators,  and  other 
mechanical  equipment;  construction  and 
realignment  of  roadways,  parking  areas, 
utility  lines,  and  other  support  facilities  to 
serve  the  new  construction  or  eliminate 
existing  deFiciencies;  and  the  renovation  and 
structural  upgrading  of  wings  within  the 
hospital.  Comments  made  by:  DOI,  USN, 
USAF,  USDA,  EPA,  State  and  local  agencies 
(EIS  Order  No.  800821). 

DEPARTMENT  OF  DEFENSE,  NAVY 

Contact:  Mr.  Ed  Johnson,  Head, 
Environmental  Impact  Statement/RDT&B 
Branch,  OiTice  of  the  Chief  of  Naval 
Operations,  Department  of  the  Navy, 
Washington,  D.C.  20350  (202)  697-3689. 

Final 

Atlantic  fleet  weapons  training  facility, 
Vieques,  Puerto  Rico,  October  27:  Proposed  is 
the  continued  use  of  the  Atlantic  fleet 
weapons  training  facility  inner  range  located 
on  the  island  of  Vieques,  Commonwealth  of 
Puerto  Rico.  The  activities  of  the  facility 
include:  Air-to-ground  and  naval  gunFire 
support  training.  Marine  landings,  maneuver 
and  artillery  training  operations,  and  storage 
of  ammunition.  The  alternatives  consider:  (1) 
Continuation  of  activities;  (2)  ceasing  all  or 
some  activities,  excessing  land  and 
transferring  activity;  and  (3)  ceasing  all  or 
some  activities  without  excessing  land  or 
transferring  activity.  Comments  made  by: 
AHP,  DOI,  HEW,  EPA,  and  local  agencies 
(EIS  Order  No.  800819). 

DEPARTMENT  OF  ENERGY 

Contact:  Dr.  Robert  Stem,  Acting  Director, 
NEPA  Affairs  Division,  Department  of 
Energy,  Mail  Station  4G-064,  Forrestal  Bldg., 
Washington,  D.C.  20585,  (202)  252-4600. 

Correction:  Published  in  the  October  24, 
1980  FR  was  an  inaccurate  description  of  the 
final  EIS  entitled  Wasted  Isolation  Pilot 
Plant,  Construction.  Below  is  a  correct 
description  of  the  project  as  it  was  addressed 
in  the  final  EIS. 


Final 

Waste  isolation  pilot  plant.  Construction, 
Eddy  County,  New  Mexico,  October  17: 
Proposed  is  the  construction  and  operation  of 
a  waste  isolation  pilot  plant  for  the  defense 
transuranic  nuclear  wastes  (TRU),  and 
experimental  research  and  development  with 
high  level  waste  forms.  The  site  under 
consideration  is  located  in  Eddy  County,  New 
Mexico.  Four  alternatives  are  considered 
which  include:  No  action,  alternatives  to  tru- 
waste  disposal,  alternative  time  schedules, 
and  potential  alternative  locations.  (DOE/ 
EIS-0026).  Comments  made  by:  HEW,  DOI, 
EPA,  NRC,  State  and  local  agencies  (EIS 
Order  No.  800794). 

GENERAL  SERVICES  ADMINISTRATION 
Contact:  Mr.  Carl  W.  Penland,  Acting 
Director,  Environmental  Affairs  Division, 
General  Services  Administration,  18th  and  F 
Streets,  N.W.,  Washington,  D.C.  20405.  (202) 
566-1416. 

Final 

Smithsonian  Institution  quadrangle 
development.  District  of  Ctdumbia,  October 
31:  Proposed  is  development  of  the 
Smithsonian  Institution  quadrangle  located  in 
the  District  of  Columbia.  The  Development 
consists,  of  a  460,000  square  foot  structure 
principally  housing  underground  museum 
programs  including  an  extension  to  the  Freer 
Gallery  of  Art  and  New  Center  for  Eastern 
Art,  an  education  center,  and  the  museum  of 
African  Art.  Also  to  be  included  will  be 
related  program  functions,  facilities,  offices, 
and  a  small  above-ground  pavilion  for  each 
museum.  Comments  made  by:  HUD,  HHS, 

EPA,  DOI,  USDA,  and  local  agencies  (EIS 
Order  No.  800831). 

DEPARTMENT  OF  HUD 
Contact:  Mr.  Richard  H.  Broun,  Director, 
Office  of  Environmental  Quality,  Room  7274. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 
Washington,  D.C.  20410,  (202)  755-6300. 

Draft 

Lakewood  Estates  development,  mortgage 
insurance,  McLean  County,  Illinois,  October 
29:  Proposed  is  the  issuance  of  HUD  home 
mortgage  insurance  for  the  lakewood  Estates 
development  in  the  city  of  Bloomington, 
McLean  County,  Illinois.  The  development 
would  encompass  203  acres  and  consist  of 
approximately  1,400  housing,  units.  Also 
included  are  park  sites  and  a  neighborhood 
retail  center.  (HUD-R05-ElS-79-09-(D)).  (EIS 
Order  No.  800825). 

Wellington  Hill  development,  mortgage 
insurance,  Hillsborough  County,  New 
Hampshire,  October  31:  Proposed  is  the 
issuance  of  HUD  home  mortgage  insurance 
for  the  Wellington  Hill  Development  in  the 
city  of  Manchester,  Hillsborough  County, 

New  Hampshire.  The  Development  will 
encompass  250  acres  and  contain  in  excess  of 
700  residential  units,  and  will  also  include  a 
recreation  area,  communitiy  center  and 
possibly  a  light  industrial  complex.  (EIS 
Order  No.  800835). 

Final 

Treehouse  Apartments,  mortgage 
insurance.  Cook  County,  Illinois,  October  29; 
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The  proposed  action  is  the  issuance  of  HUD 
home  mortgage  insurance  for  the  Treehouse 
Apartments  to  be  located  at  the  northeast 
quadrant  of  the  intersection  of  Algonquin  and 
Old  Plum  Roads  in  Schaumburg,  Cook 
County,  Illinois.  The  proposed  Project 
includes  752  multifamily  units  on  39.41  acres 
of  land.  The  units  will  be  constructed  in  a 
total  of  16  buildings  of  2  and  3  stories  and 
parking  will  include  1,680  uncovered  spaces. 
Open  space  areas  include  proposed 
recreation  facilities.  (HUD-R05-FEIS-78-17 
(F)].  Comments  made  by:  COE,  EPA,  DOI, 
USDA,  DOT,  State  and  local  agencies  (EIS 
Order  No.  800826). 

Final 

Copperfield  Subdivision,  mortgage 
insurance,  Harris  County,  Texas,  October  31: 
Proposed  is  the  issuance  of  HUD  home 
mortgage  insurance  for  the  Copperfield 
Subdivision  located  in  Harris  County,  Texas. 
The  development  would  encompass 
approximately  1,800  acres  and  contain  5,178 
detached  single  houses  in  four  villages.  The 
development  will  also  contain  apartments, 
schools,  commercial  and  retail  sites,  church 
sites,  and  recreational  facilities.  (HUD-R05- 
EIS-80-11F).  Comments  made  by:  AHP,  DOI, 
USDA.  VA,  FEMA,  State  agencies  (EIS  Order 
No.  800830). 

SECTION  104(H) 

The  following  are  community  development 
block  grant  statements  prepared  and 
circulated  directly  by  applicants  pursuant  to 
section  104(H)  of  the  1974  Housing  and 
Community  Development  Act.  Copies  may  be 
obtained  from  the  office  of  the  appropriate 
local  executive.  Copies  are  not  available  from 
HUD. 

Draft 

Sutherlin  City  water  and  sewerage 
facilities.  CDBG,  Douglas  County,  Oregon, 
October  27:  Proposed  is  the  awarding  of  a 
CDBG  to  the  city  of  Sutherlin  in  Douglas 
County,  Oregon,  for  water  and  sewerage 
facilities  including  the  installation  of  water 
and  sewage  lines,  a  1,000.000  gallon  water 
storage  reservoir,  and  two  sewage  pump 
stations.  The  facilities  would  be  used  for 
industrial  development  in  the  southern 
portion  of  the  city.  The  grant  would 
specifically  apply  to  two  major  sections  of 
water  main.  The  alternatives  include:  (1)  No 
action,  (2)  relocation  of  various  components 
of  water  and/or  sewage  systems,  (3)  alternate 
sources  of  water,  and  (4)  alternate  sewage 
disposal  methods.  (EIS  Order  No.  800817). 

Final 

San  Buenaventura  downtown 
redevelopment,  UDAG,  Ventura  County, 
California,  October  28:  Proposed  is  the 
awarding  of  a  UDAG  grant  to  the  city  of 
Buenaventura,  Ventura  County.  California. 
The  plan  would  include:  (1)  A  combined 
supermarket  and  superdrug  unit,  (2)  a  home 
improvement  center,  and  (3)  ancillary 
community-oriented  commercial  shops.  The 
alternatives  consider:  (1)  Integration  of  new 
commercial  development  with  upgraded 
existing  development,  (2)  new  commercial 
development  with  removal  of  existing 
development,  (3)  upgraded  and  expanded 
industrial  developmeht,  and  (4)  no  project. 


Comments  made  by:  EPA,  HUD,  HHS,  and 
State  agencies  (EIS  Order  Na  800820). 

DEPARTMENT  OF  INTERIOR 

Contact:  Mr.  Bruce  Blanchard,  Director, 
Environmental  Project  Review,  Room  4256, 
Interior  Bldg.,  Department  of  the  Interior, 
Washington,  D.C.  20240  (202)  343-3891. 

BUREAU  OF  LAND  MANAGEMENT 

Draft 

Coal  slurry  pipeline  transportation  project, 
several  counties,  October  31:  Proposed  is  the 
approval  of  right-of-way  for  the  construction 
of  a  1,664  mile  main  coal  slurry  pipeline.  The 
pipeline  would  extend  from  Wyoming, 
through  South  Dakota,  Colorado,  Nebraska, 
and  Kansas,  to  power  plant  customers  in 
Oklahoma,  Arkansas  and  Louisiana.  The 
alternatives  consider.  (1)  Pipeline  routes.  (2) 
transportation  modes,  and  (3)  water  sources. 
The  cooperating  agencies  are  the  Fish  and 
Wildlife  Service,  Geological  Survey,  Forest 
Service,  and  Corps  of  Engineers.  (DES-80-69), 
(EIS  ORDER  No.  800834). 

Extension:  The  review  period  for  the 
above  EIS  has  been  extended  until  January  6, 
1981.  (No.  800834). 

FISH  AND  WILDUFE  SERVICE 

Draft 

Big  Boggy  National  Wildlife  Refuge. 
Matagorda  County,  Texas,  October  29: 
Proposed  is  the  establishment  of  the  Big 
Boggy  National  Wildlife  Refuge  in  Matagorda 
County,  Texas.  Establishment  of  the  refuge 
would  require  the  acquisition  in  fee  simple  of 
4,500  acres  which  would  be  managed 
primarily  for  wintering  waterfowl.  All  or  part 
of  the  area  may  be  opened  to  the  public  for  , 
waterfowl  hunting  and  other  forms  of 
wildlife-oriented  recreation.  The  alternatives 
consider:  (1)  No  action,  (2)  acquisition  of 
nondevelopment  easements,  (3)  acquisition 
by  the  State  of  Texas,  and  (4)  protection  via 
local.  State  and  Federal  Regulations.  (EIS 
Order  No.  800824). 

Extension:  The  review  period  for  the 
above  EIS  has  been  extended  until  December 
31. 1980.  (No.  800824). 

NUCLEAR  REGULATORY  COMMISSION 

Contact;  Mr.  Voss  A.  Moore,  Assistant 
Director  for  Environmental  Projects,  Nuclear 
Regulatory  Commission,  P-518,  Washington, 
D.C.  20555  (301)  492-8446. 

Draft 

Smelted  alloys  licensing  requirements, 
exemption,  regulatory,  October  28:  Proposed 
are  exemptions  from  licensing  requirements 
for  smelted  alloys  containing  residual 
technetium-99  and  low  enriched  uranium  at 
concentrations  of  5  ppm  and  17.5  ppm, 
respectively.  The  contaminated  metals 
considered  for  smelting  are  the  scrap  copper, 
nickel,  and  iron  resulting  from  the 
improvement  and  upgrading  of  gasebus 
diffusion  plants.  The  alternatives  consider: 
Sale  of  surface  scrap,  recycle  of  equipment, 
burial  of  scrap,  surface  storage  of  scrap,  and 
issuance  of  either  a  general  or  speciRc  license 
for  scrap  disposal.  (NUREG-0518),  (EIS  Order 
No.  800823). 


DEPARTMENT  OF  TRANSPORTATION 
Contact:  Mr.  Martin  Convisser,  Director, 
Office  of  Environment  and  Saftey,  U.S. 
Department  of  Transportation,  400  7th  Street. 
S.W..  Washington,  D.C.  20590  (202)  426-4357. 

FEDERAL  HIGHWAY  ADMINISTRATION 

Draft 

1-90  completion,  city  of  Wallace.  Shoshone 
County,  Idaho,  October  31:  Proposed  is  the 
completion  of  1-90  through  the  city  of 
Wallace,  Shoshone  County.  Idaho.  The 
facility  would  extend  for  1.7  miles  connecting 
existing  portions  of  1-90  east  and  west  of  the 
city.  The  facility  would  have  four  travel  lanes 
and  be  built  to  full  interstate  standards.  The 
alternatives  consider:  (1)  No  action,  (2)  four 
interchange  alternatives,  (3)  four  alignments 
through  the  city,  and  (4)  three  alignments  for 
the  east  segment  of  the  project.  The 
cooperating  agency  is  the  State  of  Idaho. 
(FHWA-IDA-EIS-80-02-D).  (EIS  Order  No. 
800832). 

Extension:  The  review  period  for  the 
above  EIS  has  been  extended  until  January  1. 
1981.  (No.  800832). 

Final 

Port  Orchard  Bypass.  WA-160  to  WA-16, 
Kitsap  County,  Washington.  October  27: 
Proposed  is  the  construction  of  the  Port 
Orchard  Bypass  between  WA-160  and  WA- 
16  in  Kitsap  County,  Washington.  The  project 
would  involve  an  east-west  route  beginning 
at  the  intersection  of  Lund  Street  and  Bethel 
Road  extending  approximately  one  mile  via  a 
bridge  crossing  the  Blackjack  Creek  Ravine 
at  Tremont  Street  to  the  intersection  of 
Tremont  and  Port  Orchard  Boulevard.  The 
alternatives  consider:  (1)  Improvement  of  the 
existing  facility,  (2)  the  Tremont-Lund 
connector,  (3)  the  Tremont-Lincoln  connector, 
and  (4)  the  Melcher-Bethel  connector. 
(FHWA-WA-EIS-79-02-F).  Comments  made 
by:  DOT.  EPA.  DOI.  DOE.  DOC.  State  and 
local  agencies  and  groups  (EIS  Order  No. 
800818). 

(FR  Doc.  80-34903  Filed  11-6-80:  8:45| 

BILLING  CODE  6560-37-M 


[A-5-FRL  1661-4] 

Reconsideration  of  the  Use  of 
Pasquill-Gifford  Dispersion 
Coefficients  for  Stability  Class  A  in 
Setting  Emission  Limitations  for  Four 
Ohio  Power  Plants;  Petitions  for 
Reconsideration 

agency:  Environmental  Protection 
Agency. 

action:  Denial  of  petitions  for 
reconsideration  and  requests  for  stay. 

On  June  19, 1980,  the  U.S. 
Environmental  Protection  Agency  (EPA 
or  agency)  affirmed  its  original  decision 
to  use  the  Pasquill-Gifford  dispersion 
coefHcients  for  stability  class  A  in 
setting  emission  limitations  for  four 
Ohio  power  plants.  45  FR  41501.  The 
Ohio  Power  Company  and  Columbus 
and  Southern  Ohio  Electric  Company 
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(CSOE)  have  petitioned  the  agency  to 
reconsider  its  June  19, 1980  decision  as  it 
relates  to  the  Cardinal,  Muskingum 
River,  and  Cones ville  power  plants.’ 
Based  on  EPA's  evaluation  of  the 
petitions  and  the  supporting  evidence, 
EPA  finds  that  these  petitions  do  not 
present  new  information  which  would 
warrant  reconsideration  of  the  agency’s 
decision.  EPA  therefore  denies  the 
petitions  and  reaffirms  the  original 
emission  limitations  for  these  plants. 

See  40  CFR  52.1881  (21).  (34)(viii),  and 
63(i).  Elsewhere  in  today’s  Federal 
Register,  EPA  is  restarting  the  original 
compliance  schedules  for  petitioners’ 
class  A  power  plants.  These  schedules 
begin  to  run  as  of  June  19, 1980,  and 
allow  petitioners  up  to  three  years  to 
comply.  The  new  attainment  date 
specified  for  these  plants  is  June  19, 

1983. 

Petitioners  also  requested  that  the 
agency  stay  its  June  19, 1980  decision 
pending  reconsideration,  or  if 
reconsideration  is  denied,  pending 
judicial  review.*  Petitioners,  however, 
fail  to  present  sufficient  grounds  for 
granting  a  stay  of  compliance  with  their 
emission  limitations.  Petitioners  do  not 
show  that  a  stay  of  compliance  would 
be  in  the  public  interest,  that  they  would 
be  irreparably  harmed  during  the  time 
necessary  for  judicial  review,  or  that 
they  are  likely  to  prevail  on  the  merits. 
EPA  therefore  denies  petitioners’ 
requests  for  a  stay  of  compliance 
pending  judicial  review. 

Background 

The  agency  promulgated  emission 
limitations  for  the  Cardinal,  Muskingum 
River  and  Conesville  power  plants  on 
August  27, 1976,  as  part  of  the  federally- 
promulgated  Ohio  sulfur  dioxide  plan.  41 
FR  36324  (August  27, 1976).»The 
emission  limitations  for  these  three 
sources  and  Dayton  Power  and  Light 


'Ohio  Power  filed  its  petition  on  July  10, 1980. 
CSOE  filed  a  similar  petition  on  August  11, 1980. 
Ohio  Power  and  CSOE  filed  a  joint  supplement  to 
their  petition  on  August  18, 19W.  These  petitions 
have  been  evaluated  together  since  they  raise 
similar  issues.  On  September  26  and  October  3, 

1980.  petitioners  fded  further  supplements  to  their 
petitions  for  reconsideration.  The  agency  has 
reviewed  these  additional  materials  and  finds  that 
except  for  a  comparison  of  monitor  and  model  data 
from  the  Gibson  power  plant,  petitioners  have  not 
submitted  any  new  information.  The  agency  will 
publish  its  evaluation  of  the  Gibson  comparison 
after  review  of  the  comparison  has  been  completed. 

’Both  Ohio  Power  and  CSOE  have  filed  petitions 
to  review  the  agency's  reconsideration  in  the  U.S. 
Courts  of  Appeals  for  the  Sixth  and  District  of 
Columbia  Circuits. 

’The  emission  limitations  for  these  sources  are  as 
follows:  Cardinal  — 1.76  lbs.  SOi/MBTlI; 

Muskingum  River  — 6.48  lbs.  SOi/MBTU;  and 
Conesville  —5.66  fbs.  SO,/MBTU.  See  40  CFR 
52.1881  (21).  |.34)(viii).  and  (63)(i).  These  are  some  of 
the  highest  (least  stringentj  SOj  emission  limitations 
in  the  State  of  Ohio. 


Company’s  Stuart  power  plant,  ^  were 
determined  by  the  P-G  class  A  stability. 
45  FR  41502  (col.  1]  (June  19. 1980).  This 
means  that  the  agency’s  dispersion 
modeling  calculated  that  the  highest 
pollution  levels  caused  by  these  sources 
occurred  during  meteorological 
conditions  that  the  model  classified  as 
class  A  stability.  Based  on  the  model 
calculations,  the  agency  set  emission 
limitations  for  these  sources  to  assure 
that  pollution  levels  would  not  exceed 
the  national  ambient  air  quality 
standards. 

Following  promulgation  of  the  federal 
SO*  plan,  thirty-three  companies 
including  Ohio  Power  and  CSOE 
petitioned  for  judicial  review  of  the 
plan.  The  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  issued  two 
major  decisions  in  these  cases  affirming 
the  agency’s  use  of  dispersion  modeling 
in  setting  emission  limitations  in  urban 
and  rural  areas.  Cleveland  Electric 
Illuminating  Company  v.  EPA,  572  F.2d 
1150  (6th  Cir.  1978),  cert,  denied.  436  U.S. 
911  (1978)  and  Cincinnati  Gas  and 
Electric  Company  v.  EPA,  578  F.2d  660 
(6th  Cir.  1978),  cert,  denied  439  U.S.  1114 
(1978).  However,  the  Court  found  that 
the  administrative  record  supporting  the 
agency’s  decision  to  use  the  Pasquill- 
Gifford  (P-G)  dispersion  coefficients  for 
stability  class  A  in  setting  emission 
limitations  for  isolated  rural  power 
plants  was  inadequate  and  remanded 
the  class  A  record  to  the  agency  for  its 
reconsideration.  Cincinnati  Gas  and 
Electric  Company  v.  EPA,  578  F.2d  660 
(6th  Cir.  1978). 

In  response  to  the  Court’s  remand,  the 
agency  reviewed  available  scientific 
data  and  reconsidered  its  use  of  the  P-G 
class  A  coefficients.  EPA  also  evaluated 
the  alternative  suggested  by  the  utilities. 
On  February  7, 1979,  EPA  published  and 
solicited  comment  on  its  preliminary 
finding  that  review  of  the  data 
supported  its  original  decision  to  use  the 
P-G  class  A  coefficients  and 
demonstrated  that  the  utility  alternative 
would  underpredict  ground  level 
concentrations.  44  FR  7798.  Both  Ohio 
Power  and  CSOE  submitted  extensive 
comments  to  the  agency  and  also 
requested  that  the  agency  review 
monitoring  data  collected  at  various 
power  plants  including  the  Muskingum 
River  and  Conesville  power  plants.  See 
45  Fed.  Reg.  41503-41504,  41509  (col.  2) 
(June  19, 1980). 

On  June  19, 1980,  EPA  published  its 
response  to  comments  and  final 
determination.  45  FR  41501.  The  agency 


*  Dayton  Power  and  Light  Company's  Stuart 
power  plant  is  currently  in  compliance  with  its 
emission  limitations  of  3.16  lb.  S02/MBTU.  40  CFR 
52.1861(11  )(i). 


determined  that  all  of  the  data  including 
the  relevant  utility  monitor  data 
supported  its  original  decision  to  use  the 
P-G  class  A  coefficients  in  setting  the 
emission  limitations  for  the  four  Ohio 
power  plants.  Moreover  the  data 
established  that  the  agency  could  not 
accept  any  of  the  new  alternatives 
proposed  by  the  utilities  during  the 
comment  period.  Thus  EPA  reaffirmed 
the  original  emission  limitations  for 
these  sources  on  June  19, 1980. 

Elsewhere  in  today’s  Federal  Register, 
EPA  is  restarting  the  original 
compliance  schedules  for  the 
Muskingum  River,  Cardinal  and 
Conesville  plants  and  revising  the 
attainment  dates  for  these  sources. 

Subsequent  to  the  June  19, 1980  notice. 
Ohio  Power  Company  and  CSOE  filed 
petitions  in  the  U.S.  Courts  of  Appeals 
for  the  Sixth  and  District  of  Columbia 
Circuits  seeking  judicial  review  of  the 
agency’s  determination  to  support  its 
original  use  of  the  P-G  class  A 
coefficients  in  setting  the  original 
emission  limitations  for  the  Cardinal, 
Muskingum  River  and  Conesville  plants. 
In  addition,  Ohio  Power  and  CSOE  filed 
these  petitions  for  reconsideration  and 
requests  for  stay. 

Discussion 

Ohio  Power  and  CSOE  petitioned  for 
reconsideration  of  the  agency’s  decision 
to  support  the  original  use  of  the  P-G 
class  A  coefficients  in  setting  emission 
limitations  for  their  plants  pursuant  to 
Section  307(d)(7)(B)  of  the  Clean  Air 
Act,  42  U.S.C.  7607(D)(7)(B),  and  Section 
553(e)  of  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  §  553(e).  The  agency 
considers  these  petitions  for 
reconsideration  as  petitions  under  the 
APA  to  revise  the  original  emission 
limitations  for  petitioners’  “class  A" 
power  plants.  ’The  agency  has  already 
determined  that  the  agency’s 
compilation  of  a  supplemental  record  in 
response  to  the  Court’s  remand  is  not 
subject  to  Section  307(d)  of  the  Clean 
Air  Act.  45  FR  41509  (June  19. 1980). 
Therefore,  Section  307(d)(7)(B)  does  not 
apply  to  the  agency’s  action.* 
Nevertheless,  the  agency  recognizes  the 
right  of  petitioners  to  seek  revision  of 
the  original  emission  limitations  for  their 
“class  A"  plants  under  Section  553(e)  of 
the  APA.  'The  Agency  therefore 
considers  these  petitions  as  petitions  to 
revise  a  rule  under  the  APA.  The 


‘Even  if  Section  307(d)(7)(B)  did  apply, 
petitioners  would  not  qualify  for  a  reconsideration. 
Based  on  the  reasons  set  forth  below,  petitioners  do. 
not  present  a  new  objection  of  central  relevance  to 
the  outcome  of  the  rule  within  the  terms  of  Section 
307(d)(7)(B).  Under  the  criteria  of  Section 
307(d)(7)(B),  therefore,  the  petitions  would  be 
denied. 
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standard  of  review  for  such  petitio'ns  is 
whether  the  petitions  present  new 
information  that  warrants  agency 
reconsideration  of  the  rule.  See 
generally,  Oljato  Chapter  of  the  Navajo 
Tribe  v.  Train,  515  F.2d  654  (D.C.  Cir. 
1975).  Under  this  standard,  petitioners 
have  presented  no  basis  for  changing 
their  emission  limitations. 

Petitioners  allege  that  there  is 
“significant  evidence  arising  after  the 
comment  period”  that  requires  the 
agency  to  reconsider  its  June  19, 1980 
determination  to  support  the  original  use 
of  the  P-G  class  A  coefficients  in  setting 
the  emission  limitations  for  the  four 
Ohio  power  plants.  However,  petitioners 
have  not  presented  any  new  information 
that  would  warrant  revision  of  the 
original  emission  limitations  for  their 
power  plants. 

Petitioners  cite  as  new  information 
two  recently  published  reports  and  the 
most  recent  monitoring  data  collected 
near  the  Conesville  plant.  Neither  of  the 
reports  presents  new  information 
relevant  to  the  predictive  accuracy  of 
the  agency's  modeling  using  the  P-G 
class  A  coefficients.  The  Miller  report 
consists  of  information  that  the  agency 
has  already  evaluated.  45  FR  41502  (col. 
2)  (June  19, 1980).  The  Weil  report 
prepresents  no  data  relevant  to  the 
predictive  accuracy  of  the  agency's 
model  which  uses  the  P-G  class  A 
coefficients.  Instead,  the  Weil  report 
addresses  the  predictive  accuracy  of  a 
completely  different  model.  Finally, 
petitioner’s  analysis  of  additional 
months  of  Conesville  monitoring  data 
confirms  the  predictive  accuracy  of  the 
agency’s  modeling  with  the  P-G  class  A 
coefficients.  The  most  recent  Conesville 
data  therefore  further  support  the 
agency’s  original  decision  to  use  the  P-G 
class  A  coefficients  in  setting  the 
emission  limitation  for  the  Conesville 
plant. 

Petitioners  also  raise  several 
objections  to  the  agency’s  June  19, 1980 
evaluation  of  petitioners’  previous 
comments,  proposed  alternatives  and 
data.^None  of  petitioners’  objections 
are  based  on  any  new  data. 
Nevertheless,  the  agency  has  evaluated 
the  objections  and  finds  that  ail  of 
petitioners’  objections  to  the  agency’s 
use  of  the  P-G  class  A  coefficients  are 
without  merit.  Petitioners,  therefore, 
have  not  presented  a  basis  for  revising 
their  emission  limitations. 


‘On  )une  25. 1980.  the  agency  denied  Ohio  Power 
Company's  request  for  an  additional  comment 
period  on  the  agency's  June  19. 1980  evaluation  of 
comments  and  final  determination.  EPA  found  that 
the  utilities  had  had  an  opportunity  to  comment  on 
the  agency's  findings  and  that  a  further  comment 
period  was  unnecessary. 


A.  The  Miller  report  consists  of 
information  already  considered  by  the 
agency 

Petitioners  offer  as  new  information  a 
recently  published  report  entitled 
“Recommendations  Concerning  Models 
and  Parameters  Best  Suited  to  Breeder 
Reactor  Environmental  Radiological 
Assessment”  by  C.  W.  Miller  and  others 
for  the  Oak  Ridge  National  Laboratories 
(May  1980).  However,  the  Miller  report 
is  not  based  on  any  new  data  with 
respect  to  the  class  A  issue.  Instead,  it 
merely  recites  the  recommendations  of 
the  American  Meteorological  Society 
(AMS)  Workshop  on  Stability 
Classifiation  Schemes  and  Sigma 
Curves,  Hanna  et  al.  (1977),  and  the 
recommendations  of  Geiss  et  al.  (1978) 
(Julich  curves).  The  agency  previously 
reviewed  both  of  these  reports  and 
recommendations  and  concluded  that 
the  recommended  alternatives  would 
underpredict  ground  level 
concentrations  for  sources  with  tali 
stacks.  The  AMS  and  Geiss 
recommdenations,  therefore,  can  not  be 
used  to  set  emission  limitations 
adequate  to  insure  attainment  and 
maintenance  of  ambient  standards  for 
the  four  Ohio  power  plants.  See  45  FR 
41502  (col.  2),  41507  (col.  2-3)  (June  19, 
1980).  In  short,  the  Miller  report  does  not 
provide  any  new  information  which 
would  warrant  revision  of  petitioners’ 
emission  limitations. 

B.  The  Weil  report  is  not  relevant  to  the 
predictive  accuracy  of  the  agency's 
modeling  with  P-G  class  A  coefficients 

Petitioners  submitted  another  recently 
published  article  entitled  “Performance 
of  Simple  Models  For  Stack  Plume 
Dispersion  During  Convective 
Conditions"  (April  8, 1980)  by  Jeffrey  C. 
Weil.  The  article  reports  Weil’s  findings 
regarding  the  predictive  accuracy  of  his 
own  model.  Weil  neither  analyzes  the 
agency’s  model  nor  draws  any 
conclusions  regarding  the  accuracy  of 
the  agency’s  model.  Moreover,  Weil 
does  not  analyze  the  relative  accuracy 
of  his  model  compared  to  the  agency’s 
model.  The  Weil  report  therefore  is  not 
relevant  to  the  predictive  accuracy  of 
the  agency’s  model  using  the  P-G  class 
A  coefficients  and  provides  no  basis  for 
revising  petitioners’  emission 
limitations. 

In  his  report,  Weil  compares  pollution 
concentrations  calculated  by  his  own 
model  using  the  Brookhaven  class  Ba,  P- 
G  class  A  and  P-G  class  B  curves  with 
concentrations  measured  by  monitors. 
Weil  concludes  that  pollution 
concentrations  calculated  by  his  model 
with  the  Brookhaven  class  Bi  curves 
compared  more  favorably  with 


monitored  data  than  concentrations 
calculated  by  his  model  with  the  P-G 
class  A  or  P-G  class  B  curves.^ 

However,  Weil’s  model  is  very  different 
from  the  agency’s  model.  Weil  uses 
modeling  assumptions  for  plum  height 
and  mean  transport  wind  that  are 
significantly  different  than  the  agency’s 
model  treatment  of  these  factors. 
Therefore,  Weil’s  analysis  is  not 
relevant  to  the  predictive  accuracy  of 
the  agency’s  model  using  the  PO-G  class 
A  coefficients. 

Moreover,  Weil  does  not  evaluate  the 
relative  accuracy  of  his  model  using  the 
Brookhaven  class  B2  curves  compared  to 
the  agency’s  model  using  the  P-G  class 
curves.®  Weil’s  data,  therefore,  do  not 
present  a  basis  for  revising  the  agency’s 
decision  to  use  the  P-G  class  A 
coefficients  in  setting  emission 
limitations  for  petitioners’  plants. 

C.  The  most  recent  Conesville  data 
further  supports  the  gency’s  use  of  the 
P-G  class  A  coefficients 

Petitioners  submitted  additional 
monitoring  data  from  four  Conesville 
monitors.®  In  addition,  petitioners 
compared  the  maximum  3-hour 
concentrations  measured  by  the 
monitors  to  the  maximum  3-hour 
concentrations  calculated  by  the 
agency’s  MPTER  model  using  the  P-G 
class  A  curves, '“Petitioners’  comprison 


'The  agency  evaluated  use  of  the  Brookhaven 
class  Bi  curves  as  an  alternative  to  using  the  P-G 
class  A  coefTicients  in  EPA's  model  and  found  that 
use  of  the  Brookhaven  curves  would  underestimate 
ground  level  concentrations.  45  FR  41507  (col.  2-3). 
The  agency  concluded  that  it  could  not  use  the 
Brookhaven  curves  to  set  emission  limitations  for 
the  four  power  plants  that  would  protect  ambient 
standards. 

‘Agency  review  of  the  Weil  report  and  a  recent 
technical  note  by  a  Weil  associate.  Roger  Brower, 
entitled  "Comparison  between  Prediction  of  Two 
Gaussian  Models  (CRSTER  and  modified  CRSTER) 
and  Measured  SO,  Concentrations  Near  't  ail  Stacks 
Under  Convetive  Conditions”  ()une  1980).  indicates 
that  the  Weil  model  will  calculate  even  higher 
concentrations  than  the  agency's  model  using  the  P- 
G  class  A  curves. 

•CSOE  set  up  four  SO*  monitors  in  June  of  1979  at 
locations  1.0  to  1.4  km  from  the  Conesville  plant, 
flowcver,  CSOE  may  not  have  placed  its  four  "class 
A"  monitors  in  locations  where  the  maximum  three- 
hour  concentrations  would  occur  under  class  A-type 
conditions.  All  of  CSOE's  "class  A"  monitors  are 
located  in  a  northeasterly  direction  from  the 
Conesville  plant.  Review  of  the  agency's  modeling 
for  Conesville  established  that  the  Conesville 
emission  limitation  was  based  on  a  second  high  3- 
hour  concentration  located  230°  southwest  of  the 
plant.  Review  of  climatological  data  in  the 
Conesville  area  also  indicates  that  the  prevailing 
winds  are  out  of  the  northeast-north/northeast 
direction  during  class  A  type  meteorological 
conditions.  Therefore,  more  frequent  and  higher 
maximum  3-hour  ground  level  concentrations  are 
probably  occurring  in  a  different  area  than  where 
CSOE  has  placed  its  monitors. 

“CSOE's  comparison  set  forth  in  Table  3a  of  the 
August  18. 1980  Supplement  is  similar  to  the 
monitor/model  comparison  the  agency  included  in 
Footnotes  continued  on  next  page 
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establishes  that  the  agency's  model 
using  the  P-G  class  A  coefficients  is 
accurately  predicting  the  maximum 
ground  level  concentrations  measured  at 
the  four  Conesville  monitors.  Petitioners’ 
new  data  therefore  further  support  the 
agency’s  original  decision  to  use  the  P-G 
class  A  coefficients  in  setting  the 
emission  limitation  for  the  Conesville 
plant.  The  Conesville  data  does  not 
provide  a  basis  for  revising  the  original 
emission  limitation. 

The  agency  considered  the  early 
months  of  data  from  the  Conesville 
monitors  in  its  June  19, 1980  notice  (45 
Fed.  Reg.  at  41509  (col.  2)).  The  agency 
determined  that  three  months  of  data 
was  insufficient  to  draw  sound 
conclusions  regarding  the  predictive 
accuracy  of  the  P-G  class  A  curves  at 
the  Conesville  plant.  The  agency, 
however,  noted  that  the  limited 
comparison  submitted  by  CSOE  using 
three  months  of  data  indicated  that  the 
P-G  class  A  coefficients  were 
underpredicting  the  maximum  observed 
3-hour  concentrations.  45  FR  41509  (June 
19. 1980). 

With  the  additional  data  the 
petitioners  submitted  in  their  petitions 
for  reconsideration,  the  petitioners  now 
have  twelve  months  of  data  from  three 
of  the  four  monitors  and  ten  and  a  half 
months  at  the  fourth  monitor.  Petitioners 
compared  the  highest  and  second 
highest  3-hour  pollution  concentrations 
observed  at  each  of  the  four  Conesville 
monitors  to  the  highest  and  second 
highest  model  calculated  3-hour 
concentrations  at  the  monitor  locations 
for  each  of  six  years  of  meterological 
data.  The  ratio  of  the  model  predicted  to 
monitored  maximum  second  high  3-hour 
concentrations  for  all  four  monitors  on 
the  average  is  1.05  (1.0  would  mean 
perfect  agreement).  The  ratio  for  the 
highest  3-hour  concentrations  for  all  four 
monitors  on  the  average  is  1.32.  The 
ratios  demonstrate  that  there  is  very 
good  agreement  between  the  monitor 
readings  and  the  model  calculations. 

The  petitioners’  comparison  establishes 
that  the  agency’s  model  using  the  P-G 
class  A  curves  accurately  predicts  the 
maximum  3-hour  sulfur  dioxide 
concentrations  measured  at  the 
Conesville  monitors.  The  Conesville 
data  therefore  further  support  the 
agency's  original  decision  to  use  the  P-G 
class  A  dispersion  coefficients  in  setting 
an  emission  limitation  for  Conesville. 


Footnotes  continued  from  last  page 
the  July  19, 1980  notice  using  relevant  utility 
monitoring  data  and  MPTER  (NTIS  version] 
modeling  calculations.  See  45  FR  41503.  41512. 
(Table  3.).  The  agency  has  updated  the  CSOE  table 
with  model  calculations  using  the  OAQPS  version 
of  MFIT.R.  See  p.  21  and  Table  2. 


D.  Petitioner's  other  objections  are 
without  merit. 

1.  Big  Bend  Study. 

Petitioners  imply  that  it  was 
inconsistent  for  the  agency  on  the  one 
hand  to  determine  that  field  study  data 
collected  at  the  shoreline  site  of  the  Big 
Bend  power  plant  were  not  relevant  to 
the  predictive  accuracy  of  the  P-G  class 
A  curves  (45  FR  at  41509)  and  on  the 
other  hand  to  use  P-G  class  A 
coefficients  to  set  emission  limitations 
for  two  Cleveland  Electric  Illuminating 
power  plants  located  on  Lake  Erie  (45 
FR  42279,  June  24. 1980).  Petitioners, 
however,  misconstrue  the  agency’s 
findings  on  the  Big  Bend  data. 

The  agency  determined  that  it  could 
not  use  the  Big  Bend  data  in  evaluating 
the  predictive  accuracy  of  the  P-G  class 
A  coefficients  because  the  data  was 
collected  during  a  period  of  time  when 
very  unstable  (class  A  type) 
meteorological  conditions  were 
suppressed  by  the  influence  of  the  Gulf. 
As  EPA  stated  in  its  June  19  notice,  “a 
large  body  of  water  often  has  a 
stabilizing  influence  on  atmospheric 
conditions  near  the  shoreline.”  45  Fed. 
Reg.  41508  (col.  3]  (emphasis  added).  In 
other  words,  the  agency  found  that  very 
unstable  (class  A  type]  conditions  did 
not  occur  during  the  period  of  the  Big 
Bend  Field  study,  not  that  class  A  type 
conditions  never  occur  near  large  bodies 
of  water. 

Since  class  A  type  conditions  do 
occur  near  large  bodies  of  water,  the 
agency  must  evaluate  class  A  conditions 
and  their  effect  on  the  dispersion  of 
pollutants  fronv  sources  near  such  areas. 
Only  by  evaluating  class  A  (and  all 
other)  meterological  conditions  can  the 
agency  be  sure  of  setting  emission 
limitations  that  will  protect  air  quality 
standards.  It  therefore  was  necessary 
for  the  agency  to  evaluate  class  A 
conditions  for  the  two  Cleveland 
Electric  Illuminating  power  plants  and 
appropriate  for  the  agency  to  set 
emission  limitations  based  on  that 
evaluation. 

2.  Petitioner  CSOE's  Proposed 
Alternatives 

Petitioners  contend  that  the  agency 
did  not  consider  CSOE’s  proposed 
alternatives  to  the  P-G  class  A 
coefficients.  However,  EPA  has  already 
considered  and  rejected  CSOE’s 
proposals.  Petitioners  present  no  basis 
for  revising  EPA’s  initial  evaluation  of 
petitioner’s  proposals. 

Specifically,  petitioners  contend  that 
EPA  did  not  consider  two  alternatives: 
1)  the  use  of  correction  factors  (time 


scaling  factors)  **  and  2)  the  use  of  the 
shorter  averaging  times  method.  Both 
alternatives  would  essentially  result  in 
larger  sigma-y  values  than  in  the  P-G 
class  A  coefficients.  Larger  sigma-y 
values  mean  greater  horizonal 
dispersion  of  the  pollutant  and  lower 
maximum  ground  level  concentrations. 

EPA  has  already  considered  CSOE’s 
alternatives  and  the  general  contention 
that  the  horizontal  dispersion  (sigma-y) 
component  in  the  P-G  class  A  curves  is 
too  small.  See  45  FR  41506-41508  (June 
19, 1980).  EPA  review  of  CSOE's 
alternatives  as  well  as  other  alternatives 
relying  on  larger  sigma-y  values 
established  that  use  of  the  alternative 
would  underpredict  ground  level 
concentrations.  For  that  reason,  the 
agency  determined  that  it  could  not  rely 
on  the  suggested  alternatives  to  set 
emission  limitations  to  protect  the 
ambient  air  quality  standards.  45  FR 
41507-41508.  Petitioners  present  no  data 
to  support  revising  that  finding. 

3.  EPA’s  use  of  the  Karlsruhe  Data 

Petitioners  critfcize  EPA’s  reliance  on 
the  dispersion  coefficients  derived  by 
the  195  meter  Karlsruhe  experiments  in 
preference  to  the  coefficients  derived 
from  the  60, 100,  and  160  meter 
experiments.  Petitioners  contend  that  — 
the  Karlsruhe  experimenters  recommend 
using  the  coefficients  obtained  by 
combining  the  results  of  experiments  at 
160  and  195  meters.  Petitioners  also  cite 
a  recent  article  entitled  “Dispersion 
Parameters  for  Emission  Heights  up  to 
195  meters  Determined  Experimentally 
at  the  Karlsruhe  National  Research 
Center”,  Nester  and  Thomas  (1979), 
which  summarizes  the  results  of  the  60, 
100, 160,  and  195  meter  experiments. 
Petitioners  contend  that  the  combined 
experiment  results  in  this  report  support 
larger  sigma-y  curves  than  in  the  P-G 
class  A  coefficients. 

Petitioners  misconstrue  the  Karlsruhe 
experimenters’  recommendation.  The 
Karlsruhe  experimenters  recommended 
use  of  the  combined  experiment 
coefficients  for  evaluating  the  low  level 


"  CSOE  did  not  propose  this  alternative  during 
the  comment  period,  but  submitted  it  in  a  January 
18. 1980  report.  Nevertheless,  the  agency  considered 
it  in  its  June  19, 1980  notice.  See  45  FR  41507  (Col.  1). 

“CSOE  in  fact  submitted  evidence  that  use  of  its 
shorter  averaging  times  alternative  would 
significantly  underpredict  ground  level 
concentrations  calculated  by  the  agency's  modeling 
using  the  P-G  class  A  coefficients.  Class  A  Record 
at  lI.B.4.b.  p.  39.  Since  the  monitor/model 
comparison  demonstrates  that  the  agency's  model 
accurately  predicts  monitored  ground  level 
ooncentrations,  CSOE's  alternative  would 
necessarily  underpredict  monitored  ground  level 
ooncentrations. 
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emissions  from  the  Karlsruhe  facility.*’ 
The  Karlsruhe  experimenters  did  not 
comment  on  the  appropriate  coefficients 
for  evaluating  emissions  ft'om  tall  stack 
power  plants.  The  195  meter 
experiments  are  in  fact  the  most 
appropriate  experiments  for  evaluating 
dispersion  from  power  plants. 

As  the  agency  explained  in  the  June 
19, 1980  notice,  the  most  appropriate 
experiments  for  evaluating  dispersion 
from  the  four  Ohio  power  plants  are  the 
experiments  that  come  closest  to 
approximating  power  plant  conditions. 

45  FR  41505.  Emissions  from  these 
power  plants  are  released  from  tall 
stacks  and  attain  heights  of  200  meters 
or  higher.  Experiments  that  release 
tracers  from  195  meters  rather  than  60, 
100  or  160  meters  best  approximate  the 
release  of  pollutants  from  these  power 
plants.  The  195  meter  experiments, 
therefore,  are  the  most  appropriate 
experiments  for  evaluating  dispersion 
coefficients  for  the  power  plants.  45  FR 
41505  (June  19, 1980). 

Petitioners  contend  that  the  recent 
article  summarizing  the  results  of  the  60, 
100, 160  and  195  meter  dispersion 
experiments  at  Karlsruhe  over  the  last 
ten  years  supports  larger  sigma-y  curves 
than  the  P-G  class  A  sigma-y  values. 

The  authors  of  the  article,  however, 
base  their  conclusions  on  the  averaged 
results  of  these  experiments.  As 
discussed  above,  the  195  meter 
experiments  are  the  most  appropriate 
for  evaluating  dispersion  coefficients  for 
the  four  power  plants,  rather  than 
averaged  results  from  experiments  at' 
lower  heights.  Therefore,  the  article 
does  not  support  the  use  of  larger  sigma- 
y  values  for  the  four  power  plants. 
Moreover,  the  agency  has  already 
considered  and  rejected  the  utility 
arguments  for  larger  sigma-y  values.  45 
FR  41505-41507.  (June  19, 1980). 
Petitioners  present  no  basis  for  finding 
that  the  agency’s  reliance  on  the  195 
met6r  experimental  data  is 
inappropriate. 

4.  EPA  did  not  use  monitoring  data  from 
power  plants  using  supplementary 
control  systems 

Petitioners  criticize  the  agency  for  not 
using  monitoring  data  from  two  TVA 


'“The  dispersion  coefTidents  derived  from 
combining  the  195  meter  and  ISO  meter 
experimental  data  are  more  appropriate  for  use  in 
evaluating  (he  lower  level  releases  that  would  occur 
at  the  Karlsruhe  facility.  Emissions  at  the  Karlsruhe 
nuclear  research  facility  are  released  at  levels  of 
less  than  or  equal  to  100  meters  and  are  non- 
buoyant.  The  combination  of  the  160  and  195  meter 
experiments  more  closely  approximates  the 
Karlsruhe  releases.  Thus,  use  of  the  combined 
experiment  coefficients  is  appropriate  for  evaluating 
the  lower  level  emissions  from  the  Karlsruhe 
facility,  but  not  for  evaluating  the  buoyant  high 
level  releases. 


power  plants  and  Public  Service 
Indiana’s  Gibson  plant  because  these 
plants  use  supplementary  control 
systems.'^  As  EPA  stated  in  the  June  19, 
1980  notice,  appropriate  comparison  of 
model  predictions  with  monitor 
observations  for  plants  using  a 
supplementary  control  system  requires 
actual  operating  data  that  are  not 
available  to  the  agency.  45  FR  41503 
(col.  3).  The  agency,  therefore,  could  not 
use  the  monitoring  data  from  these 
plants. 

5.  EPA’s  monitor/model  comparison 

Petitioners  contend  that  the  agency’s 
comparison  of  monitor  and  model  data 
set  forth  in  Table  3  of  the  June  19, 1980 
notice  does  not  support  EPA’s 
conclusions.  Supplement  to  petitions  at 
9-10.  However,  petitioners’  argument  on 
this  point  implies  that  petitioners 
misunderstand  the  agency's  intent  in 
drawing  the  comparison.  *’  The  point  of 
the  comparison  is  to  determine  whether 
the  model  using  the  P-G  class  A 
coefficients  accurately  predicts  actual 
maximum  ground  level  concentrations.** 
The  agency  compared  the  maximum  3- 
hour  concentrations  observed  at  power 
plant  monitors  to  the  model  calculations 
of  the  maximum  3-hour  concentrations 
at  the  same  locations.  The  comparison 
established  that  the  model  calculations 
compared  well  with  actual 
measurements.  The  agency,  therefore, 
concluded  that  its  model  using  the  P-G 
class  A  coefficients  accurately  predicts 
maximum  ground  level  concentrations 
for  power  plants  with  tail  stacks.  45  FR 
41504  (June  19, 1980).  Petitioners  present 
no  basis  for  revising  that  conclusion. 
Instead,  petitioners,  raise  several  false 
issues. 

First,  petitioners  criticize  the  modeling 
data  the  agency  used  in  the  comparison 
because  the  data  was  not  “exclusively 
class  A.”  Supplement  to  the  petitions  at 
10.  Each  of  the  maximum  3-hour 
concentrations  calculated  by  the 
agency’s  model  consists  of  one  or  two 


'‘Petitioners  erroneously  contend  that  there  is 
nothing  in  the  record  to  support  the  fact  that  these 
plants  use  supplementary  control  systems.  See 
Class  A  record  at  lll.C.lO.a  and  III.D.IOI. 

’"For  example,  petitioners  argue  that  the  agency's 
comparison  is  faulty  because  it  does  not  evaluate 
the  accuracy  of  the  model  in  predicting  when  class 
A  weather  conditions  occur.  Supplement  to 
petitions  at  9-10.  However,  whether  or  not  the 
model  can  predict  when  class  A  conditions  occur  is 
not  at  issue.  The  issue  is  whether  the  model  using 
the  P-G  class  A  curves  accurately  predicts 
maximum  ground  level  concentrations. 

'*The  agency  made  similar  monitor/model 
analyses  in  originating  deciding  to  use  dispersion 
modeling  to  set  emission  limitations  in  Ohio.  The 
U.S  Court  of  Appeals  for  the  Sixth  Circuit  noted  the 
results  of  such  comparisons  in  affirming  the 
agency's  use  of  dispersion  modeling.  See  Cleveland 
Electric  Illuminating  Co.  v.  EPA.  572  F.2d  1150, 
1163-1164  (6th  Cir.  1978). 


hours  of  class  A  stability.  See 
Supplement  to  petitions.  Exhibit  4. 
However,  petitioners  assume  that  model 
calculated  maximum  3-hour 
concentrations  must  consist  of  three 
consecutive  hours  of  class  A  stability. 
Petitioners'  assumption  is  wrong. 
Therefore,  their  criticism  of  the  data  is 
,  without  merit. 

The  model  calculates  a  maximum  3- 
hour  concentration  by  averaging  three 
one-hour  concentrations.  For  each  one- 
hour  concentration  the  model  evaluates 
the  meterological  data  and  determines 
the  stability  classifications.  Thus,  a  3- 
hour  concentration  has  three  stability 
classincations.  Review  of  the  agency’s 
modeling  demonstrates  that  maximum  3- 
hour  concentrations  usually  do  not 
consist  of  three  consecutive  hours  of 
class  A  stability  but  consists  of  one  or 
two  hours  of  class  A  and  the  remainder 
of  class  B,  C,  or  D  stability.  In  fact,  each 
of  the  second  high  3-hour  concentrations 
that  were  used  to  set  emission 
limitations  for  the  four  “class  A"  power 
plants  is  based  on  only  one  or  two  hours 
of  class  A  stability.  *’  For  example,  the 
second  high  3-hour  concentration  that 
was  used  to  set  the  emission  limitation 
for  the  Cardinal  power  plant  was  based 
on  one  hour  of  class  A  stability,  one 
hour  of  class  B  stability  and  one  hour  of 
class  C  stability. 

Second,  petitioners  criticize  the 
agency  for  calculating  maximum  3-hour 
concentrations  only  at  the  monitor 
locations.  Petitioners  contend  that  the 
agency  should  have  calculated 
concentrations  at  several  locations  and 
compared  the  model’s  maximum 
concentration  (considering  all  locations) 
to  the  monitor  concentration.  However, 
identity  of  monitor  locations  and  model 
receptor  sites  is  necessary  for  an 
accurate  comparison.  The  agency 
specifically  calculated  concentrations  at 
the  monitor  locations  in  order  to 
compare  data  for  the  same  locations. 
See  Cleveland  Electric  Illumination 
Company  v.  EPA,  572  F.2d  1150, 1163 
(6th  Cir.  1978)  (where  the  Court 


”  Petitioners  contend  that  the  Muskingum  River 
emission  limitation  was  based  on  three  class  A 
hours.  Supplement  to  petitions  at  10.  However, 
review  of  the  modeling  demonstrates  that  it  was 
based  on  only  two  class  A  hours.  The  model  did  not 
average  in  the  third  class  A  hour  as  contributing  to 
the  concentraion  since  the  wind  direction  changed, 
carrying  the  pollution  off  in  a  different  direction. 
Petitioners  also  contend  that  model  calculations  of 
three  consecutive  hours  of  class  A  stability  with  a 
persistent  wind  direction  are  unrealistic.  As 
discussed  above,  the  model  does  not  usually 
calculate  maximum  3-hour  concentrations  with 
three  consecutive  hours  of  class  A  and  a  persistent 
wind  direction,  but  such  conditions  do  occur.  Wind 
data  submitted  during  the  comment  period  by 
Cincinnati  Gas  and  Electric  Company  for  the  East 
Bend  power  plant  demonstrate  that  such  conditions 
actually  occur.  Class  A  record  at  H.B.S.b. 
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discusses  the  need  for  identity  of 
monitor  locations  and  receptor  sites). 
Petitioners'  suggestions  would  not  result 
in  an  accurate  comparison  and  is 
without  merit. 

Finally,  petitioners  imply  that  the 
agency's  comparison  is  faulty  because  it 
is  not  a  “validation  study."  Model 
validation  usually  involves  extensive 
on-site  data  collection  and  modeling 
analyses  to  evaluate  the  performance  of 
an  entire  model.  See  Cleveland  Electric 
Illuminating  Company  v.  EPA,  572  F.2d  • 
1153  (6th  cir.  1978)  (where  the  Court 
discusses  the  rigors  of  model 
validation).  Using  available  monitor 
data  to  compare  monitor  and  model 
concentrations  is  also  a  valid  although 
less  rigorous  procedure  for  checking  the 
accuracy  of  model  predictions. 
Petitioners'  implied  critique  of  the 
comparison  study  is  therefore  without 
merit. 

6.  The  agency's  modeling  methodology 

Petitioners  raise  as  an  issue  the  fact 
that  EPA  did  not  use  the  CRSTER  model 
in  making  the  monitor/model 
comparison  even  though  EPA  had  used 
the  CRSTER  model  in  setting  the 
emission  limitations  for  the  four  power 
plants.  EPA  did  not  use  the  CRSTER 
model  for  the  comparison  because  that 
model  does  not  have  the  capability  of 
calculating  concentrations  at 
specifically  designated  locations  such  as 
the  monitor  locations.  Instead,  the 
agency  used  the  MPTER  model  because 
it  has  the  capability  of  calculating 
concentrations  at  specifically 
designated  locations.  ‘5  This  allowed  the 
agency  to  calculate  concentrations  at 
the  monitor  locations  and  make  a  more 
accurate  comparison'between  model 
calculations  and  the  monitor  data 

EPA  developed  the  MPTER  Model 
from  the  CRSTER  model  and  in  most 
respects  the  MPTER  is  equivalent  to  the 
CRTSTER  model.  **  Besides  the 
capability  of  calculating  concentrations 
at  specified  locations,  the  MPTER  Model 
can  also  take  into  account  actual  stack 


'"These  modei  runs  are  in  Ibe  class  A  record  at 
lil.B. 

‘"The  agency  explained  the  difference  between 
the  MTTER  and  the  CRSTER  models  in  footnote 
pumlier  7  of  the  June  19. 1960  notice.  45  FR  41503. 
The  Federal  Register  inadvertently  omitted  this 
footnote  in  printing.  The  footnote  in  the  original  text 
reads  as  follows:  "MPTER  is  a  model  EPA 
developed  from  the  EPA  CRSTER  model.  In  most 
respects,  the  MPTER  and  CRSTER  models  are 
identical  and  both  can  be  run  with  the  P-G 
dispersion  coefTicients.  However,  unlike  CRSTER, 
MPTER  cun  take  into  account  stack  separation  an^ 
can  also  locate  receptors  using  Cartesian 
coordinates.  This  feature  allowed  the  agency  to  set 
a  model  receptor  exactly  at  the  location  of  the 
monitor  and  therefore  make  a  more  accurate 
comparison  between  model  predictions  and 
monitoring  data." 


separation  and  the  actual  height  of  the 
wind  instrument.  These  features 
increase  the  predictive  accuracy  of  the 
MPTER  Model  analyses, 

At  the  time  the  agency  ran  the  MPTER 
model  for  the  June  19, 1980  comparison, 
the  agency  considered  that,  except  for 
the  above  described  improvements  over 
the  CRSTER  model,  the  MPTER  Model 
was  identical  to  CRSTER.  The  agency, 
how'ever,  has  recently  determined  that 
two  adjustments  to  the  MPTER  Model 
are  require  to  make  it  completly 
consistent  with  CRSTER.  'These 
adjustments  to  the  computer  coding 
were  outlined  in  a  memorandum  issued 
July  7, 1980,  by  EPA's  Office  of  Air 
Quality  Planning  and  Standards  to 
EPA's  regional  offices.*® The 
adjustments  make  the  MPTER  treatment 
of  plume  cut-off  and  receptor  elevation 
consistent  with  CRSTER. 

In  order  to  evaluate  the  efl^ect  of  these 
adjustments  on  the  agency's  June  19, 

1980  modeling,  which  used  the  MPTER 
without  these  adjustments,  the  agency 
remodeled  the  John  Sevier  and 
Muskingum  River  power  plants.*  *  Table 
1  sets  forth  a  comparison  of  monitor 
data  with  the  adjusted  MPTER  model 
(hereinafter  “MFTER-OAQPS  version”) 
calculations  for  the  John  Sevier  and 
Muskingum  River  plants  and  the  original 
MPTER  (hereinafter  “MPTER-NTIS 
version")  calculations  which  were  set 
forth  in  'Table  3  in  the  June  19, 1980 
notice.**  45  Fed.  Reg.  41512. 

Comparison  of  the  pollution 
concentrations  calculated  by  the  two 
versions  of  the  MPTER  demonstrates 
that  the  differences  in  the  maximum  and 
second  maximum  pollution 
concentrations  are  insignificant  in 
almost  all  cases.  Moreover,  both  MPTER 
versions  calculate  maximum 
concentrations  that  compare  well  with 
observed  maximum  concentrations.  'The 
comparison  also  shows  that  the 
monitors  observed  maximum 
concentrations  of  sulfur  dioxide  as  high 


""This  memorandum  is  in  the  record  supporting 
the  agency's  response  to  the  petitions  for 
reconsideration. 

"'The  agency  also  changed  the  SO»  half-life 
previously  used  in  its  MPTER  modeling  to  be 
consistent  with  that  used  in  CRSTER  modeling. 

""Petitioners  point  out  in  their  supplemental 
petitions  at  8-9  that  the  meteorological  data  for  1964 
used  to  set  the  original  emission  limitations  is 
different  than  the  data  used  in  the  MPTER 
modeling.  The  agency  has  previously  pointed  out 
that  the  national  weather  service  corrected  a 
mistake  in  the  original  1964  meteorological  data, 
after  the  agency's  original  modeling  in  1976.  The 
agency  now  uses  the  corrected  data.  The  agency 
has  found  that  the  change  has  an  insignificant  effect 
on  concentrations.  See  45  FR  66930.  (December  5. 
1979].  Petitioners  also  allege  that  the  mixing  height 
data  is  in  error,  however,  petitioners  do  not  support 
this  allegation  and  the  agency  has  no  evidence  of 
any  error  in  the  mixing  height  data  it  used  in  Its 
MPTER  modeling. 


or  higher  than  the  maximum 
concentrations  calculated  by  the  model 
(OAQPS  version)  using  the  P-G  class  A 
dispersion  coefficients.  'Therefore,  the 
comparison  using  the  OAQPS  version  of 
the  MPTER  model  confirms  the 
conclusion  that  the  agency's  modeling 
using  the  P-G  class  A  coefficients 
accurately  predicts  measured  maximum 
ground  level  concentrations. 

Conclusion 

Petitioners  do  no  submit  new  data  or 
raise  objections  that  warrant  revision  of 
their  original  emission  limitations.  In 
fact,  the  most  recent  monitoring  data 
from  monitors,  near  the  Conesville  plant 
further  support  the  agency's  original 
decision  to  use  the  P-G  class  A 
coefficients  in  setting  the  emission 
limitation  for  the  Conesville  plant.  EPA 
therefore  denies  the  petitions  for 
reconsideration. 

Petitioners  also  fail  to  establish 
sufficient  grounds  to  warrant  a  stay  ' 
pending  judicial  review.  The  grounds  for 
granting  such  a  stay  are  set  forth  in 
Virginia  Petroleum  Jobbers  Association 
V.  Federal  Power  Commission,  259  F.2d 
921,  925  (t).C.  Cir.  1958).  Those  grounds 
are  that  a  stay  would  be  in  the  public 
interest,  is  necessitated  by  the  fact  that 
petitioners  would  otherwise  su^er 
irreparable  harm  and  is  justified  by  the 
likelihood  of  success  on  the  merits. 

Petitioners  do  not  contend  that  a  stay 
would  be  in  the  public  interest  or  that 
they  will  suffer  irreparable  harm 
without  a  stay.  On  the  contrary,  tKe 
public  interest  requires  that  petitioners 
bring  their  power  plants  into  compliance 
with  their  emission  limitations. 
Moreover,  petitioners  will  not  suffer 
irreparable  harm  during  the  time 
necessary  to  complete  judicial  review. 
Under  the  compliance  schedules  for 
petitioners'  class  A  plants,  final 
compliance  is  not  required  for  three 
years  if  compliance  is  achieved  through 
installation  of  desulfurization  equipment 
or  for  two  and  a  half  years  if  compliance 
is  achieved  through  burning  lower  sulfuc 
or  washed  coal.*® 

Petitioners  also  have  not  established 
any  likelihood  of  prevailing  on  the 
merits.  Petitioners  have  had  a  full  and 
fair  opportunity  to  comment  on  the 
agency's  findings.  The  agency  has 
evaluated  petitioners'  comments  and  all 
available  data  on  the  class  A  issue.  The 
agency  has  found  that  its  findings  are 
fully  justified.  In  addition,  EPA  has 
utilized  data  comparable  to  the  data 
relied  upon  by  the  Court  in  affirming  the 


""  Elsewhere  in  today's  Federal  Register,  EPA  is 
restarting  the  original  compliance  schedules  for  the 
petitioners'  Class  A  power  plants.  The  schedules 
will  begin  to  run  as  of  (une  19. 1960. 
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agency’s  use  of  RAM  modeling. 
Cleveland  Electric  Illuminating 
Company  v.  EPA.  572  F.2d  1150, 1163- 
164  (6th  Cir.  1978).  That  data  is  a 
comparison  between  monitor 
observations  and  model  calculations  at 
the  monitor  locations.  The  comparison 
establishes  that  the  agency's  model 
using  the  P-G  class  A  coefRcients  is 
accurately  predicting  ground  level 
concentrations.  In  sumary,  petitioners 
do  not  satisfy  any  of  the  grounds  for 
granting  a  stay.  'Therefore,  EPA  denies 
petitioners’  requests  for  a  stay  pending 


Monitor  observed 


judicial  review  of  the  agency’s  June  19, 
1980  action. 

for  this  action  is  the  United  States  Court 
of  Appeals  for  the  Sixth  Circuit.  Under 
Section  307(b)(1)  of  the  Clean  Air  Act, 
the  requirements  which  are  the  subject 
of  today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Dated:  November  3, 1980. 

Barbara  Bhim, 

Acting  Administrator. 


Model  calculated  (MPTER-NTIS  Model  calculated  (MPTER- 
version)  OAOPS  version) 


[Docket  Na  ECAO-CO-79-1;  AO-FRL  1664- 

4] 

Air  Quality  Criteria  for  Particulate  { 

Matter  and  Sulfur  Oxides;  Public  J 

Meetings  I 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Public  Meetings. 

summary:  On  November  18-19, 1980, 
and  throughout  the  month  of  December, 
the  U.S.  Environmental  Protection 
Agency  (EPA)  will  be  holding  a  number 
of  meetings  to  help  further  its 
preparation  of  a  second  external  review 
draft  of  a  revised  air  quality  criteria 
document  for  particulate  matter  and 
sulfur  oxides  (PM-SO,).  The  public  is 
invited  to  attend  the  meetings. 

DATES:  The  first  of  a  number  of  meetings 
is  scheduled  to  be  held  on  November 
18-19, 1980,  beginning  at  9  a.m., 
concerning  Chapters  11, 12  and  13 
(Deposition  and  Fate,  Animal  and 
Human  Clinical  Studies).  Information 
concerning  the  subject  matter  and  dates 
of  additional  meetings  during  December 
will  be  announced  in  a  subsequent 
Federal  Register  notice. 

ADDRESSES:  The  meeting  of  November 
18-19, 1980,  will  be  held  in  the 
conference  room  of  the  U.S.  Army 
Research  Office,  Alexander  Drive  at 
North  Carolina  Route  54,  Research 


Year 

Highest  Second 

Year  Highest  Second  Highest  Second 

John  Sevier 

• 

1973 . 

. 17 

.16 

1964 

.32 

.32 

.32 

31 

1974.. 

.23 

22 

1970 

.26 

18 

.26 

.17 

1975.. 

.45 

39 

1971 

.24 

21 

.25 

21 

1976.. 

.40 

.39 

1972 

.29 

25 

.31 

.26 

1977.. 

.43 

.31 

1973 

.23 

.16 

.23 

16 

1978..  . . 

.34 

.30 

1974 

.21 

.17 

.23 

17 

1979.. 

.24 

20 

_ _ _ 

. . 

. 

Muskingum  River. 

1978 . . 

_  .39 

20 

1964 

43 

29 

.50 

.44 

1979 . . 

. . 63 

'.43 

1971 

33 

.25 

.34 

.25 

1980 . 

.  '.49 

'.44 

1972 

.40 

34 

.95 

.40 

1973 

40 

34 

.42 

.35 

1974 

.36 

30 

.37 

31 

1975 

55 

.43 

.56 

53 

1977 

.41 

.34 

.42 

26 

■TNs  refleds  the  most  recent  data  submitted  by  Ohio  Edison  on  August  18,  t90O.  The  1980  figures  are  only  for  JarHiary 
through  April,  1980. 


Table  V— Highest  and  second  highest  S-hour  SOt  concentrations  observed  and  calculated  at  the  four  “class  A" 
monitor  sites  at  the  Conesville  powerplant 


Table  2.— Highest  and  second  highest  3-hour  SOi  concentrations  observed  and  calculated  at  the  four  "class  A  " 
monitor  sites  at  the  Conesville  powerplant 


Monitor  observed 

Model  calculated  (MPTER-NTIS 
version) 

Model  calculated  (MPTER- 
OAQPS  version) 

Yew 

Highest 

Second 

Year 

Highest 

Second 

Highest  Second 

Levee: 

June  1. 1979  and  May  31.  1980 _ 

38 

38 

1964 

.45 

.31 

47 

.32 

1973 

.52 

42 

54 

.44 

1974 

18 

14 

19 

15 

1975 

.55 

36 

.57 

45 

1976 

46 

27 

48 

28 

1977 

74 

64 

78 

68 

Ash  Pond  No.  1: 

June  1. 1979  and  April  16,  1979 _ _ _ _ 

.31 

.26 

1964 

.37 

.31 

.38 

33 

1973 

.44 

20 

.45 

20 

1974 

.52 

34 

.53 

35 

1975 

.45 

30 

48 

31 

1976 

.30 

.29 

31 

30 

1977 

.71 

50 

.76 

52 

Balch: 

June  1, 1979  and  May  31. 1980._..-. _ 

38 

34 

1964 

49 

45 

.51 

46 

1973 

.32 

.09 

32 

.09 

1974 

.39 

22 

.40 

22 

1975 

54 

36 

56 

.37 

1976 

37 

34 

.38 

35 

1977 

.58 

42 

.59 

.43 

River; 

June  1, 1979  and  May  31. 1980 _ _ _ 

.37 

.34 

1964 

.38 

37 

.39 

.38 

1973 

.30 

.28 

.31 

29 

1974 

.34 

16 

.35 

17 

1975 

.45 

42 

.46 

43 

1976 

.11 

.07 

12 

.09 

1977 

68 

.40 

.71 

.40 

Triangle  Park,  North  Carolina.  The 
location  of  additional  meetings  will  be 
announced  in  a  subsequent  Federal 
Register  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Bauman,  Deputy  Director, 
Environmental  Criteria  and  Assessment 
Office,  MD-12,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)541-4172. 

SUPPLEMENTARY  INFORMATMIN:  In  April 
1980  EPA  made  available  for  public 
comment  a  first  external  review  draft  of 
a  revised  criteria  document  for  PM/SO, 
(45  FR  24913,  April  11, 1980:  45  FR  42023, 
June  23, 1980).  'Hie  document  is  being 
prepared  piu'suant  to  Sections  108  and 
109  of  the  Clean  Air  Act.  as  amended,  42 
U.S.C.  §§  7408  and  7409,  and  will  be 


|FR  Doc.  aO-34909  Filed  ll-«-a0;  8:45  am| 
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used  as  a  basis  for  the  review  and,  as 
appropriate,  revision  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  PM  and  SOc 

On  August  20-22, 1980,  the  Clean  Air 
ScientiHc  Advisory  Committee  (CASAC) 
of  EPA’s  Science  Advisory  Board  met  to 
provide  scientiHc  and  technical  advice  ^ 
to  EPA  regarding  the  first  external 
review  draft  of  revised  criteria  for  PM/ 
SO,  (45  FR  51644,  August  4, 1980).  At 
that  meeting  CASAC  advised  that  EPA 
prepare  a  second  external  draft  for 
public  review  prior  to  obtaining  further 
advice  from  CASAC.  CASAC 
recommended  that  EPA,  in  preparing  the 
second  draft,  hold  informal  technical 
working  sessions  at  which  EPA,  its 
consulting  authors  and  reviewers,  and 
other  scientific  and  technically  qualified 
persons  selected  by  EPA  could  discuss 
the  various  chapters  of  the  document 
and  suggest  ways  of  resolving 
outstanding  issues.  EPA  is  planning  to 
hold  such  meetings  as  stated  above 
under  “Dates.” 

Discussions  at  the  meetings  will  focus 
on  preliminarily  revised  chapters  of  the 
PM/SO,  document  which  EPA  is 
preparing  in  response  to  comments  from 
the  public  and  CASAC  on  the  first 
external  review  draft.  Copies  of  the 
preliminarily  revised  chapters  will  be 
available  at  the  meetings  at  which  they 
are  discussed.  Copies  may  also  be 
obtained  before  the  meeting  as  they 
become  available  by  calling  Robert 
Bauman  (see  “Further  Information" 
above).  An  opportunity  will  be  provided 
at  the  end  of  each  meeting  for  members 
of  the  public  to  make  brief  oral 
statements.  Ample  opportunity  for 
review  and  the  submission  of  written 
comments  will  be  provided,  of  course, 
when  a  second  external  review  draft  of 
the  entire  document  is  made  available. 

It  is  anticipated  the  second  draft  will  be 
released  in  January,  1981,  following 
EPA's  consideration  of  the  discussions 
held  at  these  meetings. 

Detailed  minutes  of  each  meeting  will 
be  kept  by  EPA.  containing  a  complete 
and  accurate  description  of  matters 
discussed  and  any  conclusions  reached 
at  the  meetings.  The  minutes, 
preliminary  chapter  drafts  discussed  at 
the  meetings,  and  any  other  materials 
provided  for  or  produced  collectively  at 
the  meetings  will  be  included  in  the 
docket  which  has  been  established  for 
the  review  of  PM/SO,  national  ambient 
air  quality  standards.  The  docket  is 
available  for  inspection  and  copying 
between  the  hours  of  8  and  4  at  EPA 
headquarters  in  the  Central  Dobket 
Section  (A-130).  Gallery  1,  West  Tower. 
Waterside  Mall,  401  “M“  Street,  S.W., 
Washington,  D.C^  20460.  (The  criteria 
M-079999  0054{b3X06-NOV-80-18:45:25> 


document  docket.  No.  ECAO-CD-79-1, 
is  part  of  the  dockets  established  for 
review  of  the  particulate  matter  and 
sulfur  oxides  NAAQS,  Nos.  A-79-28  and 
29). 

November  5, 1980. 

Steven  R.  Reznek,  ' 

Acting, Assistant  Administrator  for  Research 
and  De  velopment, 

|FR  Doc.  80-34963  Filed  11-6-80:  645  ain| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[BC  Docket  Nos.  80-685, 80-686;  FNe  Nos. 
BPCT-79072KF,  BPCT-800714KJ] 

Christian  Center  of  the  Ozarks  and 
Springfield  Family  Television,  Inc4 
Hearing  Designation  Order 
Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

Adopted:  October  16, 1980. 

Released:  October  31, 1980. 

In  re  applications  of  Christian  Center 
of  the  Ozarks.  Springfield,  Missouri,  BC 
Docket  No.  80-685.  File  No.  BPCT- 
790727KF;  Springfield  Family  Television, 
Incorporated,  Springfield.  Missouri,  BC 
Docket  No.  80-688,  File  No.  BPCT- 
800714KJ;  for  a  construction  permit. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Christian  Center  of  the 
Ozarks  and  Springfield  Family 
Television.  Inc.  for  a  new  commercial 
television  station  to  operate  on  Channel 
33,  Springfield,  Missouri. 

2.  The  Commission  finds  the 
applicants  qualified  to  operate  and 
construct  as  proposed.  Since  the 
applications  are  mutually  exclusive,  the 
Commission  is  unable  to  make  the 
statutory  finding  that  grant  of  them  will 
serve  the  public  interest,  convenience, 
and  necessity.  Therefore,  the 
applications  must  be  designated  for 
hearing  in  a  consolidated  proceeding  on 
the  issues  set  out  below. 

3.  Accordingly,  it  is  ordered,  that, 
pursuant  4o  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above-captioned 
applications  are  designated  for  hearing 
in  a  consolidated  proceeding  to  be  held 
before  an  Administrative  Law  Judge  at  a 
time  and  place  to  be  specified  in  a 
subsequent  Order,  upon  the  following 
issues; 

1.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

2.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 


foregoing  issue,  which  of  the 
applications  should  be  granted. 

4.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission’s  rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission, 
in  triplicate,  written  appearances  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

5.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pimsuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission’s  rules,  give  notice  of 
the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  mles. 

Federal  Communications  Commission. 

Jerold  L.  Jacobs, 

Chief,  Broadcast  Facilities  Division, 
Broadcast  Bureau. 

IFK  Dor  80-34793  Filed  11-6-80:  8:45  am( 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Federal  Council  on  the  Aging;  Meeting 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  amendments  to 
the  Older  Americans  Act  of  1965  (Pub.  L. 
93-29,  42  U.S.C.  3015)  for  the  purpose  of 
advising  the  President,  the  Secretary  of 
Health  and  Human  Services,  the 
Commissioner  on  Aging,  and  the 
Congress  on  matters  relating  to  the 
special  needs  of  older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  5  U.S.C.  app.  1.  sec.  10. 1976) 
that  the  Council  will  hold  a  meeting  on 
December  1. 1980  from  9:30  a.m.  to  5:00 
p.m.,  December  2. 1980  from  9:00  a.m.  to 
5:00  p.rh.  and  December  3, 1980  from  9:00 
a.m.  to  3:00  p.m.  in  Rooms  403A  and 
425A.  Hubert  Humphrey  Building,  200 
Independence  Avenue,  SW., 

Washington,  D.C.  20201. 

The  progress  on  key  issues  and 
reports  of  the  Council's  Congressionally 
Mandated  Study  will  be  the  major 
agenda  item.  Committee  reports  on  the 
older  worker,  long  term  care  and  the 
White  House  Conference  on  Aging  will 
also  be  given.  In  addition,  there  will  be  a 
discussion  on  the  Council’s  organization 
and  work  plan  for  1981,  the  Annual 
Report  and  the  organization  of  the  97th 
Congress  and  its  impact  on  aging. 

Further  information  on  the  Council 
may  be  oiitained  from  the  Federal 
Council  on  the  Aging.  Washington,  D.C. 
20201.  Telephone  (202)  245-0441. 
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FCA  meetings  are  open  for  public 
observation. 

Dated:  November  3, 1980.^ 

Charles  J,  Fahey, 

Chairman,  Federal  Council  on  the  Aging. 

IKR  Doc.  80-34855  Filed  11-6-80;  8:45  am] 

BILLING  CODE  4110-92-M 


FEDERAL  MARITIME  COMMISSION 

Gulf  Caribbean  Marine  Lines; 
Application  for  Permission  To  Submit 
Alternative  Data 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  Gulf  Caribbean 
Marine  Lines  (CCML)  has  filed  an 
application  with  the  Commission  for 
permission  to  submit  alternative  data 
pursuant  to  46  CFR  512.2(d). 

GCML  requests  permission  to  use 
revenue  tons,  in  lieu  of  cargo  cubes,  as 
the  basis  of  allocation  in  the  filing  of 
actual  and  projected  General  Order  11, 
Revised,  Statements  of  Financial  and 
Operating  Data.  This  data  is  to  be 
submitted  on  or  about  December  1, 1980, 
in  connection  with  a  general  rate 
increase  in  the  U.S.  Gulf  Coast  to  Puerto 
Rico  Trade. 

Interested  parties  may  inspect  the 
data'submitted  in  support  of  the 
application  at  the  Washington.  D.C., 
Office  of  the  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington,  D.C.  Interested  parties  may 
submit  comments  on  the  application  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  D.C.  20573,  on 
or  before  (20  days).  A  copy  of  any 
comments  should  also  be  forwarded  to 
Crowley  Maritime  Corporation,  The 
Caribbean  Division,  P.O.  Box  2110, 
Jacksonville,  Florida  32203,  Attention: 
Mark  Morrison  and  the  comments 
should  indicate  that  this  has  been  done. 

Dated:  October  31. 1980. 

Francis  C.  Humey, 

Secretary. 

|FR  Doc.  80-34902  Filed  11-6-80;  8:45  am| 

BILLING  CODE  6730-01-M 


Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  of  the  agreements 
and  the  justifications  offered  ^erefor  at 
the  Washington  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
N.W.,  Room  10218;  or  may  inspect  the 


agreements  at  the  Field  Offices  located 
at  New  York,  N.Y.;  New  Orleans, 
Louisiana;  San  Francisco,  California; 
Chicago,  Illinois;  and  San  )uan,  Puerto 
Rico.  Interested  parties  may  submit 
comments  on  each  agreement,  including 
requests  for  hearing,  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.,  20573,  on  or  before 
November  28, 1980.  Comments  should 
include  facts  and  arguments  concerning 
the  approval,  modification,  or 
disapproval  of  the  proposed  agreement. 
Comments  shall  discuss  with 
particularity  allegations  that  the 
agreement  is  unjustly  discriminatory  or 
unfair  as  between  carriers,  shippers, 
exporters,  importers,  or  ports,  or 
between  exporters  from  the  United 
States  and  their  foreign  competitors,  or 
operates  to  the  detriment  of  the 
commerce  of  the  United  States,  or  is 
contrary  to  the  public  interest,  or  is  in 
violation  of  the  Act. 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  that  this  has  been  done. 

Agreement  No.  10044-5. 

Filing  Party;  R.  J.  Finnan.  Chief  Publishing 
Officer,  Lykes  Bros.  Steamship  Co..  Inc.,  300 
Poydras  Street,  New  Orleans,  Louisiana 
70130. 

Summary:  Agreement  No.  10044-5  is  a 
proposal  by  the  parties  to  the  U.S.  Gulf/Peru 
Pooling  Agreement  to  extend  the  expiration 
date  of  the  basic  agreement  for  90  days, 
through  March  31, 1981.  Additionally,  a 
provision  which  permits  the  parties,  in  every 
pool  year  except  the  final  pool  year  (1980),  to 
consider  pool  earnings  from  the  final  yearly 
sailing  as  earnings  for  the  next  succeeding 
year,  is  being  amended  by  allowing  such 
action  in  the  final  pool  year. 

Dated:  November  3. 1980. 

By  Order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Humey, 

Secretary. 

|FR  Doc.  80-34818  Filed  11-6-80:  8:45  am| 

BILLING  CODE  6730-01-M 


[Docket  No.  80-78] 

Antonio  Lopez  Quintana  d.b.a.  Tony 
Quintana  Freight  Forwarders — 
Independent  Ocean  Freight  Forwarder 
License  No.  1324;  Order  of 
investigation  and  Hearing 

Antonio  Lopez  Quintana  d.b.a.  Tony 
Quintana  Freight  Forwarders  (Quintana) 
located  at  739  West  Flagler  Street, 
Miami,  Florida  33130,  is  an  independent 
ocean  fi-eight  forwarder  operating  under 
FMC  license  number  1324  issued  May  4. 
1971.  Information  has  been  developed 
by  the  Commission  staff  indicating  that 
Quintana  has  apparently  violated 
section  44(e)  of  the  Shipping  Act,  1916 


(46  U.S.C.  841(b)),  and  sections  510.23(a) 
and  510.24(e)  of  the  Commission's 
General  Order  4  (46  CFR  510). 

Quintana’s  actions  may  have  rendered  it 
unfit  to  carry  on  the  business  of 
forwarding,  pursuant  to  section  44(b)  of 
the  Shipping  Act,  1916  (46  U.S.C.  841(b)). 

During  the  course  of  a  compliance 
investigation  of  another  licensee  it  was 
disclosed  that  Quintana  had  permitted  a 
then-unlicensed  firm,  Trans-World 
International,  Inc,  (T.W.I.),  to  use 
Quintana’s  license  for  the  performance 
of  ocean  freight  forwarding ‘services 
during  the  period  May  17, 1977  to 
September  3, 1977,  on  at  least  53 
shipments.  On  at  least  30  of  these 
shipments  Quintana  collected 
compensation  from  the  oceangoing 
common  carrier  which  is  a  violation  of 
section  44(e)  of  the  Shipping  Act,  1916 
and  section  510.24(e)  of  the 
Commission’s  General  Order  4. 

The  licensee’s  apparently  willful 
violations  of  the  shipping  statute  and  the 
Commission’s  regulations  are  relevant  to 
the  degree  of  fitness  required  of  an 
independent  ocean  freight  forwarder. 
I'hus,  Quintana  may  no  longer  be 
qualified  to  hold  an  FMC  license.^ 

In  addition,  section  32  of  the  Shipping 
Act,  1916,  prescribes  civil  penalties  for 
violations  of  section  44  of  the  Act  and 
the  Commission’s  regulations  and 
charges  the  Commission  with  the 
responsibility  of  assessing  those 
penalties. 

Now  therefore  it  is  ordered,  That 
pursuant  to  sections  22,  32  and  44  (46 
U.S.C.  821,  831  and  841(b))  of  the 
Shipping  Act,  1916,  and  section  510.9  of 
the  Commission’s  General  Order  4  (46 
CFR  510.9)  a  proceeding  be  instituted  to 
determine: 

1.  Whether  Quintana  violated  section 
510.23(a)  of  General  Order  4  by 
permitting  a  person  not  in  its  employ  to 
use  its  license  for  the  performance  of 
ocean  freight  forwarding  services. 

2.  Whether  Quintana  violated  section 
44(e)  of  the  Shipping  Act,  1916  and 
section  510.24(e)  of  the  Commission’s 
General  Order  4  by  collecting 
compensation  from  oceangoing  common 
carriers  on  shipments  for  which  it  did 
not  perform  ocean  freight  forwarding 
services. 

3.  Whether  civil  penalties  should  be 
assessed  against  Quintana  pursuant  to 
section  32(e).  Shipping  Act,  1916  for 
violations  of  the  Shipping  Act,  1916, 
and/or  the  Commission’s  rules  and 
regulations  and,  if  so,  the  amount  of  any 
such  penalty  which  should  be  assessed, 
taking  into  consideration  factors  in 
possible  mitigation  of  such  a  penalty. 

4.  Whether  Quintana’s  ocean  freight 
forewarder’s  license  should  be 
suspended  or  revoked  pursuant  to 
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section  44(d)  of  the  Shipping  Act  1916, 
for: 

(a)  willful  violations  of  the  Shipping 
Act,  1916,  or  the  Commission's  rules  or 
regulations  or  both; 

(b)  such  conduct  as  the  Commission 
finds  renders  Quintana  unfit  properly  to 
carry  on  the  business  of  forwarding  in 
.accordance  with  section  510.9(e)  of 
General  Order  4. 

It  is  further  ordered.  That  Antonio 
Lopez  Quintana  d/b/a  Tony  Quintana 
Freight  Forwarders  be  named 
Respondent  in  this  proceeding. 

It  is  further  ordered.  That  this 
proceeding  be  assigned  for  public 
hearing  before  an  Administrative  Law 
Judge  of  the  Commission's  Office  of 
Administrative  Law  Judges  and  that  the 
hearing  be  held  at  a  date  and  place  to  be 
determined  by  the  Presiding 
Administrative  Law  Judge,  but  in  any 
event,  shall  commence  within  the  time 
limits  specified  in  Rule  61  (46  CFR 
502.61)  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  at  the  discretion  of  the 
Presiding  Officer  only  upon  a  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements  or 
affidavits,  depositions,  or  other 
documents,  or  that  the  nature  of  the 
matter  at  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record. 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register  and  a  copy  thereof  and  Notice 
of  Hearing  be  served  upon  Respondent, 
Antonio  Lopez  Quintana  d/b/a  Tony 
Quintana  Freight  Forwarders  and  the 
Commission's  Bureau  of  Hearing 
Counsel. 

It  is  further  ordered.  That  any  person 
other  than  the  Respondent  and  Hearing 
Counsel  having  an  interest  and  desiring 
to  participate  in  this  proceeding  shall 
file  a  petition  for  Leave  to  Intervene  in 
accordance  with  Rule  72  (46  CFR  502.72) 
of  the  Commission's  Rules  of  Practice 
and  Procedure. 

It  is  further  ordered.  That  all  future 
notices  issued  by  or  on  behalf  of  the 
Commission,  including  notice  of  time 
and  place  of  hearing,  or  prehearing 
conference,  shall  be  mailed  directly  to 
all  parties  of  record. 

By  the  Commission. 

Francis  C.  Humey, 

Secretary. 

|FR  Doc.  80-Mai7  Filed  11-6-80: 8:45  am| 
nUJNG  CODE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate. 
[Casualty] 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Pub.  L.  89-777  (80  Stat.  1356, 1357)  and 
Federal  Maritime  Commission  General  * 
Order  20,  as  amended  (46  CFR  540): 

Western  Steamship  Lines,  Inc.  d.b.a. 

Western  Cruise  Lines  and  Eastern  Steamship 
Lines,  Inc.,  c/o  Eastern  Steamship  Lines,  Inc., 
1220  Biscayne  Boulevard,  P.O.  Box  010862. 
Miami,  Florida  33101. 

Dated:  November  5, 1980. 

Francis  C.  Humey, 

Secretary. 

|FR  Doc.  B0-34S24  Filed  11-6-80:  8:45  am| 

BILLING  CODE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnifiction  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L.  89-777  (80  Stat.  1357, 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 

Western  Steamship  Lines,  Inc.,  d.b.a. 
Western  Cruise  Lines  and  Eastern  Steamship 
Lines,  Inc.,  c/o  Eastern  Steamship  Lines,  Inc.. 
1220  Biscayne  Boulevard.  P.O.  Box  010662. 
Miami,  Florida  33101. 

Dated:  November  5, 1960. 

Francis  C.  Humey, 

Secretary. 

|FR  Doc  80-34925  Filed  11-6-80:  8:45  am) 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Carter  Lake  Investment  Co.;  Formation 
of  Bank  Holding  Company 

Carter  Lake  Investment  Co.,  Carter 
Lake,  Iowa,  has  applied  for  the  Board's 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  of  First  Bank 
and  Trust  of  Carter  Lake,  Carter  Lake, 
Iowa.  The  factors  that  are  considered  in 


acting  on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C. 

1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  C^ovemors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  December  1, 

1980.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  31, 1980. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc  86-34735  Filed  11-6-80:  8:46  am| 

BILLING  CODE  6210-01-M 


Chase  Bank  international;  Corporation 
To  Do  Business  Under  Section  25(a)  of 
the  Federal  Reserve  Act 

An  application  has  been  submitted  for 
the  Board’s  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
("Edge  Corporation”),  to  be  known  as 
Chase  Bank  International,  Newark, 
Delaware,  and  to  establish  branches 
thereof  in  Chicago,  Houston,  Los 
Angeles  and  Miami,  through  conversion 
of  existing  Edge  Corporations.  Chase 
Bank  International  would  operate  as  a 
subsidiary  of  Chase  Manhattan  Bank. 
N.A„  New  York,  New  York.  The  factors 
that  are  considered  in  acting  on  the 
application  are  set  forth  in  §  211.4(8)  of 
the  Board's  Regulation  K  (12  CFR 
211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  New 
York.  Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  December  1, 1980. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 
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Board  of  Goveraors  of  the  Federal  Reserve 
System,  October  81, 1980. 

JenersoD  A.  Walker, 

Aaakkiat  Stcretary  of  the  Board. 

|PR  Doc  80-34738  Filed  ll-e-80',8:46  am) 

BILUNO  CODE  StlO-OI-M 


GENERAL  ACCOUNTING  OFFICE 

Regulatory  Reports  Review;  Receipt  of 
Report  Proposal 

The  following  request  for  clearance  of 
,a  report  intended  for  use  in  collecting 
information  from  the  public  was 
received  by  the  Regulatory  Reports 
Review  Staff.  GAO,  on  October  31, 1980. 
See  44  U.S.C.  3512  (c)  and  (d).  The 
purpose  of  publishing  this  notice  in  the 
Federal  Register  is  to  inform  the  public 
of  such  receipt. 

The  notice  includes  the  title  of  the 
request  received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of 
information;  the  agency  form  number,  if 
applicable;  and  the  frequency  with 
which  the  information  is  proposed  to  be 
collected. 

Written  comments  on  the  proposed 
NRC  request  are  invited  from  all 
interested  persons,  organizations,  public 
interest  groups,  and  affected  businesses. 
Because  of  the  limited  a  of  time 
GAO  has  to  review  the  proposed 
request,  comments  (in  triplicate)  must  be 
received  on  or  before  November  25, 

1980,  and  should  be  addressed  to  Mr. 
John  M.  Lovelady,  Senior  Group 
Director,  Regulatory  Reports  Review, 
United  States  General  Accounting 
Office.  Room  5106,  441  G  Street.  NW., 
Washington,  DC  20548. 

Further  information  may  be  obtained 
from  Patsy  J.  Stuart  of  the  Regulatory 
Reports  Review  Staff,  202-275-3532. 

Nuclear  Regulatory  Commission 

The  NRC  requests  clearance  of  a 
revision  of  10  CFR  Part  20,  Standards  for 
Protection  Against  Radiation,  Burial  of 
Small  Quantities  of  Radionuclides.  The 
revision  to  Part  20  is  the  deletion  of 
§  20.304  which  allows  licensees  to  bury 
small  quantities  of  radionuclides 
without  prior  approval  by  NRC.  Deletion 
of  10  CFR  20.304  will  increase  the 
number  of  licensees  who  must  submit 
applications  for  burial  of  radionuclides 
as  required  by  section  20.302.  The  NRC 
estimates  that  an  additional  26  licensees 
will  be  required  to  submit  applications 


and  that  24  hours  will  be  required  to 
prepare  each  application 
John  M.  Lovelady, 

Senior  Group  Director,  Regulatory  Reports 
Review. 

fFR  Dm.  80-14774  PHed  11-8-80:  8:48  am) 

BILUNO  CODE  161IMI1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Privacy  Act  of  1974;  Amended  System 
of  Records 

agency:  General  Services 
Administration. 

action;  Notification  of  amended  system 
of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice,  pursuant  to  the 
provisions  of  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  of  intent  to  amend  a  system 
of  records  that  is  maintained  by  GSA. 
The  system  of  records.  Investigation 
Case  Files  GSA/ADM-24,  will  be 
amended  to  change  the  records  storage 
medium  from  only  paper  records  to  a 
combination  of  paper  records  and 
computer  records.  An  amended  system 
report  was  Bled  with  the  Speaker  of  the 
House,  the  President  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
on  September  30, 1980. 

DATES:  Any  interested  party  may  submit 
written  comments  regarding  the 
proposal.  To  be  considered,  comments 
must  be  received  on  or  before  December 
8, 1980.  The  amendment  shall  become 
effective  as  proposed  without  further 
notice  on  December  8, 1980,  unless 
comments  are  received  that  would  result 
in  a  contrary  determination. 
address:  Address  comments  to  General 
Services  Administration  (HRAR), 
Washington,  DC  20405. 

FOR  FURTHER  INFORMATION: 

Mr.  William  Hiebert,  Records 
Management  Branch,  Information 
Management  Division,  (202)  566-0673. 

Bad^round:  The  Office  of  Inspector 
General  (OIG)  system  of  records. 
Investigation  Case  Files,  is  being 
amended  by  changing  the  record  storage 
medium  from  only  paper  records  to  a 
combination  of  paper  records  and 
computer  records.  A  computer  system  is 
necessary  due  to  the  increased  number 
of  investigation  case  files  that  will  be 
covered  by  the  system  of  records.  The 
use  of  computers  will  reduce  the  staff 
time  required  to  maintain  the  records 
and  also  provide  instant  access  to 
investigation  information.  The  system  of 
records  notice  GSA/ADM-24, 
Investigation  Case  Files,  was  last 
published  in  the  Federal  Register  on 
August  29, 1980,  45  FR  57878. 


The  amended  system  of  records  notice 
GSA/ADM-24  will  read  as  follows: 

eSA/AOM-24  (23-00-0024) 

SYSTEM  name: 

Investigation  (3ase  Files. 

SECURITY  classification: 

Some  of  the  material  contained  in  the 
system  has  been  classified  in  the 
interests  of  the  national  security 
pursuant  to  Executive  Order  11652. 

SYSTEM  location: 

The  system  is  located  in  the  Office  of 
Inspector  General,  18th  and  F  Streets 
NW.,  Washington,  DC  20405.  The  data 
base  for  this  system  is  on  computers 
operated  by  the  Neshaminy  Valley 
Information  Processing  Company,  4850 
Street  Road,  Trevose,  PA  19049. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  the  system  are 
employees,  applicants  for  employment, 
and  former  employees  of  GSA  and 
commissions,  committees,  and  small 
agencies  serviced  by  GSA.  Also 
included  are  historical  researchers, 
employees  of  contractors  performing 
custodial  or  guard  services  in  buildings 
under  GSA  jurisdiction,  individuals  who 
were  the  source  of  an  individual 
complaint  or  an  allegation  that  a  crime 
had  taken  place,  witnesses  having 
information  or  evidence  on  any  side  of 
an  investigation,  and  identification  of 
possible  and  actual  suspects  in  the 
criminal,  administrative,  or  civil  actions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  files  contain  information 
such  as  name,  date  and  place  of  birth, 
experience,  and  investigatory  material. 
These  records  are  used  as  a  basis  for 
issuance  of  subpoenas;  security 
clearances;  suitability  determinations; 
and  civil,  criminal,  and  administrative 
actions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  App.  Section  2  et  seq.; 
Executive  Order  10405,  April  27, 1953; 
Executive  Order  11478,  August  8, 1969: 
Executive  Order  11652,  March  8. 1972; 
Executive  Order  11246,  September  24, 
1965;  and  40  U.S.C.  276a  through  a-7, 
276c,  318  (a)  through  (d),  and  327  through 
331. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  by  GSA  officials 
and  representatives  of  other 
Government  agencies  on  a  need-to- 
know  basis  in  the  performance  of  their 
official  duties  under  the  authorities  set 
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forth  above  and  also  for  the  following 
routine  uses: 

1.  Law  enforcement:  Records 
maintained  by  the  Office  of  Inspector 
General  may  be  disseminated  in  any  of 
the  following  manners: 

a.  A  record  of  any  case  in  which  there 
is  an  indication  of  a  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  may  be  disseminated  to  the 
appropriate  Federal,  State,  local,  or 
foreign  agency  charged  with  the 
responsibility  for  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  such 
law; 

b.  A  record  may  be  disseminated  to  a 
Federal,  State,  local,  or  foreign  agency 
or  to  an  individual  organization  in  the 
course  of  investigating  a  potential  or 
actual  violation  of  any  law,  whether 
civil,  criminal,  or  regulatory  in  nature,  or 
during  the  course  of  a  trial  or  hearing  or 
the  preparation  for  a  trial  or  bearing  for 
such  violation,  if  there  is  reason  to 
believe  that  such  agency,  individual,  or 
organization  possesses  information 
relating  to  the  investigation,  trial,  or 
hearing  and  the  dissemination  is 
reasonably  necessary  to  elicit  such 
information  or  to  obtain  the  cooperation 
of  a  witness  or  an  informant; 

c.  A  record  relating  to  a  case  or  matter 
may  be  disseminated  in  an  appropriate 
Federal,  State,  local,  or  foreign  court  or 
grand  jury  proceediirg  in  accordance 
with  established  constitutional, 
substantive,  or  procedural  law  or 
practice; 

d.  A  record  relating  to  a  case  or 
matter  may  be  disseminated  to  an  actual 
or  potential  party  or  his  or  her  attorney 
for  the  purpose  ofjiegotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining,  or 
informal  discovery  proceedings; 

e.  A  record  relating  to  a  case  or  matter 
that  has  been  referred  by  an  agency  for 
investigation,  prosecution,  or 
enforcement  or  that  involves  a  case  or 
matter  within  the  jurisdiction  of  any 
agency  may  be  disseminated  to  such 
agency  to  notify  the  agency  of  the  status 
of  the  case  or  matter  or  of  any  decision 
or  determination  that  has  been  made  or 
to  make  such  other  inquiries  and  reports 
as  are  necessary  during  the  processing 
of  the  case  or  matters; 

f.  A  record  relating  to  a  case  or  matter 
may  be  disseminated  to  a  foreign 
country  pursuant  to  an  international 
treaty  or  convention  entered  into  and 
ratified  by  the  United  States  or  to  an 
executive  agreement; 

g.  A  recoil  may  be  disseminated  to  a 
Federal,  State,  local,  foreign,  or 
international  law  enforcement  agency  to 
assist  in  the  general  crime  prevention 
and  detection  efforts  of  the  recipient 


agency  or  to  provide  investigative  leads 
to  such  agency; 

h.  A  record  may  be  disseminated  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of  ^ 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  relates  to  the  requesting 
agency’s  decision  on  the  matter;  or 

i.  A  record  may  be  disseminated  to 
the  public,  news  media,  trade 
associations,  or  organized  groups  when 
the  purpose  of  the  dissemination  is 
educational  or  informational,  such  as 
descriptions  of  crime  trends  or 
distinctive  or  unique  modus  operand!, 
provided  that  the  record  does  not 
contain  any  information  identifiable  to  a 
specific  individual  other  than  such 
modus  operand!. 

2.  Grievance,  complaint,  appeal:  A 
record  from  this  system  or  records  may 
be  disclosed  to  an  authorized  appeal  or 
grievance  examiner,  formal  complaints 
examiner,  equal  employment 
opportunity  investigator,  arbitrator,  or 
other  duly  authorized  official  engaged  in 
investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee.  A  record  from  this  system 
of  records  may  be  disclosed  to  the 
United  States  Office  of  Personnel 
Management  in  accordance  with  the 
agency's  responsibility  for  evaluation  of 
Federal  personnel  management. 

3.  Congressional  inquiries:  A  record 
from  this  system  of  records  may  be 
disclosed  as  a  routine  use  to  a  Member 
of  Congress  or  to  a  congressional  staff 
member  in  response  to  an  inquiry  of  the 
congressional  ofiice  made  at  the  request 
of  the  individual  about  whom  the  record 
is  maintained. 

4.  Private  relief  legislation:  The 
information  contained  in  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  or  the 
legislative  coordination  arid  clearance 
process  as  set  forth  in  the  circular. 

5.  GSA  agents:  A  record  fiwm  this 
system  of  records  may  be  disclosed  as  a 
routine  use  (a)  to  an  expert  a 
consultant  or  a  contractor,  of  GSA  to 
the  extent  necessary  to  further  the 
performance  of  a  Federal  duty  and  (b)  to 
a  physician  to  conduct  a  fitness-forniuty 
examination  of  a  GSA  officer  or 
employee. 


POLICIES  AND  PRACTICES  POR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DlSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  in  files  and  file  folders 
and  magnetically  encoded  records  on 
electronic  media;  e.g.,  disk  drives  and 
tapes. 

RETRIEVABIUTV: 

Paper  records  are  retrieved  manually 
by  name  from  files  that  are  indexed 
alphabetically  and  filed  numerically  by 
location  and  incident.  Ma^etically 
encoded  records  are  retrieved  from 
computer  files  organized  by 
investigation  case  file  number. 

SAFEGUARDS: 

Paper  records  are  stored  in  locked 
alarmed  vault  type  rooms  and/ or  three- 
way  combination  dial  safes  with  access 
limited  to  authorized  personnel. 
Computer  based  records  are  protected 
by  system,  file,  and  date  element  level 
passwords  and  by  user  right-of-access 
codes  with  all  access  restricted  to 
authorized  personnel.  Information  is 
released  only  to  authorized  officials  on  a 
need-to-know  basis. 

SYSTEM  MANAQERfS)  AND  ADDRESS: 

The  official  responsible  for  the  system 
is  the  Executive  Director,  Office  of 
Inspector  General.  18th  and  F  Sts.  NW., 
Washington,  DC  20^05.  Mailing  address: 
General  Services  Administration  ()M). 
Washington,  DC  20405. 

NOTIFICATION  PROCEDURE: 

Inquiries  by  individuals  as  to  whether 
the  system  cbntains  a  record  pertaining 
to  themselves  should  be  addressed  to 
the  system  manager  or  the  Director  of 
Information  (XI),  18th  and  F  Sts.  NW., 
Washington,  DC  20405. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  for  access 
to  records  should  be  addressed  to  the 
Executive  Director,  Office  of  Inspector 
General,  and  should  include  full  name 
(maiden  name  where  appropriate), 
address,  and  date  and  place  of  birth. 
Only  general  inquiries  may  be  made  by 
phone. 

CONTESTING  RECORD  PROCEDURES: 

GSA  rules  for  access  to  records  and 
for  contesting  the  contents  and 
appealing  initial  determinations  are 
promulgated  in  41  CFR  Part  105-64, 
published  in  the  Federal  Register. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  employees,  informants, 
law  enforcement  agencies,  other 
government  agencies,  employers, 
references,  co-workers,  neighbors. 
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educational  institutions,  and  intelligence 
sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

In  accordance  with  5  U.S.C.  552a(j), 
this  system  of  records  is  exempt  from  all 
provisions  of  the  Privacy  Act  of  1974 
with  the  exception  of  subsections  (b); 
(c)(1)  and  (2);  (e)(4)(A)  through  (F);  (e)(6). 
(7),  (9),  (10),  and  (11);  and  (i)  of  the  act, 
to  the  extent  that  information  in  the 
system  pertains  to  the  enforcement  of 
criminal  laws,  including  police  efforts  to 
prevent,  control,  or  reduce  crime  or  to 
apprehend  criminals;  to  the  activities  of 
prosecutors,  courts,  and  correctional, 
probation,  pardon,  or  parole  authorities; 
and  to  (1)  information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release,  and 
parole  and  probation  status;  (2) 
information  compiled  for  the  purpose  of 
‘'a  criminal  investigation,  including 
reports  of  informants  and  investigators, 
that  is  associated  with  an  identifiable 
individual;  or  (3)  reports  of  enforcement 
of  the  criminal  laws,  from  arrest  or 
indictment  through  release  from 
supervision.  This  system  is  exempted  to 
maintain  the  efficacy  and  integrity  of  the 
Office  of  Inspector  G'meral’s  law 
enforcement  function. 

In  accordance  with  5  U.S.C.  552a(k), 
this  system  of  records  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)  (G), 
(H),  and  (I);  and  (f)  of  the  Privacy  Act  of 
1974.  The  system  is  exempt: 

a.  To  the  extent  that  the  system 
consists  of  investigatory  material 
compiled  for  law  enforcement  purposes; 
however,  if  any  individual  is  denied  any 
right,  privilege,  or  benefit  to  which  the 
individual  would  otherwise  be  eligible 
as  a  result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identify  of  a 
source  who  furnished  information  to  the 

'  Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to  the 
effective  date  of  the  act,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence;  and 

b.  To  the  extent  the  system  consists  of 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service,  Federal  contracts,  or 
access  to  classified  information,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 


of  a  source  who  furnished  information  to 
the  Government  under  an  express 
promise.that  the  identity  of  the  source 
would  be  held  in  confidence,  or,  prior  to 
the  effective  date  of  the  act,  under  an 
implied  promise  thqt  the  identity  of  the 
source  would  be  held  in  confidence. 

This  system  has  been  exempted  to 
maintain  the  efficacy  and  integrity  of 
lawful  investigations  conducted 
pursuant  to  the  Office  of  Inspector 
General's  law  enforcement 
responsibilities  and  responsibilities  in 
the  areas  of  Federal  employment. 
Government  contracts,  and  access  to 
security  classified  information. 

Dated:  October  31, 1980. 

Ben  Schiffman, 

Director  of  Administrative  Services. 

|FR  Doc.  80-34728  Tiled  11-8-80;  8:45  ain| 

BILUNG  CODE  6S20-34-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Mountairs  Feeds,  Inc.;  Premix  AB-6- 
3N;  Withdrawal  of  Approval  of  NADA 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  withdraws  approval  of  a 
new  animal  drug  application  (NADA) 
providing  for  use  of  Premix  AB-5-3N 
(buquinolate  and  roxarsone).  Finished 
feeds  containing  the  premix  are  fed  to 
poultry  as  an  aid  in  preventing 
coccidiosis  and  enhancing  growth  and 
pigmentation.  The  sponsor,  Mountaire 
Feeds,  Inc.,  requested  the  withdrawal  of 
approval. 

EFFECTIVE  DATE:  November  17, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  N.  Scarr,  Bureau  of  Veterinary 
Medicine  (HFV-214),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1846. 

SUPPLEMENTARY  INFORMATION: 

Mountaire  Feeds,  Inc.,  124  East  Fifth, 

P.O.  Box~5391,  North  Little  Rock,  AR 
72119,  is  the  sponsor  of  NADA  37-983 
which  provided  for  use  of  Premix 
AB-5-3N  (3,30  percent  buquinolate  and 
2.0  percent  roxarsone)  in  making 
finished  poultry  feeds.  The  feeds  are 
indicated  as  aids  in  prevention  of 
coccidiosis  caused  by  E.  tenella,  E. 
necatrix,  and  E.  acervulina  and  for 
stimulating  growth  and  improving  feed 
efficiency  and  pigmentation  in  broiler 
chickens.  The  application  was  originally 
approved  Decerilber  14, 1967.  By  letter  of 
August  27. 1980,  the  sponsor  requested 
withdrawal  of  approval  of  the  NADA 


because,  since  the  approval  date,  the 
product  has  not  been  manufactured. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e))),  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1)  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.84),  and  in 
accordance  with  §  514.115  Withdrawal 
of  approval  of  applications  (21  CFR 
514.115),  notice  is  given  that  approval  of 
NADA  37-983  and  all  supplements  for 
Mountaire  Feeds,  Inc,,  Premix  AB-5-3N 
is  hereby  withdrawn,  effective 
November  17, 1980. 

Dated:  October  30, 1980. 

Gerald  B.  Guest, 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

(FR  Doc.  80-34567  Filed  11-6-80;  8:45  amj 

BILLING  CODE  4110-03-M 


[Docket  No.  80N-0189;  DESI  6566] 

Orphenadilne  Citrate  Tablets;  Drugs 
for  Human  Use;  Drug  Efficacy  Study 
Implementation;  Amendment 

agency:  Food  and  Drug  Administration. 
action:  Notice. _ 

summary:  This  notice  (1)  announces 
that  Norflex  Tablets  (orphenadrine 
citrate)  are  a  controlled-release  dosage 
form  and  not  a  conventional  dosage 
form  as  implied  in  previous  notices,  and 
(2)  announces  the  conditions  for 
marketing  the  product.  The  drug  is 
effective  for  the  relief  of  discomfort 
associated  with  acute,  painful  musculo¬ 
skeletal  conditions. 

DATES:  Bioavailability  supplements  to 
approved  new  drug  applications  due  on 
or  before  May  6, 1981;  other 
supplements  due  on  or  before  January  6, 
1981. 

ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  with  the  reference  number 
DESI  6566,  directed  to  the  attention  of 
the  appropriate  office  named  below,  and 
addressed  to  the  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

Supplements  to  full  new  drug 
applications  (identify  with  NDA 
number):  Division  of 
Neuropharmacological  Drug  Products 
(HFD-120),  Rm.  lOB-34,  Bureau  of  Drugs. 

Original  abbreviated  new  drug 
applications  and  supplements  thereto 
(identify  as  such):  Division  of  Generic 
Drug  Monographs  (HFD-530),  Bureau  of 
Drugs. 

Requests  for  the  report  of  the  National 
Academy  of  Sciences-National  Research 
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Council:  Public  Records  and  Documents 
Center  (HFI-35).  Rm.  12A.12. 

Requests  for  guidelines  or  information 
on  conducting  l^ioavailability  tests: 
Division  of  Biopharmaceutics  (HFD- 
520],  Bureau  of  Drugs. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  specific 
product:  Division  of  Drug  Labeling 
Compliance  (HFD-310).  Bureau  of  Drugs. 

Other  communications  regarding  this 
notice:  Drug  Efficacy  Study 
Implementation  Project  Manager  (HFD- 
501],  Bureau  of  Drugs. 

FOR  FURTHER  INFORMATION  CONTACT 
Mary  E.  Catchings,  Bureau  of  Drugs 
(HFD-32],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-3650. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  (DESI  6566]  published  in  the 
Federal  Register  of  June  25, 1970  (35  FR 
10394]  as  amended  on  March  11, 1974  (39 
FR  9487]  (Docket  No.  FDC-D-686  (now 
Docket  No.  80N-0189]).  the  Food  and 
Drug  Administration  (FDA]  announced 
its  conclusions  that  the  following  drug 
product  is  regarded  as  a  new  drug,  that 
it  is  effective  for  the  indication 
described  below,  and  that  abbreviated 
new  drug  applications  and  abbreviated 
supplements  to  previously  approved 
new  drug  applications  will  be  accepted. 

NDA  12-157;  Norflex  Tablets 
containing  100  milligrams  orphenadrine 
citrate;  Riker  Laboratories,  19901 
Nordhoff  St.,  Northridge,  CA  91324. 

Other  drugs  induded  in  the  notice  of 
March  11, 1974,  are  not  affected  by  this 
notice. 

Abbreviated  new  drug  applications 
were  submitted  in  response  to  the 
March  11, 1974  notice.  Upon  further 
review,  however,  FDA  has  determined 
that  Norflex  Tablets  are  a  controlled- 
release  dosage  form  and  not  a 
conventional  dosage  form  as  implied  in 
the  March  11, 1974  notice.  The 
abbreviated  new  drug  applications 
submitted  were  for  orphenadrine  dtrate 
in  conventional  dosage  form  that 
releases  all  the  drug  within  15  minutes, 
while  Norflex  controlled-release  tablets 
release  the  drug  over  an  8-  to  12-hour 
period.  FDA  believes  that  this 
significant  increase  in  the  rate  of  release 
of  orphenadrine  citrate  may  lead  to  a 
higher  incidence  of  adverse  effects  than 
has  occured  with  the  controlled-released 
dosage  form.  Therefore  the  notice  of 
March  11, 1974,  is  amended  to  reflect 
that  Norflex  Tablets  are  a  controlled- 
released  dosage  form  and  that  the 
finding  that  an  ANDA  is  acceptable 
applies  only  to  controlled-release 
products.  It  is  further  amended  to 
require,  in  accord  with  21  CFR  320.21  (a] 
and  (0.  supplements  to  approved 


applications  and  new  or  pending 
abbreviated  new  drug  applications  to 
furnish  data  adequate  to  assure  the 
biologic  availability  of  the  drug  and  a 
rate  of  release  that  will  be  safe  and 
effective. 

Such  drugs  are  regarded  as  new  drugs 
(21  U.S.C.  321(p]].  Supplemental  new 
drug  applications  are  required  to  revise 
the  labeling  in  and  to  update  previously 
approved  applications  providing  for 
such  drugs.  Such  a  drug  may  not  be 
marketed  if  it  is  not  the  subject  of  an 
approved  new  drug  application. 

A.  Effectiveness  classification.  Tire 
Food  and  Drug  Administration  has 
reviewed  all  available  evidence  and 
concludes  that  orphenadrine  citrate  in  a 
controlled-release  dosage  form  is 
effective  for  the  indication  in  the 
labeling  conditions  below. 

B.  Conditions  for  approval  and 
marketing.  The  Food  and  Drug 
Administration  is  prepared  to  approve 
abbreviated  new  drug  applications  and 
supplements  to  previously  approved 
new  drug  applications  under  conditions 
described  herein. 

1.  Form  of  drug.  Orphenadrine  citrate 
preparations  are'  in  controlled-release 
tablet  from  suitable  for  oral 
administration. 

2.  Labeling  conditions,  a.  The  label 
bears  the  statement,  "Caution:  Federal 
law  prohibits  dispensing  without 
prescription." 

b.  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  act  and 
regulations,  the  labeling  bears  adequate 
information  for  safe  and  elective  use  of 
the  drug,  and  the  label  and  other 
labeling  include  appropriate  statements 
about  its  slow  release.  The  indication  is 
as  follows; 

Orphenadrine  citrate  is  indicated  as 
an  adjunct  to  rest,  physical  therapy,  and 
other  measures  for  the  relief  of 
discomfort  associated  with  acute, 
painful  musculo-skeletal  conditions.  The 
mode  of  action  of  this  drug  has  not  been 
clearly  identified,  but  may  be  related  to 
its  sedative  or  analgesic  properties. 
Orphenadrine  citrate  does  not  directly 
relax  tense  skeletal  muscles  in  humans. 

3.  Marketing  Status,  a.  Maketing  of 
such  drug  products  that  are  now  the 
subject  of  an  approved  or  effective  new 
drug  aplication  may  be  continued 
provided  that,  on  or  before  January  6, 
1981,  the  holder  of  the  application  has 
submitted  (ij  a  supplement  for  revised 
labeling,  including  the  label  and  other 
container  labeling,  that  is  in  accord  with 
the  labeling  conditions  described  in  this 
notice,  and  (ii)  a  supplement  to  provide 
updating  information  widi  respect  to 
items  6  (components],  7  (composition], 
and  8  (methods,  facilities,  and  controls) 


of  new  drug  application  form  FD-356H 
(21  CFR  314.1(c]]. 

In  addition,  on  or  before  May  6. 1981, 
the  holders  of  such  applications  are 
required  to  supplement  their 
applications  to  provide  (1)  evidence 
from  in  vivo  bioavailability  studies 
coqiparing  the  single-dose  100-miIIigram 
oral  formulation  to  two  doses  of  an  oral 
solution  of  50  milligrams  of 
orhpenadrine  citrate  administered  every 
6  hours  (total  dose  in  12  hours  equals 
100  milligrams],  and  (2]  data  from 
dissolution  testing  on  three  consecutive 
lots  of  the  product.  Guidelines  on 
conducting  dissolution  tests  and 
bioavailability  studies  are  available 
from  the  Division  of  Biopharmaceutics 
at  the  address  given  above. 

b.  Approval  of  an  abbreviated  new 
drug  application  (21  CFR  314"l(f]] 
containing  full  information  with  respect 
to  items  6  (components],  7 
(composition),  and  8  (methods,  facilities, 
and  controls)  of  new  drug  application 
form  FD-356H  (21  CFR  314.1(c))  must  be 
obtained  before  marketing  such 
products.  An  abbreviated  nev/  drug 
application  is  required  to  contain 
evidence  from  in  vivo  bioavailability 
studies  comparing  a  single  dose  of  100 
milligrams  of  the  oral  formulation  to  two 
doses  of  an  oral  solution  of  50 
milligrams  of  orphenadrine  citrate 
administered  every  6  hours  (total  dose 
in  12  hours  Equals  100  milligrams),  and 
(2)  data  from  dissolution  testing  on  three 
consecutive  lots  of  the  product. 
Guidelines  on  conducting  dissolution 
tests  and  bioavailability  studies  are 
available  from  the  Division  of 
Biopharmaceutics.  Marketing  before 
approval  of  a  new  drug  application  will 
subject  such  products,  and  those 
persons  who  caused  the  products  to  be 
marketed,  to  regulatory  action. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (secs.  502. 
505,  52  Stat.  1050-1053,  as  amended  (21 
U.S.C.  352,  355))  and  under  the  authority 
delegated  to  the  Director  of  the  Bureau 
of  Drugs  (21  CFR  5.70). 

Dated:  October  26. 1980. 

|.  Richard  Ctout, 

Director,  Bureau  of  Drugs. 

|Hl  Due.  80-34414  Filed  11-6-80;  8:45  Hml 
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summary:  This  notice  amends  previous 
Federal  Register  notices  on  drug 
products  containing  phentermine  resin 
complex  or  phentermine  hydrochloride 
to  include  additional  strengths  and  state 
the  marketing  conditions  fot  these  drug 
products.  Also,  this  notice  rescinds  the 
notice  of  opportunity  for  hearing  on  the 
proposal  to  refuse  to  approve  the  new 
drug  application  (ANDA  85-128)  for 
Adipex-P  Tablets  (containing  37.5 
milligrams  phentermine  hydrochloride). 
ADDRESS:  Communications  in  response 
to  this  notice  should  be  directed  to  the 
attention  of  the  appropriate  office 
named  below,  and  addressed  to  the 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Supplements  to  full  new  drug 
applications  (identify  with  NDA 
number):  Division  of 
Neuropharmacological  Drug  Products 
(HFD-120),  Rm.  lOB-34,  Bureau  of  Drugs. 

Original  abbreviated  new  drug 
applications  and  supplements  thereto 
(identify  as  such):  Division  of  Generic 
Drug  Monographs  (HFD-530),  Bureau  of 
Drugs. 

Requests  for  labeling  guidelines: 
Division  of  Neuropharmacological  Drug 
Products  (HFD-120),  Rm.  lOB-45,  Bureau 
of  Drugs. 

Requests  for  guidelines  or  information 
on  conducting  dissolution  tests:  Division 
of  Biopharmaceutics  (HFD-520),  Bureau 
of  Drugs. 

Requests  for  the  report  of  the  National 
Academy  of  Sciences-National  Research 
Council:  Public  Records  and  Document 
Center  (HFI-35).  Rm.  lZA-12. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  speciHc 
products:  Division  of  Drug  Labeling 
Compliance  (HFD-310),  Bureau  of  Drugs. 

Other  communications  regarding  this 
notice:  Drug  Efficacy  Study 
Implementation  Project  Manager  (HFD- 
501),  Bureau  of  Drugs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  I.  Ellsworth,  Bureau  of  Drugs 
(HFD-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3650. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  (DESI  5378)  published  in  the 
Federal  Register  of  August  8, 1970  (35  FR 
12678),  FDA  classified  lonamin  ‘15’ 
Capsules  and  lonamin  ‘30’  Capsules 
(containing  15  milligrams  and  30 
milligrams  of  phentermine  as  resin 
complexes)  as  possibly  effective  drug 
products.  In  a  followup  notice  published 
in  the  Federal  Register  of  July  19, 1974 
(39  FR  26459,  formerly  Docket  Na  FDC- 
D-687,  now  Docket  No.  77N-0283),  FDA 
reclassified  the  products  to  be  effective 
in  the  management  of  exogenous  obesity 
as  a  short-term  (a  few  weeks)  adjunct  in 


a  regimen  of  weight  reduction  based  on 
caloric  restriction.  Abbreviated  new 
drug  applications  (ANDAs)  were 
allowed.  The  notice  also  reclassified  all 
remaining  possibly  effective  claims  to 
lacking  substantial  evidence  of 
effectiveness  and  offered  an  opportunity 
for  hearing  on  them.  No  person 
requested  a  hearing  and  the  claims  are 
no  longer  allowable  in  labeling. 

In  another  notice  (DESI  11673) 
published  in  the  Federal  Register  of 
February  12, 1973  (38  FR  4280),  the 
agency  announced  its  conclusion  that 
Wilpo  Tablets  containing  8  milligrams 
phentermine  hydrochloride  are  effective 
for  the  exogenous  obesity  indication 
stated  above. 

Since  publication  of  the  above  notices 
several  firms  submitted  ANDA’s  for 
phentermine  hydrochloride  tablets  or 
capsules  in  30-milligram  and  37.5- 
milligram  strengths.  To  determine 
whether  such  strengths  are  appropriate 
for  abbreviated  new  drug  applications 
the  Director  of  the  Bureau  of  Drugs  has 
considered  the  reports  of  the  National 
Academy  of  Sciences-National  Research 
Council,  Drug  Efficacy  Study  Group  on 
phentermine,  the  pharmacokinetic 
characteristics  of  the  drug,  and  other 
available  information.  In  view  of  the 
long  biologic  half-life  inherent  to 
phentermine,  equivalent  therapeutic 
responses  and  safety  can  be  expected 
from  either  a  slow-release  form  (e.g., 
resin  complex)  or  from  an  immediate- 
release  formulation  of  the  drug  (e.g., 
hydrochloride  salt).  The  half-life  of 
phentermine  is  reported  to  be 
approximately  20  hours.  Therefore, 
phentermine  products  whose  extent  of 
absorption  are  identical  will  provide 
similar  mean  steady-state  plasma 
concentrations  even  if  their  rates  of 
absorption  differ  provided  the 
phentermine  is  fully  available  for 
absorption  (evidence  of  dissolution  can 
be  used  as  a  measure  of  availability  for 
absorption).  In  addition,  dosage  strength 
is  not  critical  to  the  therapeutic  effect. 
Based  on  the  above  information,  the 
Director  has  concluded  that  the  safety 
and  effectiveness  conclusions  reached 
concerning  the  DESI  products  Wilpo  and 
lonamin  apply  to  strengths  of  30 
milligrams  and  37.5  milligrams  of 
phentermine  hydrochloride.  The 
Director  has  also  concluded  that  the 
pharmacokinetic  characteristics  of 
phentermine  render  a  claim  of 
controlled-release  for  a  specific 
formulation  of  the  drug  clinically 
meaningless  and  misleading. 

This  notice  pertains  to  all  of  the 
products  described  below. 

1.  NDA  11-613;  lonamin  ‘15’  Capsules 
and  lonamin  ‘30’  Capsules  containing 
respectively  15  and  30  milligrams 


phentermine  as  a  resin  complexr 
Pennwalt  Prescription  Products,  755 
Jefferson  Rd.,  Rochester.  NY  14603.  ^ 

2.  NDA  12-737;  Wilpo  Tablets 
containing  8  milligrams  phentermine 
hydrochloride;  Dorsey  Laboratories, 
Division  of  Sandoz,  Inc.,  P.O.  Box  83288, 
Lincoln,  NE  68501.  Approval  of  this  NDA 
was  withdrawn  in  the  Federal  Register 
of  March  9, 1979  (44  FR  13079)  for  failure 
of  the  holder  to  submit  required  reports. 
Marketing  of  the  product  had  been 
discontinued. 

3.  ANDA  86-329;  Phentermine 
Hydrochloride  Capsules  containing  30 
milligrams  phentermine  hydrochloride; 
Zenith  Laboratories,  Inc.,  140  LeGrand 
Ave.,  Northvale,  NJ  07647. 

4.  ANDA  85-933;  Adipex-P  Tablets 
containing  30  milligrams  phentermine 
hydrochloride;  Lemmon  Pharmacal  Co., 
P.O.  Box  30,  Sellersville,  PA  18960. 

5.  ANDA  86-911;.  Adipex-P  Capsules 
containing  30  milligrams  Phentermine 
hydrochloride;  Lemmon  Pharmacal  Co. 

Othr  drugs  included  in  the  previous 
notices  are  not  affected  by  this  notice. 

In  a  notice  published  in  the  Federal 
Register  of  September  16, 1977  (42  FR 
46592,  Docket  No.  77N-0283),  the 
Director  offered  an  opportunity  for  a 
hearing  on  a  proposal  to  refuse  approval 
of  an  abbreviated  new  drug  application 
(ANDA  85-128)  for  Adipex-P  Tablets 
containing  37.5  milligrams  phentermine 
hydrochloride  submitted  by  Lemmon 
Pharmacal  Co.  Based  upon  the 
reevaluation  of  phentermine  drug 
products,  the  Director  has  concluded 
that  abbreviated  new  drug  applications 
are  suitable  for  conventional  drug 
products  containing  37.5  milligrams 
phentermine  hydrochloride  (equivalent 
to  30  milligrams  of  phentermine  base). 
Therefore,  the  notice  of  opportunity  for 
hearing  of  September  16, 1977  is  hereby 
rescinded. 

Accordingly,  the  July  19, 1974  and 
February  12, 1973  notices  are  amended 
as  follows: 

Such  drugs  are  regarded  as  new  drugs 
(21  U.S.C.  321(p)).  Supplemental  new 
drug  applications  are  required  to  revise 
the  labeling  fn  and  to  update  previously 
approved  applications  providing  for 
such  drugs.  An  approved  new  drug 
application  is  a  requirement  for 
marketing  such  drug  products. 

In  addition  to  the  products  specifically 
named  above,  this  notice  applies  to  any 
drug  product,  that  is  not  the  subject  of  an 
approved  new  drug  application  and  is 
identical  to  a  product  named  above.  It 
may  also  be  applicable,  under  21  CFR 
310.6,  to  a  similar  or  related  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application.  It  is  the 
responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
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this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
manufactures  or  distributes.  Such 
person  may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
of  Drug  Labeling  Compliance  (address 
given  above). 

A.  Effectiveness  classification.  The 
Food  and  Drug  Administration  has 
reviewed  all  available  evidence  and 
concludes  that  phentermine,  as  a  resin 
complex  or  as  the  hydrochloride,  is 
effective  for  the  indication  in  the 
labeling  conditions  below. 

B.  Conditions  for  approval  and 
marketing.  The  Food  and  Drug 
Administration  is  prepared  to  approve 
abbreviated  new  drug  applications  and 
supplements  to  previously  approved 
new  drug  applications  under  conditions 
described  herein. 

1.  Form  of  drug.  The  drug  product  is  in 
tablet  or  capsule  form  suitable  for  oral 
administration. 

2.  Labeling  conditions,  a.  The  label 
bears  the  statement,  “Caution:  Federal 
law  prohibits  dispensing  without 
prescription." 

b.  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  act  and 
regulations,  and  the  labeling  bears 
adequate  information  for  safe  and 
effective  use  of  the  drug.  A  labeling 
guideline  for  the  drug  is  available  from 
the  Food  and  Drug  Administration 
(address  given  above).  The  indication  is 
as  follows: 

For  use  in  the  management  of  exogenous 
obesity  as  a  short-term  adjunct  (a  few  weeks) 
in  a  regimen  ofsweight  reduction  based  on 
caloric  restriction. 

3.  Marketing  Status,  a.  Marketing  of 
such  drug  products  that  are  now  the 
subject  of  an  approved  or  effective  new 
drug  application  or  abbreviated  new 
drug  application  may  be  continued 
provided  that,  on  or  before  January  6, 
1981,  the  holder  of  the  application  has 
submitted  (i)  a  supplement  for  revised 
labeling  as  needed  to  be  in  accord  with 
the  labeling  conditions  described  in  this 
notice,  and  complete  container  labeling 
if  current  container  labeling  has  not 
been  submitted,  and  (ii)  a  supplement  to 
provide  full  updating  information  with 
respect  to  items  6  (components),  7 
(composition),  and  6  (methods,  facilities, 
and  controls)  of  new  drug  application 
form  FD-356H  (21  CFR  314.1(c)). 

b.  Approval  of  an  abbreviated  new 
drug  application  (21  CFR  314(f))  must  be 
obtained  before  marketing  such  product. 
The  application  must  contain  full 
manufacturing  information  with  respect 
to  items  6  (components),  7 
(composition),  and  8  (methods,  facilities, 
and  controls)  of  new  drug  application 


form  FD-356H.  In  addition,  the 
application  must  contain  dissolution 
rate  data.  Depending  on  the  formulation, 
the  dissolution  rate  data  must 
demonstrate  that  the  product  meets  one 
of  the  following  requirements.  For  a 
product  that  is  formulated  to  be  fast 
dissolving  (not  formulated  as  a  cationic 
resin  complex  or  utilizing  any  other  slow 
release  mechanism),  the  data  must  show 
that  at  least  80  percent  of  the  labeled 
amount  of  the  drug  dissolves  in  60 
minutes.  For  a  product  formulated  to  be 
slow  release,  such  as  a  cationic  resin 
complex,  the  data  must  shpw  that  at 
least  80  percent  of  the  labeled  amount  of 
the  drug  dissolves  in  6  hours.  In  vitro 
dissolution  studies  are  to  be  conducted 
in  accordance  with  the  methods 
provided  in  the  guidelines  on  conducting 
dissolution  tests,  which  are  available 
from  the  Division  of  Eiopharmaceutics 
at  the  address  given  above. 

Marketing  before  approval  of  a  new 
drug  application  will  subject  such 
products,  and  those  persons  who  caused 
the  products  to  be  marketed,  to 
regulatory  action. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cbsmetic  Act  (secs.  502, 
505,  52  Stat.  1050-1053,  as  amended  (21 
U.S.C.  352,  355))  and  under  the  authority 
delegated  to  the  Director  of  the  Bureau 
of  Drugs  (21  CFR  5.70). 

Dated:  October  26. 1980. 

|.  Richard  Grout, 

Director,  Bureau  of  Drugs. 

Ihlt  Oik;.  80-34415  Filed  11-6-80.  8:45  am| 

BILLING  CODE  4110-0S-M 


[Docket  No.  80N-0413] 

Safety  of  Certain  Food  Ingredients; 
Opportunity  for  Public  Hearing 
AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  an 
opportunity  for  public  hearing  on  the 
safety  of  candelilla  wax,  collagen, 
methylpolysilicones,  and  oiticica  oil  to 
determine  whether  they  are  generally 
recognized  as  safe  (GRAS)  or  subject  to 
a  prior  sanction.  This  action  accords 
with  procedures  of  a  comprehensive 
safety  review  that  the  agency  is 
conducting.  Interested  persons  are 
invited  to  give  their  views  on  the  safety 
of  these  substances. 

DATE:  Requests  to  make  oral 
presentations  at  the  public  hearing  must 
be  postmarked  on  or  before  December  8, 
1980. 

ADDRESSES:  Written  requests  to  the 
Select  Committee  on  GRAS  Substances, 
Life  Sciences  Research  Office, 


Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike,  Bethesda,  MD  20014,  or  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk's  office)  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Corbin  I.  Miles,  Bureau  of  Foods  (HFF- 
335),  Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington,  DC  20204,  202- 
472-4750. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  26, 1973  (38  FR 
20053),  FDA  issued  a  notice  advising  the 
public  that  an  opportunity  would  be 
provided  for  oral  presentation  of  data, 
information,  and  views  at  public 
hearings  to  be  conducted  by  the  Select 
Committee  on  GRAS  Substances  of  the 
Life  Sciences  Research  Office, 

Federation  of  American  Societies  for 
Experimental  Biology  (the  Select 
Committee),  about  the  safety  of 
ingredients  used  in  food  to  determine 
whether  they  are  GRAS  or  subject  to  a 
prior  sanction. 

The  agency  now  announces  that  the  ‘ 
Select  Committee  is  prepared  to  conduct 
a  public  hearing  on  the  following 
categories  of  food  ingredients: 

Candelilla  wax,  collagen, 
methylpolysilicones,  and  oiticica  oil. 

The  public  hearing  will  provide  an 
opportunity,  before  the  Select 
Committee  reaches  its  final  conclusions, 
for  any  interested  person(s)  to  present 
scientific  data,  information,  and  views 
on  the  safety  of  this  substance,  in 
addition  to  those  previously  submitted 
in  writing  under  notices  published  in  the 
Federal  Register  of  July  26, 1973  (38  FR 
20051,  20053),  April  17, 1974  (39  FR 
13798),  and  March  28. 1978  (43  FR  12941). 

The  Select  Committee  has  reviewed 
all  the  available  data  and  information 
on  the  food  ingredients  listed  above  and 
has  reached  one  of  the  following  five 
tentative  conclusions  on  the  status  of 
each: 

1.  There  is  no  evidence  in  the 
available  information  that  demonstrates 
or  suggests  reasonable  grounds  to 
suspect  a  hazard  to  the  public  when  it  is 
used  at  levels  that  are  now  current  or 
that  might  reasonably  be  expected  in  the 
future. 

2.  There  is  no  evidence  in  the 
available  information  that  demonstrates 
or  suggests  reasonable  grounds  to 
suspect  a  hazard  to  the  public  when  it  is 
used  at  levels  that  are  now  current  and 
in  the  manner  now  practiced.  However, 
it  is  not  possible  to  determine,  without 
additional  data,  whether  a  significant 
increase  in  consumption  would 
constitute  a  dietary  hazard.  (This  finding 
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does  not  apply  to  the  substances 
covered  by  this  notice.) 

3.  Although  no  evidence  in  the 
available  information  demonstrates  a 
hazard  to  the  public  when  it  is  used  at 
levels  that  are  now  current  and  in  the 
manner  now  practiced,  uncertainties 
exist  requiring  that  additional  studies  be 
conducted..  (This  finding  does  not  apply 
to  the  substances  covered  by  this 
notice.) 


4.  The  evidence  is  insufficient  to  . 
determine  that  the  adverse  effects 
reported  are  not  deleterious  to  the 
public  health  when  it  is  used  at  levels 
that  are  now  current  and  in  the  manner 
now  practiced.  (This  finding  does  not 
apply  to  the  substances  covered  by  this 
notice.) 

5.  The  information  available  is  not 


sufficient  to  make  a  tentative 
conclusion. 

The  following  table  lists  the 
ingredient,  the  Select  Committee’s 
tentative  conclusion  (keyed  to  five  types 
of  conclusion  listed  above),  and  the 
available  information  on  which  the 
Select  Committee  reached  its 
conclusions: 


Substances  Select  committee  tentative  Scientific  literature  review  (order  No.:  Other  information  (order  No.,  price  code:  price)' 

conclusion  price  code:  price)' 


Candelilla  Wax 


CcSigsn  . . — . . . — 


1  PB  287-762/AS:  A02:  $5  00 .  1.  Letter,  Oct.  18,  1966,  U.  E.  Buckley.  FDA,  Washington,  DC.  to  J  H  Heck¬ 

man,  Keller  and  Heckman.  Washmglon,  DC 

2.  Letter,  Feb.  1,  1967,  L  E.  Buckley.  FDA,  Washington.  DC.  to  E.  1.  Lam¬ 
bert  National  Association  of  Chewing  Gum  Manufacturers.  Washington, 
DC. 

3.  Letter,  Oct.  11,  1961,  F.  A.  Cassidy.  FDA,  Washington.  DC.  to  H.  W 
Conner,  Wm.  Wrigley,  Jr.  Co.,  Oiicago.  IL. 

’  4.  Letter,  Aug.  7,  1959.  A.  A.  Checchi,  FDA.  Washington.  DC.  to  B.  E.  Sie- 

vert,  Frank  B.  Hess  Co.  Inc..  Jersey  City,  NJ. 

5.  Committee  on  GRAS  List  Survey  (Pham  III.  1978).  1975  Resurvey  of  the 
annual  poundage  of  food  chemicals  generally  recognized  as  safe  (GRAS) 
(PB  228-081  /AS:  A03:  $6.00).  ‘ 

6.  Safety  data  relating  to  the  use  of  candelUla  wax  in  chewing  gum.  1960. 
Submitted  to  FASEB,  Bethesda,  MO,  by  National  Association  of  Chewing 
Gum  Manufacturers.  New  York. 

Sect.  1.  Hodge.  H.  C.  1973.  University  of  CaNfomia.  San  Francisco.  CA.  A 
critical  review  of  the  (t)  Feeding  studies  of  candeNIta  wax  incorporated  in 
..gum  base.  (2)  Together  with  studies  of  the  possible  carcinogenic  potential 
by  other  routes  of  administration. 

*  Sect  2.  Toxicity  test  upon  laboratory  sample  36731  #12.  Type  11  G.  R.  S. 

rubber  and  candelilla  wax. 

Sect.  3a.  Letter,  Feb.  27,  1948, 1.  Davidson  Mourrt  Smai  Hospital.  New  York, 
to  H.  W.  Conner.  Wm.  Wrigley.  Jr.  Co^  Chicaga  IL;  summary  of  pathologi. 
cal  findings  on  rats  receMng  various  gum  base  mixtures. 

b.  Letter,  Jan.  3.  1949,  1.  Davidson.  Mount  Sinai  Hospital.  New  York,  to  H. 
W.  Conner,  Wm.  Wrigley,  Jr.  Co.,  Chicago,  IL:  summary  of  pathological 
findings  on  rats  receiving  various  gum  base  mixtures. 

c.  Letter,  July  12,  1950,  1.  Davidson,  Mount  Sinai  Hospital,  New  York,  to  H. 
W.  Conner,  Wm.  Wrigley,  Jr.  Co„  Chicago.  IL;  summary  of  pathological 
findings  on  rats  receiving  various,  gum  base  maitures. 

d.  Letter,  Dec.  23,  1952,  1.  Davidson,  Mount  Smai  HospitaL  New  York,  to  H. 
W.  Conner,  Wm.  Wrigley,  Jr.  Co.,  Chicago.  IL:  summary  of  pathological 
findings  on  rats  receiving  various  gum  base  msctures. 

Sect  4.  HarrissoTL  J.  W.  E.  1948.  Toxicity  test  upon  laboratory  sample 
38222,  #16,  50/50  mixture  candelilla  wax  and  Heveatex  (styrene  arxl  bu¬ 
tadiene)  polymer  N-1017. 

Sect  5.  Harrisson,  J.  W.  E  1949.  Toxicity  test  upon  laboratory  sample 
39348,  #17,  Heveatex  50%.  carxlelilla  wax.  hydrogenated  fat. 

Sect  6.  Harrisson,  J.  W.  E.  1953.  (Condensed  reort  on  long-term  safety 
studies  on  gum  base  (including  25  percent  candettUa  wax  employing  rats 
and  dogs.) 

Sect  7.  Harrisson,  J.  W.  E.  1952.  Summary,  caronogerxcity  studies  on  gum 
base  (including  25  percent  carxlelilla  wax). 

7.  Letter.  Dec.  20,  1968,  W  G  Or.  FDA,  Washmglon.  DC.  to  D  D.  Abbott 
LaWall  and  Harrisson  Research  Laboratories.  Inc..  Philadelpfiia,  PA. 

8.  Letter.  Dec.  13,  1963,  W.  F.  Randolph.  FDA.  Washmgton.  DC.  (o  P.  E. 
Smith  Jr.,  E.  1.  duPont  de  Nemours  and  Co ,  Inc .  Wilmington,  DE. 

9.  Memorandum,  Sept  20. 1979.  H.  1.  Chinn.  FASEB.  Bethesda.  MD. 

10.  Subcommittee  on  Review  of  the  GRAS  List  (Phase  II,  1972).  A  compre¬ 
hensive  survey  of  industry  on  the  use  of  food  chemcale  generally  recog¬ 
nized  as  safe  (GRAS).  (PB  221-921  through  PB  221-949  or  PB  221-920 
for  set  E99.  $173.00. 

'  11.  Lipstick  use  studies.  1959.  Submitted  to  FASEB.  Bethesda.  MD.  by  the 

Toilet  Goods  Assodatiori,  Inc.,  New  York. 

1  PB  289-599/ AS;  AOS,  $6.00 .  1.  Brusk*.  D.  J.  1977.  Mutagenicity  evaluation  of  Code  21  coria  with  poly 

dust.  Submitted  to  Teepak.  Danvilte.  IL,  by  Litton  Bmnetics.  liK..  Kensing- 
tOTL  MD. 

2.  Letter.  Sept.  20.  1960,  F.  A  Cassidy.  FDA,  Washington.  DC,  to  J.  G. 
Fmch.  Ithicon,  Irx:.,  Somerville,  NJ. 

3.  Committee  on  GRAS  List  Survey  (Phase  III,  1978).  1975  resurvey  of  the 
annual  poundage  of  food  chemicals  generally  recognized  as  sale  (GFtAS). 
(PB  288-081 /AS,  A03,  $6.00). 

4.  Collagen,  Aug.  5,  1977  Submitted  to  FDA.  Washington,  DC.  by  Devro, 
Iric.,  Somerville,  NJ,  Corrected  June  2,  1978 

5.  Letter  Dec.  6,  1979,  L.  H  Froehkch.  Teepak.  Inc..  Caxcago.  IL.  to  F.  R. 
Senb.  FASEB,  Bethesda,  MD. 

6.  Letter.  Jan.  21,  1980.  L.  H.  Froehlich.  Teepak.  Inc..  Cfxcago.  IL.  to  F  R. 
Senti.  FASEB.  Bethesda.  MD. 

r*  .  ■  7.  Letter,  Jan.  18,  1980,  E.  R.  Lieberman.  Technical  Consultant.  Bridgewater. 

♦  NJ,  to  L  Froehlich,  Teepak.  hie.,  Chicago.  It 

8.  Letter,  June  1.  1979,  C.  I.  Miles.  FDA.  Wasixngton,  DC.  to  F  R  Sentt, 
FASEB,  Bethesda,  MD 

9,  Morgareidge.  K.  1967.  Subacute  feeding  sturhes  with  a  cross-Mnked  coac- 
ervate  in  rats  and  dogs.  Submitted  to  FASEB,  Bethesda.  MO.  by  L  H. 
Froehlich,  Teepak,  Inc.,  Chicago.  IL. 
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Seleci  committee  tentative  Scientific  Werature  review  (order  No.,  ,  Other  information  (order  No.,  price  code;  prtcel' 
concKision  price  code;  price)'  ^ 


WemylpoiysAoones 


Oiicica  Oil 


iO.  Nehring,  P  1978.  “Coria.caalngs"  dor  Rrma  Teepak  Submitted  to  Tho- 
masen  8  Drijver  Verblifa  N.  V.,  Deventer.  Hottarxl,  Irom  Institut  hr 
Konserventechnologle.  Braunschweig.  W  Qermany. 

11  Evaluation  of  the  health  aspects  of  gelatin  as  a  food  ingredient 
(SCOQS-58).  Submitted  to  PDA  by  FASE8  (P8  254-527,  A02,  SS.OO.) 

12  Evaluation  of  the  health  aspects  of  soy  protein  Isolates  as  food  ingredi¬ 
ents  (SCOQS-101).  Submitted  to  PDA  by  PASEB.  (BP  300-717,  AOS, 
$8.00.) 

13.  Letter,  May  1.  1979,  G.A.  Sellers  Devro.  Inc.,  Somerville.  NJ.  to  P.  R 
Senti,  PASEB.  Bethesda,  MD. 

1  PB  289-396/AS;  A04;  $5  25 .  1  Letter.  Oct  18.  1960.  F  A.  Cassidy.  FDA,  Washington.  DC.  to  T.  W  Nate, 

Union  Carbide  Corp.,  New  Vork. 

2.  Letter.  Aug.  21.  1961,  P  A.  Cassidy,  PDA,  Washington,  DC.  to  L  Jen¬ 
nings,  National  Dairy  Products  Corp..  New  York. 

3.  Memorandum.  Jan.  7.  1980,  H.  I.  Chinn.  PASEB.  Bethesda.  MD. 

4  Letter,  Peb.  25.  1963.  D.  R.  Kteber,  Jr.,  Dow  Coming  Corp.,  Chicago,  H..  to 
B.  M.  Crippin,  Jr.,  Hormel  and  Co..  Austin.  MN. 

5.  Pollard,  H.  M.  1960.  Oral  toxicity  of  DC  IS  Unpublished  report  to  Dow 
Coming  Corp.,  Midland.  Ml. 

6.  Subcommittee  on  Review  of  the  GRAS  List  (Phase  II,  1972).  A  compre¬ 
hensive  survey  of  industry  on  the  use  of  food  chemicals  generally  recog¬ 
nized  as  safe  (GRAS).  (PB  221-921  through  PB  221-949  or  PB  221-920 
for  9ie  set  E99;  $173.00.) 

7  University  of  Birmingham,  1967-1970.  Studies  on  silicone  anWoam  com- 
pouTKl  MS  AnlHoam  M  (compound  P  9816) 

1.  90-day  feeding  test  on  rats.  1967a. 

N.  Acute  feeding  study,  1967b. 

in.  120-day  feeding  test  in  dogs,  1968. 

IV  80-week  feeding  study  on  mice,  1970. 

5  PB  2e7-764/AS;  A02.  $400 .  1  Letter,  Mar.  30.  1960.  F  A.  Cassidy.  FDA.  Washington,  DC.  to  F  G 

Buerk,  Murray  Oil  Products,  Co..  New  York. 

2.  Letter.  Mar  31.  1960,  F  A.  Cassidy,  FDA,  Washington.  DC.  to  M  Hassel, 
Brazitlan  kvlustrial  OHS.  Inc.,  New  York. 


'  Pnce  subiect  to  change. 

Reports  in  the  table  with  “PB” 
prefixes  may  be  obtained  bom  the 
National  Technical  Information  Service. 
U.S.  Department  Commerce,  5285  Port 
Royal  Rd.,  Springfield,  VA  22161. 

In  addition  to  the  information 
contained  in  the  table  above,  the  Select 
Committee  supplemented,  where 
appropriate,  its  review  with  specific 
information  from  specialized  sources  as 
announced  in  a  previous  hearing 
opportunity  notice  published  in  the 
Federal  Register  of  September  23, 1974 
(39  FR  34218). 

The  Select  Committee's  tentative 
reports  on  candelilla  wax,  collagen,  and 
methylpolysilicones  for  direct  food  use 
and  oiticica  oil  for  use  in  food-contact 
surfaces  are  available  for  review  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  also  at  the  Public  Information 
Office,  Food  and  Drug  Administration, 
Rm.  3807,  200  C  St.  SW.,  Washington. 

DC  20204.  In  addition,  all  reports  and 
documents  used  by  the  Select 
Committee  to  review  the  ingredient  are 
available  for  review  at  the  Docket 
Management  Branch.  To  schedule  the 
public  hearing,  the  Select  Committee 
must  be  informed  of  the  number  of 
persons  who  wish  to  attend  and  the 
amount  of  time  requested  to  give  their 
views.  Accordingly,  any  interested 
person  who  wishes  to  appear  at  the 
public  hearing  to  make  an  oral 
presentation  shall  so  inform  the  Select 


Committee  in  writing  addressed  to  the 
Select  Committee  on  GRAS  Substances. 
Life  Sciences  Research  Office, 

Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike.  Bethesda,  MD  20014.  A  copy  of 
each  such  request  shall  be  sent  to  the 
Dockets  Management  Branch  address 
noted  above,  and  all  requests  shall  be 
placed  on  public  display  in  that  office. 
Any  such  request  must  be  postmarked 
on  or  before  December  8, 1980,  shall 
state  the  substance(s)  on  which  an 
opportunity  to  present  oral  views  is 
requested,  and  shall  state  how  much 
time  is  required  for  the  presentation. 
Requests  should  specify  the  docket 
number  found  in  brackets  in  the  heading 
of  this  notice.  As  soon  as  possible  after 
the  requested  deadline,  a  notice 
announcing  the  date,  time,  place,  and 
scheduled  presentations  for  any  public 
hearing  that  may  be  requested  will  be 
published  in  the  Federal  Register. 

The  purpose  of  the  public  hearing  is  to 
receive  data,  information,  and  views  not 
previously  available  to  the  Select 
Committee  about  the  substances  listed 
above.  Information  already  contained  in 
the  scientific  literature  reviews  and  in 
the  tentative  Select  Committee  reports 
shall  not  be  duplicated,  although  views 
on  the  interpretation  of  this  material 
may  be  presented.  * 

Depending  on  the  number  of  requests 
for  opportunity  to  make  oral 


presentations,  the  Select  Committee 
may  reduce  the  time  requested  for  any 
presentation.  Because  of  time 
limitations,  individuals  and 
organizations  with  common  interests  are 
urged  to  consolidate  their  presentations. 
Any  interested  person  may,  in  lieu  of  an 
oral  presentation,  submit  written  views, 
which  shall  be  considered  by  the  Select 
Committee.  Three  copies  of  such  written 
views,  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  notice,  shall  be  addressed  to  the 
Select  Committee  at  the  address  noted 
above,  and  must  be  postmarked  not 
later  than  10  days  before  the  scheduled 
date  of  the  hearing.  A  copy  of  any 
written  views  shall  be  sent  to  the 
Dockets  Management  Branch,  Food  and 
Drug  Administration,  and  shall  be 
placed  on  public  display  in  that  office. 

A  public  hearing  will  be  presided  over 
by  a  member  of  the  Select  Committee. 
Hearings  will  be  transcribed  by  a 
reporting  service,  and  a  transcript  of 
each  hearing  may  be  purchased  directly 
from  the  reporting  service  and  will  be 
placed  on  public  display  in  the  Dockets 
Management  Branch,  Food  and  Drug 
Administration. 

Dated;  October  29, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissipner  for 
Regulatory  Affairs. 

(PR  Doc.  80-34565  Filed  11— 6-80;  8:45  ami 
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[Docket  No.  80N-0438] 

Safety  of  Certain  Food  Ingredients; 
Opportunity  for  Public  Hearing 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  an 
opportunity  for  public  hearing  on  the 
safety  of  ethoxylated  soya  fatty  acid 
amines  to  determine  whether  they  are 
generally  recognized  as  safe  (GRAS)  or 
subject  to  a  prior  sanction.  This  action 
accords  with  procedures  of  a 
comprehensive  safety  review  the  agency 
is  conducting.  Interested  persons  are 
invited  to  give  their  views  on  the  safety 
of  these  substances. 

date:  Requests  to  make  oral 
presentations  to  the  public  hearing  must 
be  postmarked  on  or  before  December  8, 
1980. 

ADDRESSES:  Written  requests  to  the 
Select  Committee  on  GRAS  Substances, 
Life  Sciences  Research  Office, 
Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike,  Bethesda,  MD  20014,  and  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk’s  office)  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FimTHER  INFORMATION  CONTACT: 

Leo  F.  Mansor,  Bureau  of  Foods  (HFF- 
335),  Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington.  DC  20204,  202- 
472--1750. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  )uly  26. 1973  (38  FR 


20053),  FDA  issued  a  notice  advising  the 
public  diat  an  opportimity  would  be 
provided  for  or^  presentation  of  data, 
information,  and  views  at  public 
hearings  to  be  conducted  by  the  Select 
Committee  on  GRAS  Substances  of  the 
Life  Sciences  Research  Office, 

Federation  of  American  Societies  for 
Experimental  Biology  (the  Select 
Committee)  about  the  safety  of 
ingredients  used  in  food  to  determine 
whether  they  are  GRAS  or  subject  to  a  ' 
prior  sanction.  The  agency  now 
announces  that  the  Select  Committee  is 
prepared  to  conduct  a  public  hearing  on 
ethoxylated  soya  fatty  acid  amines  for 
use  as  components  of  lubricants  in 
forming  metal  cans  used  as  food  and 
beverage  containers.  The  public  hearing 
will  provide  an  opportunity  for 
interested  persons  to  present  to  the 
Select  Committee  scientific  data, 
information,  and  views  on  the  safety  of 
these  substances,  in  addition  to  those 
previously  submitted  in  writing  under 
notices  published  in  the  Federal  Register 
of  July  26. 1973  (38  FR  20051,  20053), 

April  17, 1974  (39  FR  13798),  and  March 
26, 1978  (43  FR  12941). 

The  Select  Committee  has  reviewed 
all' the  available  data  and  information 
on  the  food  ingredients  listed  above  and 
has  reached  one  of  the  following  five 
tentative  conclusions  on  the  status  of 
each: 

1.  There  is  no  evidence  in  the 
available  information  that  demonstrates 
or  suggests  reasonable  grounds  to 
suspect  a  hazard  to  the  public  when  it  is 
used  at  levels  that  are  now  current  or 
that  might  reasonably  be  expected  in  the 
future. 


2.  There  is  no  evidence  in  the 
available  information  that  demonstrates 
or  suggests  reasonable  grounds  to 
suspect  a  hazard  to  the  public  when  it  is 
used  at  levels  that  are  now  current  and 
in  the  manner  now  practiced.  However, 
it  is  not  possible  to  determine,  without 
additional  data,  whether  a  significant 
increase  in  consumption  would 
constitute  a  dietary  hazard.  (This  finding 
does  not  apply  to  Uie  substances 
covered  by  this  notice.) 

3.  Although  no  evidence  in  the 
available  information  demonstrates  a 
hazard  to  the  public  when  it  is  used  at 
levels  that  are  now  current  and  in  the 
manner  now  practiced,  uncertainties 
exist  requiring  that  additional  studies  be 
conducted.  (lUs  finding  does  not  apply 
to  the  substances  covered  by  this 
notice.) 

4.  The  evidence  is  insufficient  to 
determine  that  the  adverse  effects 
reported  are  not  deleterious  to  the 
public  health  when  it  is  used  at  levels 
that  are  now  current  and  in  the  manner 
now  practiced.  (This  finding  does  not 
apply  to  the  substances  covered  by  this 
notice.) 

5.  The  information  available  is  not 
sufficient  to  make  a  tentative 
conclusion. 

The  Select  Committee  will  evaluate 
the  information  received  at  the  public 
hearing  and  use  it  in  reaching  its 
conclusion. 

The  following  table  lists  the 
ingredient,  the  Select  Committee’s 
tentative  conclusions  (keyed  to  the  five 
tjqies  of  conclusions  listed  above),  and 
the  available  information  on  which  the 
Select  Committee  reached  its 
conclusions: 


Select  committee  tentative 
conclusion 


Scientific  literature  review  (order 
No.;  price  code;  pnce*) 


Animal  study  report  (order  Na;  price 
coda;  price) 


Other  information 


Ethoxylated  soya  fatty  add 
amines. 


PB-289-414A02;  $5.00-.. 


t.  Letter,  May  18,  1961,  F.  A.  Cassidy.  FOA,  Washing¬ 
ton,  DC,  to  J.  W.  Bau^  Armour  S  Co.,  Washington. 
DC 

2.  Doyle,  R.  L;  Majors.  P.  A.  1973.  Acute  toxicity  and  irri- 
tation  stuitee  of  samples  RO  4409  and  Ethomeen® 
T/1Z  Submitted  to  FASEB,  Bethesda,  MO,  by  Armak 
Co.,  McCook,  H- 

3.  Evans,  R.  A.;  McOougal,  X  E;  Glaas.  M.  a  1950.  Oral 
toxicity  and  irritation  studies  on  products  of  the  chemi¬ 
cal  dNision.  Submitted  to  FASEB.  Bethesda.  MO,  by 
Armak  Co-  McCook,  R. 

4.  Qoaler.  T.  O.;  Griffiths.  D.;  McEMgon.  T.  F.  1965a. 
Ninety-day  oral  toxicity  of  Ethomeen®  T/12— albino 
rats.  Imperial  Chemical  Industries  Ltd,  Cheshire.  Eng- 
land.  Submitted  to  FASEB,  Bethesda,  MO.  by  Armak 
Co..  McCook,  IL. 

&  Goater,  T.  O.;  Griffitha,  D.;  McEMgolt.  T.  F.  1965b. 
Ninetyntay  oral  toxicity  of  Ethomeen®  T/12— beo^ 
dogs.  Imperial  Chernical  Industries  Ltd.  Cheshire. 
England  SubmHted  to  FASEB,  Bethesda,  MO.  by 
Armak  Co.,  McCook,  R_ 

6.  Menxxarxlum  of  telcon,  Nov.  16,  1979,  L  L.  Jacobs. 

S.  H.  Mack  Col.  si  Charles,  IL.  and  F.  a  Send, 
FASEB,  Bethesda.  MO. 

7.  Memorandum  of  telcon,  OcL  29,  1979,  W.  E  Link. 

Sherex  Chemical  Co.,  kie.,  OH,  arxt  F.  R. 

SantL  FASEB,  Bethaada,  Ma 

8.  Memorandum  of  telcon,  Nov.  IS,  1979.  R  A.  NeaL 
Tlia  konaidas  Co.,  Columbua,  OH,  and  F.  H.  Send 
FASEB.  BaOieada.  MO. 
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Subatano* 

SgIgcI  conmlllM  tsnMiy# 
ooociuilon 

SdanWlc  Mtralura  raatMT  (ordar 
No.:  prioa  coda;  pitoa) 

ANmM  alucV  raport  (oidar  Hoa  pdoa 
oodaiprtoal 

Oihar  Inionnailon 

8.  Evaluation  ol  the  healih  aapecia  of  hyilrDgenatad  aoy* 
bean  oil  at  a  food  ingredwni  (SCOGS-TO).  PB-266- 
280/ AS. 


10.  Memorandum,  Dec.  14,  1970,  F  R.  Senll,  FASEB, 
Bethesda,  MO. 


'  Mce  tubiect  to  change. 

Reports  in  the  table  with  “PB" 
prefixes  may  be  obtained  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5285  Port 
Royal  Rd..  Springfield,  VA  22161. 

In  addition  to  the  information 
contained  in  the  documents  listed  in  the 
table  above,  the  Select  Committee 
supplemented,  where  appropriate,  its 
reviews  with  specific  Information  fiom 
specialized  sources  as  announced  in  a 
previous  hearing  opportunity  notice 
published  in  the  F^eral  Register  of 
September  23. 1974  (39  FR  334218), 

The  Select  Committee’s  tentative 
report  on  ethoxylated  soya  fatty  acid 
amines  is  available  for  review  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  L^e.  Rockville,  MD 
20857,  and  also  at  the  Public  Information 
Office,  Food  and  Drug  Administration, 
Rm.  3607, 200  C  St.  SW.,  Washington. 

DC  20204.  In  addition,  all  reports  and 
documents  used  by  the  Select 
Committee  to  review  the  ingredients  are 
available  for  review  at  the  office  of  the 
Dockets  Management  Branch. 

To  schedule  the  public  hearing,  the 
Select  Committee  must  be  informed  of 
the  number  of  persons  who  wish  to 
attend  and  the  time  required  to  give 
their  views.  Accordingly,  any  interested 
person  who  wishes  to  appear  at  the 
public  hearing  to  make  an  oral 
presentation  shall  inform  the  Select 
Committee  in  writing  addressed  to  the 
Select  Committee  on  GRAS  Substances. 
Life  Sciences  Research  Office, 
Federation  of  American  Societies  for 
Experimental  Biology.  9650  Rockville 
Pike,  Bethesda,  MD  20014.  A  copy  of 
each  request  shall  be  sent  to  the 
Dockets  Management  Branch  (address 
above).  All  requests  will  be  placed  on 
public  display  in  that  office.  Any  such 
request  must  be  received  by  or 
postmarked  on  or  before  December  8, 
1980,  state  the  substance(s)  on  which  an 
opportunity  to  present  oral  views  is 
requested  and  must  state  how  much 
time  is  being  requested  for  the 
presentation.  Requests  shall  specify  the 
docket  number  found  in  brackets  in  the 
heading  of  this  notice.  As  soon  as 
possible  after  the  request  deadline,  a 
notice  announcing  the  date,  time,  place, 
and  scheduled  presentations  for  any 


public  hearing  that  may  be  requested 
will  be  published  in  the  Federal 
Register. 

The  purpose  of  the  public  hearing  is  to 
receive  data,  information,  and  views  not 
previously  available  to  the  Select 
Committee  about  the  substances  listed 
above.  Information  already  contained  in 
the  scientific  literature  reviews  and  in 
the  tentative  Select  Committee  report 
shall  not  be  duplicated,  although  views 
on  the  interpretation  of  this  material 
may  be  presented. 

Depending  on  the  number  of  requests 
for  opportunity  to  make  oral 
presentations,  the  Select  Committee 
may  reduce  the  time  requested  for  any 
presentation.  Because  of  time 
limitations,  individuals  and 
organizations  with  common  interests  are 
urged  to  consolidate  their  presentations. 
Any  interested  person  may,  in  lieu  of  an 
oral  presentation,  submit  written  views, 
which  shall  be  considered  by  the  Select 
Committee.  Three  copies  of  such  written 
views,  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  notice,  shall  be  addressed  to  the 
Select  Committee  at  the  address  noted 
above  and  must  be  postmarked  no  later 
than  10  days  before  the  scheduled  date 
of  the  hearing.  A  copy  of  any  written 
views  shall  be  sent  to  the  Dockets 
Management  Branch,  Food  and  Drug 
Administration,  and  will  be  placed  on 
public  display  in  that  office. 

A  public  hearing  will  be  presided  over 
by  a  member  of  the  Select  Committee. 
Hearings  will  be  transcribed  by  a 
reporting  service,  and  a  transcript  of 
each  hearing  may  be  purchased  directly 
from  the  reporting  service  and  will  be 
placed  on  public  display  in  the  Dockets 
Management  Branch  (formerly  the 
Hearing  Clerk’s  office)  (HFA-305),  Food 
and  Drug  Administration. 

Dated:  October  29, 1980 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  88-34566  Filed  11-6-60  6:45  am) 

BILUNQ  CODE  411IMI3-M 


[Docket  No.  800-0358] 

Effectiveness  Evaluation  of 
Anthelmintics;  Availability  of  Guideline 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  agency  aimounces  the 
availability  of  a  guideline  for  use'  in 
developing  data  to  establish  the 
effectiveness  of  swine  anthelmintic 
drugs.  The  agency  invites  interested 
persons  to  submit  written  comments  on 
the  guideline. 

ADDRESSES:  The  guideline  is  available 
for  public  examination  at,  and 
comments  may  be  submitted  to,  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  i- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  Single  copies  are  available  from 
the  Information  Services  Staff  (HFV-5). 
Bureau  of  Veterinary  Medicine,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Haines,  Bureau  of  Veterinary 
Medicine  (HFV-138),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-3410. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Food,  Drug,  and  Cosmetic  Act 
requires  that  a  new  animal  drug  be  the 
subject  of  an  approved  new  animal  drug 
application  (NADA)  before  it  may  be 
marketed.  Section  512(b)(1)  of  the  act  (21 
U.S.C.  360b(b)(l))  requires  that  each 
NADA  include  fiill  reports  of 
investigations  which  show  that  the  drug 
is  safe  and  effective  for  use.  Section 
512(d)  of  the  act  (21  U.S.C.  360b(d)) 
describes  the  criteria  that  must  be  met 
before  a  new  animal  drug  may  be 
approved,  including  a  requirement  that  a 
di^’s  effectiveness  be  shown  by 
“substantial  evidence’’  as  defined  in 
section  hl2(d)(3)  (21  U.S.C.  360b(d)(3)). 

The  Bureau  of  Veterinary  Medicine 
has  prepared  a  guideline  that  addresses 
the  type  of  data  to  be  included  in  an 
NADA  for  swine  anthelmintic  drugs  to 
establish  “substantial  evidence”  of 
effectiveness  for  the  drug. 

Requests  for  single  copies  of  the 
guideline  should  be  addressed  to  the 
Information  Services  Staff  (HFV-5) 
(address  above).  A  copy  of  the  guideline 
is  on  file  in  the  office  of  the  Hearing 
Clerk  (HFA-305)  (address  above). 
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Interested  persons  may  submit  written 
comments  on  the  guideline  to  the 
Hearing  Clerk  (HFA-306).  Such 
comments  will  be  considered  in 
determining  whether  amendments  to  or 
revisions  of  the  guideline  are  warranted. 
Comments  should  be  in  four  copies 
(except  that  individuals  may  submit 
single  copies  of  comments),  identiHed 
with  the  Hearing  Clerk  docket  number  , 
found  in  brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  Hearing 
Clerk’s  ofHce  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  3, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  A  ffairs. 

|FR  Doc.  80-34714  Filed  11-6-80;  8:45  am| 

BILLING  CODE  4110-03-M 


[Docket  No.  80G-0412] 

Hoffmann-La  Roche,  Inc.;  Filing  of 
Petition  for  Affirmation  of  GRAS 
Status 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Hoffmann-LaRoche,  Inc.,  has 
filed  a  petition  (GRASP  0GO265) 
proposing  affirmation  that  dl-alpha- 
tocopherol  is  generally  recognized  as 
safe  (GRAS)  for  use  to  aid  in  blocking 
nitrosamine  formation  in  bacon. 
date:  Comments  by  )anuary  6, 1981. 
ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  A.  Dennis,  Bureau  of  Foods 
(HFF-335),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-4750. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (secs.  201(s),  409,  72  Stat.  1784-1788 
as  amended  (21  U.S.C.  321(s),  348))  and 
the  regulations  for  affirmation  of  GRAS 
status  in  §  170.35  (21  CFR  170.35),  notice 
is  given  that  a  petition  (GRASP  0GO265) 
has  been  filed  by  Hoffmann-LaRoche, 
Inc.,  Nutley,  NJ  07110,  proposing 
affirmation  that  dl-alpha-tocopherol 
used  at  a  level  of  0.05  percent  in  bacon 
to  block  nitrosamine  formation  is  GRAS. 
The  petition  has  been  placed  on  display 
at  the  office  of  the  Hearing  Clerk  (HFA- 
305),  Food  and  Drug  Administration. 

Any  petition  that  meets  the  formal 
requirements  outlined  in  §  170.35  is  filed 
by  the  agency.  There  is  no  preHling 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  petition  for  GRAS  affirmation 


should  not  be  interpreted  as  preliminary 
indication  of  suitabibty  for  affirmation. 

Interested  persons,  may,  on  or  before 
January  6, 1981  review  the  petition  and/ 
or  file  comments  (four  copies,  identlbed 
with  the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of  this 
document)  with  the  Hearing  Clerk 
(HFA-305),  Food  and  Drug 
Administration,  RM  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is,  or 
is  not,  GRAS.  A  copy  of  the  petition  and 
received  comments  may  be  seen  in  the 
Hearing  Clerk's  office  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  October  23, 1980. 

Sanford  A.  Miller, 

Director,  Bureau  of  Foods. 

|FR  Doc.  80-34719  Filed  11-6-80;  8:45  ani| 

BILLING  CODE  4110-03-M 


[Docket  No.  80N-0370] 

Prescription  Drugs;  Draft  Guideline 
Patient  Package  Inserts 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice;  clarification  of  comment 
period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  clarifying  its 
policy  on  comments  on  draft  guideline 
patient  package  inserts  (PPI’s).  The 
agency  is  taking  this  action  because  of 
requests  it  has  received  for  an  extension 
beyond  October  27, 1980,  of  the 
comment  period  on  the  agency’s 
guideline  PPI’s  published  September  12, 
1980.  FDA  is  not  granting  an  extension 
of  the  comment  period,  but  will  consider 
late-filed  comments  to  the  extent 
possible. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk’s  office)  (HFA-305), 
Food  and  Drug  Administration,  Rm.  44- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  C.  Groft,  Bureau  of  Drugs 
(HFD-107),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4893. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  12. 1980 
(45  FR  60785),  FDA  published  10  draft 
guidelines  PPI’s  for  the  following  drugs 
and  drug  classes:  ampicilins, 
benzodiazepines,  cimetidine,  clofibrate, 
digoxin,  methoxsalen,  propoxyphene, 
phenytoin,  thiazides,  and  Warfarin.  The 
agency  provided  until  October  27, 1980, 
(or  45  days)  for  comments  on  the  draft 
guideline.  'The  agency  also  stated  its 


intention  to  publish  Bnal  guideline  PIT’s 
in  November  1980,  fcH*  cimetidine, 
clofibrate,  and  propoxyphene,  in 
December  1980,  for  ampicillins, 
phenytoin,  and  warfarin,  and  in  January 
1981,  for  benzodiazepines,  digoxin, 
methoxsalen,  and  thiazides. 

On  October  21, 1980,  Endo 
Laboratories,  Inc,,  Garden  City,  NY 
asked  FDA  for  a  30-day  extension  of  the 
comment  period  on  the  draft  guidelines. 
On  October  22, 1980,  the  American 
College  of  Physicians,  Philadelphia,  PA, 
asked  for  a  30-day  extension  of  the 
comment  period  because  the  college  had 
not  received  an  FDA  mailing  of  copies  of 
the  draft  guideline  PPI’s  until  October 
16.  While  FDA  speciHcally  solicits  the 
submission  of  late-filed  comments 
(comments  received  after  October  27, 
1980)  and  will  consider  them  to  the 
extent  possible,  for  the  following 
reasons  the  agency  declines  to  formally 
extend  the  ofHcial  comment  period. 

FDA  guidelines  are  issued  under 
section  10.90  (21  CFR  10.90)  of  the 
agency’s  administrative  practices  and 
procedures  regulations.  TOA  guidelines 
do  not  establish  legal  requirements,  and 
while  a  person  may  rely  upon  the 
guidelines  with  assurance  that  they  are 
acceptable  to  FDA,  their  use  in  not 
required.  A  drug  manufacturer, 
distributor,  or  dispenser  is  therefore  free 
to  adopt  labeling  that  differs  from  the 
FDA  guideline  PPI  as  long  as  its  PPI 
complies  with  the  agency’s  regulations. 

In  publishing  draft  guideline  PPI's  for 
the  10  drugs  or  drug  classes  to  which  the 
agency  intends  initially  to  apply  the 
requirements,  FDA  provided  45  days  for 
comment.  The  agency  also  published  the 
guidelines  in  a  format  that  permits 
commenters  to  make  written  comments 
directly  on  their  Federal  Register  copy  of 
the  guidelines.  Given  the  length  of  the 
guidelines,  the  issues  they  raise,  and 
their  format,  FDA  believes  that  45  days 
is  adequate  time  to  comment  on  the 
guidelines.  An  extension  of  the  type 
requested  will  prevent  the  agency  from 
meeting  its  scheduled  publication  of 
final  PPI  guidelines  as  announced  in  the 
notice  of  draft  guidelines,  that  is,  in 
November  1980,  December  1980,  and 
January  1981,  With  respect  to  the 
request  of  the  American  College  of 
Physicians,  while  FDA’s  mailing  of 
individual  copies  of  the  proposed 
guidelines  to  organizations  of  health 
professionals  was  intended  to  facilitate 
the  filing  of  comments  by  them,  it  was 
not  intended  to  substitute  for  the  notice 
provided  by  the  publication  of  the  draft 
guidelines  in  the  Federal  Register  of 
September  12.  FDA  will,  nonetheless, 
consider  all  comments  received  before 
the  agency  concludes  the  preparation  of 
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final  guidelines,  even  if  the  comments 
are  received  after  October  27. 

Dated:  November  3, 1980. 

|oseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc.  80-M7III  nied  ll-t-aO;  1ft06  ain| 

BiLUNG  CODE  4110-OS-M 


Small  Business  Participation;  Notice  of 
Open  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  a 
forthcoming  Small  Business  Exchange 
Meeting  to  be  chaired  by  Lloyd  R. 
Claiborne,  Regional  Food  and  Drug 
Director,  Region  V,  Chicago  Field  Office. 
date:  This  meeting  will  be  held  at  9 
a.m.,  Wednesday,  December  10, 1980. 
ADDRESS:  The  meeting  will  be  held  at 
the  Conrad  Hilton  Hotel,  720,  S. 

Michigan  Ave.,  Chicago,  IL  60605. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danny  D.  Homer,  Small  Business 
Representative,  Food  and  Drug 
Administration,  175  W.  Jackson  Blvd., 
Chicago,  IL  60604,  312-353-9406. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  small  businesses  and 
FDA  officials.  The  meeting  will  provide 
a  forum  for  the  owners  and  managers  of 
small  businesses  to  express  their 
concerns  about  FDA,  encourage 
discussion  about  the  effects  of 
regulation  and  regulatory  alternatives, 
convey  knowledge  about  the  agency’s 
operations  and  procedures,  and  increase 
participation  by  small  businesspersons 
in  FDA's  decisionmaking  process. 

Dated:  November  3, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  A ffairs. 

|FR  Doc  80-34715  Filed  11-6-80:  8:45  am) 

BILUNG  CODE  4110-03-M 


Small  Business  Participation;  Notice  of 
Open  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  a 
forthcoming  Small  Business  Exchange 
Meeting  to  be  chaired  by  Caesar  A.  Roy, 
Regional  Food  and  Drug  Director, 

Region  II,  New  York  Field  Office. 

DATE:  This  meeting  will  be  held  at  1 
p.m.,  Tuesday,  December  9, 1960. 


ADDRESS:  The  meeting  will  be  held  at 
the  East  Orange  Library.  21  S.  Arlington 
Ave.,  East  Orange,  NJ  07018. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Walden,  Small  Business 
Representative,  Food  and  Drug 
Administration,  20  Evergreen  Place,  East 
Orange,  NJ  07018,  201-645-6365. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  small  businesses  and 
FDA  officials.  The  meeting  will  provide 
a  forum  for  the  owners  and  managers  of 
small  businesses  to  express  their 
concerns  about  FDA,  encourage 
discussion  about  the  effects  of 
regulation  and  regulatory  alternatives, 
convey  knowledge  about  the  agency’s 
operations  and  procedures,  and  increase 
participation  by  small  businesspersons 
in  FDA’s  decisionmaking  process. 

Dated:  November  3. 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-34716  Filed  11-6-80: 8:46  am| 

BILUNG  CODE  4110-03-M 


Small  Business  Participation;  Notice  of 
Open  Meeting 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice  of  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  a 
forthcoming  Small  Business  Exchange 
Meeting  to  be  chaired  by  James  W. 
Swanson,  Regional  Food  and  Drug 
Director,  Regions  X  and  IX,  Seattle  Field 
Office  and  San  Francisco  Field  Office. 

DATE:  This  meeting  will  be  held  at  1:30 
p.m.,  Wednesday  17, 1980. 

ADDRESS:  The  meeting  will  be  held  at 
the  Santa  Ana  Public  Library,  Spurgeon 
Room,  26  Civic  Center  Plaza,  Santa  Ana, 
CA  92702. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Lawrence  Stevens,  Small  Business 
Representative,  Food  and  Drug 
Administration,  1600  N.  Broadway, 

Santa  Ana,  CA  92706,  714-830-2380. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  small  businesses  and 
FDA  officials.  The  meeting  will  provide 
a  forum  for  the  owners  and  managers  of 
small  businesses  to  express  their 
concerns  about  FDA,  encourage 
discussion  about  the  effects  of 
regulation  and  regulatory  alternatives, 
convey  knowledge  about  the  agency’s 
operations  and  procedures,  and  increase 
participation  by  small  businesspersons 
in  FDA’s  decisionmaking  process. 


Dated:  November  3. 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  86-34717  Filed  I1-6-8D:  8:45  amt 
BILLING  CODE  4110-03-M 


National  Institutes  of  Health 

Aging  Review  Committee;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Aging  Review  Committee,  National 
Institute  on  Aging,  on  December  3-4, 

1980,  in  Building  31,  Conference  Room  8, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the  public 
from  9:00  a.m.  to  10:00  a.m.  on  December 
3,  for  introductory  remarks.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  Section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  December 
3,  from  10:00  a.m.  to  adjournment  on 
December  4,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  Ms.  June 
C.  McCann,  Committee  Management 
Officer,  NIA,  Building  31,  Room  2C08, 
National  Institutes  of  Health,  Bethesda, 
maryland.  Area  Code  301,  496-4120,  will 
provide  summaries  of  meetings  and 
rosters  of  Committee  members  as  well 
as  substantive  program  information. 

Dated;  October  28, 1980. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.866,  Aging  Research,  National 
Institutes  of  Health.) 

Note. — NIH  programs  are  not  covered  by  - 
OMB  Circular  A-95  because  the  fit  the 
description  of  “programs  not  considered 
appropriate’’  in  section  8(b)(4)  and  (5)  of  that 
Circular. 

|FR  Doc.  80-34770  Filed  11-6-80;  &45  am| 

BILLING  CODE  4110-08-M 


Breast  Cancer  Task  Force  Committee; 
Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Breast  Cancer  Task  Force  Committee, 
National  Cancer  Institute,  December  9- 
10, 1980,  Building  1,  Wilson  Hall, 
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National  Institutes  of  Health,  Bethesda, 
Maryland  20205.  The  entire  meeting  will 
be  open  to  the  public  from  8:30  a.m.  on 
December  9  through  adjournment  on 
December  10, 1980.  Agenda  items  will 
include  workshops  on  luteal  phase 
defects  in  breast  cancer  risks. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  4B43,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  D.  Jane  Taylor,  Executive 
Secretary,  National  Cancer  Institute, 
Landow  Building,  Room  4A22,  7910 
Woodmont  Avenue,  Bethesda,  Maryland 
20014  (301/496-6718)  will  furnish 
substantive  program  information. 

Dated:  October  28, 1980. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH 

IFR  Doc.  80-34767  Filed  11-6-80;  8:45  am| 

BILLING  CODE  4110-08-M 


Institutional  Biosafety  Committee 
Chairpersons;  Meeting 

Notice  is  hereby  given  of  a  Workshop 
for  the  Institutional  Biosafety  Committee 
(IBC)  Chairpersons.  The  Workshop  is 
being  held  on  November  24  and  25, 1980, 
at  the  Shoreham  Hotel  on  Calvert  St., 
Washington,  D.C.  and  is  being 
sponsored  by  the  National  Institute  of 
Allergy  and  Infectious  Diseases.  The 
meeting  will  convene  at  9:00  a.m.  on 
November  24, 1980  and  will  be  open  to 
the  public;  attendance  will  be  limited  to 
space  available. 

The  Workshop  is  designed  to  provide 
an  opportunity  for  the  Chairpersons  of 
all  Institutional  Biosafety  Committees  to 
study  together  how  best  to  address  and 
resolve  some  problems  they  may  face 
and  to  serve  as  a  stimulus  for  action  at 
the  local  level.  In  addition,  the 
Workshop  will  serve  as  the  first  stage  of 
a  formal  evaluation  process  to  assess 
whether  the  IBCs  as  constituted  have 
been  able  to  meet  the  increasing 
responsibilities  that  changes  in  the  NIH 
Guidelines  for  Recombinant  DNA 
Research  have  thrust  upon  them  and  to 
identify  and  seek  solutions  to  problems 
iit  both  the  federal  and  institutional 
level. 

Topics  covered  during  the  meeting  in 
plenary  sessions  will  include: 

•  Review  and  Update  of  the  NIH 
Guidelines  for  Recombinant  DNA 
Research. 

•  Recombinant  DNA  Advisory 
Committee  Procedures  and  Operations. 


•  Operations  of  Institutional 
Biosafety  Committees  (IBC). 

•  Other  Federal  Regulations  and 
Guidelines  that  Impact  on  Biomedical 
Science. 

•  Proposed  plan  for  evaluation  of  the 
IBCs. 

In  addition  to  the  plenary  sessions 
there  will  be  three  workshops: 

•  The  IBC  as  a  Means  of 
Implementing  Institutional  Oversight. 

•  Health  Surveillance,  Monitoring  and 
Certification. 

•  IBC  Procedures  and  Operations. 

Further  detailed  information  can  be 

obtained  from  Dr.  John  Nutter,  Chief, 
Office  of  Specialized  Research  & 
Facilities,  National  Institute  of  Allergy  & 
Infectious  Diseases,  National  Institutes 
of  Health,  Bethesda,  Maryland  20205, 
(301^96-6752). 

Dated:  October  28, 1980. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH. 

OMB's  “Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements”  (45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announoements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  federal 
program  would  be  included  as  many  federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Note. — NIH  programs  are  not  covered  by 
OMB  Circular  A-95  because  they  fit  the 
description  of  "programs  not  considered 
appropriate”  in  Section  8(b)  (4)  and  (5)  of  that 
Circular. 

|FR  Doc.  80-34785  Filed  11-6-80:  8:45  am| 

BILLING  CODE  4110-0e-M 


Large  Bowel  and  Pancreatic  Cancer 
Review  Committee;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Large  Bowel  and  Pancreatic  Cancer 
Review  Committee  (Large  Bowel 
Subcommittee),  National  Cancer 
Institute,  December  4-5, 1980,  Prudential 
Building,  10th  Floor  Dining  Room, 
Houston,  Texas.  The  meeting  will  be 
open  to  the  public  on  December  4,  from 


7:30  p.m.  to  8:00  p.m.,  to  review 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  Section 
10(d)  of  F^blic  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  December 
4,  from  8:00  p.m.  to  adjournment,  and  on 
December  5,  from  8:30  a.m.  to 
adjournment,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  4B43,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  a  roster  of  committee 
members,  upon  request. 

Dr.  Vincent  J.  Cairoli,  Executive 
Secretary,  National  Cancer  Institute, 
Blair  Building,  Room  312,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205  (301/427-8800)  will  furnish 
substantive  program  information. 

Dated:  October  28. 1980. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  13.393, 13.394, 13.395,  Project  grants 
in  cancer  cause  and  prevention  research, 
cancer  detection  research,  and  cancer 
treatment  research.  National  Institutes  of 
Health) 

Note. — NIH  programs  are  not  covered  by 
OMB  Circular  A-95  because  they  fit  the 
description  of  “programs  not  considered 
appropriate"  in  section  8(b)  (4)  and  (5)  of  that 
Circular. 


Microbiology  and  Infectious  Diseases 
Advisory  Committee;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Advisory  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases, 
December  4, 1980  at  the  National 
Institutes  of  Health,  Building  31 C, 
Conference  Room  7,  Bethesda, 

Maryland. 

The  meeting  will  be  open  to  the  public 
on  December  4  from  9:00  a.m.  to 
approximately  10:00  a.m.  to  discuss 
program  policies  and  issues.  Attendance 


Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  80-34768  Filed  11-6-80;  8:45  am| 
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by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6j,  Title  5,  U.S.  Code,  and 
Section  10(d)  of  Public  Law  92-463,  the 
meeting  of  the  Committee  will  be  closed 
to  the  public  on  December  4  from 
approximately  10:00  a.m.  until 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals. 
These  applications,  proposals,  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  Robert  L.  Schreiber,  Chief,  Office 
of  Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland,  telephone 
(301)  496-5717,  will  provide  summaries 
of  the  meetings  and  rosters  of  the 
Council  members  as  requested. 

Dr.  Thelma  N.  Fisher,  Executive 
Secretary',  Microbiology  and  Infectious 
Diseases  Advisory  Committee,  NIAID, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20205,  telephone  (301)  496- 
7465,  will  provide  substantive  program 
information. 

Dated:  October  28, 1980. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.855,  Pharmacological 
Sciences:  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

Note. — NIH  programs  are  not  covered  by 
0MB  Circular  A-95  because  they  fit  the 
description  of  “programs  not  considered 
appropriate”  in  section  8(b)  (4)  and  (5)  of  that 
Circular. 

|n<  Doc.  80-.1476e  Filed  11-6-SO;  S:45  <iin| 

BILUNQ  CODE  4110-OS-«I 


National  Eye  Institute,  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Eye  Institute,  December  1  and  2, 1980. 
Building  31,  Room  6A-35,  National 
Institutes  of  Health,  Bethesda, 

Maryland. 

This  meeting  will  be  open  to  the 
public  on  December  1  from  8:30  a.m. 
until  approximately  2:30  p.m.  for  general 
remarks  by  the  Institute’s  Acting 
Scientific  Director  on  matters 


concerning  the  intramural  programs  of 
the  National  Eye  Institute.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  Section  552b(c)(6),  Title  5,  U.S. 
Code  and  Section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to  the 
public  on  December  1  from 
approximately  2:30  p.m.  until 
adjournment  and  the  entire  day  on 
December  2  for  review,  discussion,  and 
evaluation  of  individual  projects 
conducted  by  the  Laboratory  of  Vision 
Research,  NEl.  This  evaluation  and 
discussion  could  reveal  personal 
information  concerning  individuals 
associated  with  the  projects,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy.  Consequently,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure. 

Mr.  Julian  Morris,  Chief,  Office  of 
Program  Planning  and  Scientific 
Reporting,  National  Eye  Institute, 
Building  31,  Room  6A-25,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205  (telephone  301/496-5248),  will 
furnish  summaries  of  the  meeting  and 
rosters  of  committee  members. 

Substantive  program  information  may 
also  be  obtained  from  Dr.  Jin  Kinoshita, 
Acting  Scientific  Director,  National  Eye 
Institute.  Building  6,  Room  222-A, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (telephone  301/496- 
3552). 

Dated:  October  28, 1980. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

|FR  Doc.  80-34769  Filed  11-6-80.  8:45  Hm| 

BILLING  CODE  4110-e8-M 


National  Institute  of  Arthritis, 
Metabolism,  and  Digestive  Diseases, 
Board  of  Scientific  Counseiors; 

Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Arthritis,  Metabolism,  and 
Digestive  Diseases,  November  20-22, 
1980,  National  Institutes  of  Health, 
Building  2.  Room  102,  Bethesda, 
Maryland  20205. 

This  meeting  will  be  open  to  the 
public  from  7:30  to  10:00  p.m.  on 
November  20,  from  9:(X)  a.m.  to  4:30  p.m. 
on  November  21,  and  from  9:00  to 
approximately  IIKX)  a.m.  on  November 
22.  The  open  portion  of  the  meeting  will 
be  devoted  to  scientific  presentationa  by 


various  laboratories  of  the  NIAMDD 
intramural  research  program. 

Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Section  552b(c)(6),  Title  5,  U.S. 
Code  and  Section  10(d)  of  Pub.  L.  92-463, 
the  meeting  will  be  closed  to  the  public 
from  7:(X)  to  7:30  p.m.  and  10:(X)  to  10:30 
p.m.  on  Thursday,  November  20,  from 
4:30  to  5:30  p.m.  on  November  21,  and 
from  approximately  11:30  a.m.  to  12:30 
p.m.  on  Saturday,  November  22,  for  the 
review,  discussion,  and  evaluation  of 
individual  intramural  programs  and 
projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meeting  and  rosters 
of  the  members  will  be  provided  by  the 
Committee  Management  Office, 

National  Institute  of  Arthritis, 
Metabolism,  and  Digestive  Diseases, 
Building  31,  Room  9A46,  Bethesda, 
Maryland  20205.  Further  information 
concerning  the  meeting  may  be  obtained 
by  contacting  the  office  of  Dr.  J.  E.  Rail, 
Executive  Secretary,  Board  of  Scientific 
Counselors,  National  Institutes  of 
Health,  Building  10,  Room  9N-222, 
Bethesda,  Maryland  20205,  (301)  496- 
4128. 

Dated:  October  28, 1980. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH. 

|FR  Doc:.  80-34764  Filed  11-6-80;  8:45  am| 

BILLING  CODE  4110-08-M 


Public  Health  Service 

Care  and  Treatment  of  Seamen  and 
Certain  Other  Persons;  Delegations  of 
Authority 

Notice  is  hereby  given  that  the 
following  delegations  and  redelegations 
have  been  made  under  section  322  of  the 
Public  Health  Service  Act  (42  U.S.C, 

249),  as  amended.  Care  and  Treatment 
of  Seamen  and  Certain  Other  Persons: 

1.  Delegation  from  the  Assistant 
Secretary  for  Health  to  the 
Administrator,  Health  Services 
Administration,  with  authority  to 
redelegate,  of  authority  under  section 
322  of  the  Public  Health  Service  Act  (42 
U.S.C.  249),  as  amended,  including  the 
authority  under  section  322(e)  to  make 
grants  and  contracts  to  private  and  non¬ 
profit  organizations  for  the  purpose  of 
providing  mental  health  care.  However, 
the  delegation  to  the  Administrator, 
Health  Services  Administration  does  not 
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include  the  authority  delegated  by  the 
Assistant  Secretary  for  Health  to  the 
Administrator.  Alcohol.  Drug  Abuse, 
and  Mental  Health  Administration 
under  section  322(e)  of  the  Public  Health 
Service  Act  (42  U.S.C.  249(e])  to  make 
grants  and  contracts  to  private  and  non¬ 
profit  organizations  for  the  purpose  of 
providing  mental  health  care  for  the 
Haitian/Cuban  Initiative,  insofar  as  the 
authority  applies  to  the  functional 
responsibility  assigned  to  the  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration. 

2.  Delegation  from  the  Assistant 
Secretary  for  Health  to  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  with 
authority  to  redelegate,  of  authority 
under  section  322(e)  of  the  Public  Health 
Service  Act,  (42  U.S.C.  249(e)),  as 
amended,  to  make  grants  and  contracts 
to  private  and  non-profit  organizations 
for  the  purpose  of  providing  mental 
health  care  for  the  Haitian/Cuban 
Initiative,  insofar  as  the  authority 
applies  to  the  functional  responsibility 
assigned  to  the  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration. 

3.  Redelegation  h-om  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  to 
the  Director,  National  Institute  of 
Mental  Health,  without  authority  to 
redelegate,  of  authority  under  section 
322(e)  of  the  Public  Health  Service  Act 
(42  U.S.C.  249(e)).  as  amended,  insofar 
as  the  authority  applies  to  the  functional 
responsibilities  of  the  National  Institute 
of  Mental  Health  to  make  grants  and 
contracts  to  private  and  non-profit 
organizations.  The  delegation  to  the 
Director,  National  Institute  of  Mental 
Health  does  npt  include  the  authority 
delegated  by  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration  to  the  PHS  Regional 
Health  Administrators  to  make  grants 
and  contracts  to  existing  community 
mental  health  centers  within  their 
respective  jurisdictions,  insofar  as  the 
authority  applies  to  their  functional 
responsibility,  for  the  purpose  of 
providing  mental  health  care  for  the 
Haitian/Cuban  Initiative. 

4.  Redelegation  from  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  to 
the  PHS  Regional  Health 
Administrators,  without  authority  to 
redelegate,  of  authority  under  section 
322(e)  of  the  Public  Health  Service  Act 
(42  U.S.G.  249(e)),  as  amended,  to  make 
grants  and  contracts  to  existing 
community  mental  health  centers  within 
their  respective  jurisdictions,  for  the 
purpose  of  providing  mental  health  care 
for  the  Haitian/Cuban  Initiative,  insofar 


as  the  authority  applies  to  the  Regional 
Health  Administrators  functional 
responsibilities. 

I^evious  delegations  to  the 
Administrator.  Health  Services 
Administration,  of  the  authority  under 
section  322  of  the  Public  Health  Service 
Act  have  been  superseded.  Provision 
has  been  made  for  previous 
redelegations  within  the  Health  Services 
Administration  to  remain  in  effect 
pending  further  redelegations. 

The  above  delegations  and 
redelegations  became  effective  on 
October  8, 1980. 

Dated:  October  30. 1980.  " 

Jack  N.  Markowitz, 

Acting  Director,  Office  of  Management. 

ire  Doc.  110-34713  Filed  11-6-aO:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Computation  of  Royalties  on 
Phosphate  Production  on  Public  Lands 

agency:  Department  of  the  Interior, 
Geological  Survey. 

ACTION:  Advance  notice  of  proposed 
adoption  of  a  new  method  of  computing 
royalty  payments  to  the  Federal 
Government  on  phosphate  rock  mined 
on  public  lands. 

SUMMARY:  This  notice  solicits  comments 
concerning  a  proposal  to  revise  the 
method  for  determining  mine  values  for 
the  purpose  of  computing  royalties  on 
phosphate  rock  produced  on  Federal 
leases  in  the  States  of  Idaho,  Montana, 
Utah,  and  Wyoming. 

DATE:  Written  comments  due  by 
December  8, 1980. 

ADDRESS:  Written  comments  should  be 
addressed  to:  Andrew  V.  Bailey.  Chief. 
Branch  of  Solid  Minerals  Management, 
U.S.  Geological  Survey,  Naticmal  Center, 
MS  650,  Reston,  Virginia  22092. 

FOR  FURTHER  INFORMATION  CONTACT. 
Barney  Brunelle,  District  Mining 
Supervisor,  U.S.  Geological  Survey.  150 

S.  Arthur  Street,  P.O.  Box  1610, 

Pocatello,  Idaho  83201,  Telephone  No; 
208-236-6860. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10  of  the  Mineral  Leasing  Act 
of  February  25, 1920  (41  Stat.  440),  as 
amended  by  the  Act  of  June  3, 1948  (62 
Stat.  289:  30  U.S.C.  212),  and  30  CFR 
231.61,  Value  Basis  for  Royalty 
Computation,  the  Geological  Survey 
proposes  to  adopt  a  new  method  for 
determining  mine  values  for  computing 
royalties  on  phosphate  rock  produced  on 
Federal  leases  in  the  States  of  Idaho, 
Montana,  Utah,  and  Wyoming. 


On  May  13, 1976,  the  Secretary  of  the 
Interior  adopted  a  method  of  computing 
royalty  payments  to  the  Federal 
Government  for  phosphate  rock  mined 
on  Federal  lands.  The  method  adopted 
was  based  on  the  average  arm’s-length 
sales  price  received  for  beneficiated/ 
calcined  phosphate  rock  with 
deductions  allowed  for  trasportation 
and  processing.  The  “proportion  of 
profit"  attributable  to  mining  was 
included  in  the  gross  value  of  the 
product  at  the  mine  on  which  the  royalty 
was  assessed. 

During  the  period  of  1975  through 
1979,  arm's-length  sales,  both  long-term 
sales  and  spot  sales,  were  of  sufficient 
magnitude  to  establish  a  realistic 
product  value.  In  1980,  however,  arms's- 
length  sales  diminished  to  less  than  1 
percent  of  total  mine  production  in  the 
western  phosphate  region.  With  such 
limited  sales  data  on  which  to  base  a 
value,  the  suitability  of  the  method 
adopted  in  1976  is  extremely 
questionable.  Therefore,  it  is  proposed 
that  the  method  adopted  on  May  13, 

1976,  expire  at  the  end  of  1960. 

With  the  adoption  of  this  proposal,  it 
will  be  necessary  to  develop  a  new 
method  for  computing  mine  value  for 
royalty  purposes  for  the  1981  production 
year  and  succeeding  years. 

Under  existing  Federal  phosphate 
lease  terms,  the  Secretary  of  the  Interior 
may  establish  reasonable  minimum 
value  for  the  purpose  of  computing 
royalty  on  any  of  the  deposits  presently 
leased.  This  takes  into  consideration  the 
highest  price  paid  for  a  part  or  a 
majority  of  the  production  of 
comparable  products  from  the  same 
general  area,  the  price  received  by  the 
lessee  posted  prices,  mining  costs,  and 
other  relevant  economic  factors. 

Most  of  the  phosphate  mined  on 
Federal  lands  in  the  West  is  from  the 
State  of  Idaho  and  includes  all  of  the 
phosphate  rock  mined  on  Indian  lands 
which  is  located  within  the  same 
general  area.  In  early  1980,  a  valuation 
method  for  phosphate  rock  mined  form 
the  Fort  Hall  Indian  Reservation  in 
Idaho  was  adopted  following 
negotiations  between  the  Shoshone- 
Bannock  Tribe,  the  Bureau  of  Indian 
Affairs,  and  the  producing  companies. 
These  nogotiations  were  based  on 
studies  conducted  to  determine  the 
value  of  mined  phosphate,  and  therefore 
represent  the  best  information  available 
to  establish  reasonable  values  for  the 
purpose  of  computing  royalty. 

The  above  method  now  in  use  for  ' 
assessing  royalty  on  production  of 
phosphate  form  Indian  lands  in  Idaho 
consists  of  an  established  base  value  for 
the  1979  production  year.  This  value 
was  set  at  $.337  for  each  unit  of  P2OS.  For 
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each  dry  ton  (2,000  pounds]  of  ore,  the 
value  is  the  percent  grade  multiplied  by 
$.337.  For  example,  27  percent  PaO»  ore 
would  be  valued  at  $9,099  per  ton. 

For  succeeding  years,  the  1979  value  is 
indexed  to  the  annual  averae  of  the 
Comsumer  Price  Index-Urban  (CPI-U). 
Utilizatioh  of  the  CPI-U  was  the  result 
of  the  negotiated  settlement,  with  full 
recognition  that  the  selected  index  bore 
no  relationship  to  mined  phosphate. 

While  the  method  adopted  by  the 
Secretary  in  1976  utilized  actual  sales 
and  cost  data  specific  to  the  Idaho 
phosphate  operations,  its  utility  is  no 
longer  viable  because  of  diminished 
arm's-length  sales.  Also,  this  method 
was  cumbersome,  as  it  required  the 
phosphate  lessees  to  submit  all  their 
costs  and  sales  data.  These  data,  in  turn, 
were  audited  by  the  Department  and, 
after  several  months,  a  gross  value  was 
established.  In  most  years,  the  royalty 
assessment  was  not  determined  until 
after  the  mining  year  was  completed. 
Utilization  of  an  indexing  system  will 
preclude  these  annual  or  periodic 
requirements  and  the  royalty  cost  will 
be  known  prior  to  mining. 

The  proposed  method  will  adjust  the 
unit  value  of  PxOs  annually,  based  on  the 
index  selected.  The  unit  value  for  each 
calendar  year  will  be  adjuste.d  annually 
by  multiplying  $0,337  by  the  average 
index  for  the  preceding  calendar  year 
and  dividing  the  product  by  the  average 
annual  index  for  1979.  The  resultant  unit 
value  is  multiplied  by  the  percent  PaOs  in 
the  crude  ore,  to  determine  mine  value. 
This  method  of  determining  crude  ore 
value  would  apply  to  crude  phosphate 
ore  removed  form  Federal  leases 
oegiiming  in  calendar  year  1981. 

No  specific  index  has  been  selected. 
Although  the  CPI-U  was  agreed  upon 
for  the  Fort  Hall  Indian  Reservation 
lands,  no  speciHc  Index  has  been 
selected  for  use  on  Federal  lands.  For 
this  reason,  comments  are  requested 
u’ith  respect  to:  (1(  selection  of  an  Index 
and  (2)  proposals  for  other  methods  of 
phosphate  ore  Valuation. 

Dated:  November  3, 1980. 

Don  E.  Kash, 

Chief,  Conservation  Division. 
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Bureau  of  Land  Management 

Arizona;  Announcement  of  Final 
Intensive  Wilderness  Inventory 
Decision 

I  hereby  announce  my  final  intensive 
inventory  decision  under  the  authority 
of  Sec.  603  of  the  Federal  Land  Policy 
and  Managment  Act  (FLPMA)  and  in 


accordance  with  the  guidelines  in  the 
September  27, 1978,  BLM  Wilderness 
Inventory  Handbook  and  Organic  Act 
Directive  No.  78-61,  Change  3. 

The  proposed  intensive  inventory 
decision  was  published  in  the  May  30, 
1980,  Federal  Register  page  36525,  which 
initiated  a  90-day  public  comment 
period.  A  supplement  to  the  May  30 


announcement,  which  amended  the 
announced  wilderness  inventory,  was 
published  in  the  July  24, 1980,  Federal 
Register,  page  49364. 

These  Federal  Register  notices  stated 
that  the  public  comment  period  was  to 
end  on  August  28, 1980  and  gave  the  . 
following  State  Wilderness  Study  Area 
units  and  acreages: 


- 

Districts 

Acres  Acres 

intensive  proposed 
Inventoried  lor  WSA 

(Units) 

Acres 

proposed  to 
lie  dropped 

.  1,576,672  463,618 

(25) 

(35) 

(19) 

(19) 

1,093.054 

.  1,867,081  907,024 

960,057 

.  311,333  191.731 

119,602 

Yuma . 

. . . . 

.  680,455  337,965 

342,490 

state . 

. . . . 

.  4,435,541  1,920,338 

(98  WSA  s) 

2,515,203 

Thirteen  public  meetings  were  held 
throughout  Arizona  during  the  90-day 
comment  period.  Verbal  and  written 
comments  concerning  the  wilderness 
characteristics  of  the  WSA  imits  were 
filed  in  the  permanent  documentation 
files.  Those  comments  which  provided 
new  information  were  field  checked  and 
verified.  Specific  comments  which 
disagreed  with  BLM's  judgment  of  the 
application  of  the  wilderness  criteria 
mandated  by  Sec.  603  of  the  FLPMA  of 
1976  were  also  field  checked.  The 
comments  received  during  the  public 
comment  period  resulted  in  WSA 
boundary  adjustments,  dropping  some 
recommended  WSAs  from  further 
wilderness  consideration  and  adding 
other  WSA  units  which  were  proposed 
to  be  released  from  Sec.  603  of  FLPMA. 

Public  comments  received  during  this 
period  are  on  file  in  the  BLM  District 
offices  responsible  for  management  of 


the  specific  inventory  unit  in  question. 
WSA  final  decision  maps  and  summary 
narratives  are  available  from  any 
Arizona  BLM  office  listed  at  the  end  of 
this  notice. 

The  WSA  final  decision  is  set  forth  in 
the  following  tables  which  list  each 
inventory  unit.  Approximately  1,941,426 
acres  (94  units]  have  been  determined  to 
possess  wilderness  characteristics  as 
set  forth  in  Sec.  2(c]  of  the  1964 
Wilderness  Act  and  are  WSAs.  The 
remaining  areas,  consisting  of  about 
2,467,398  acres,  have  been  determined 
not  to  possess  wilderness 
characteristics  as  set  forth  in  Sec.  2(c]  of 
the  1964  Wilderness  Act  and  is  therefore 
dropped  fi'om  further  consideration 
under  the  wilderness  review  process 
and  released  from  the  constraints  of 
interim  management  as  specified  in  Sec. 
603(c]  of  the  FLMPA  of  1976. 


Wilderness  Study  Area  Final  Decision 


Inventory  units  name 

Unit  number 

Acres  Acres  Acres  Final  acres 

intensively  proposed  proposed  Final  WSA  to  be 
inventoried  for  WSA  to  be  acres  dropped 

dropped 

A2-01 0-006 . . . 

.  26,502 

14,988 

14,988 

AZ-010-006A 

10,170  . 

10,170 

AZ-01(M)06B 

1,226  . 

1,226 

AZ-010-006C 

106  . 

106 

AZ-010-006D 

12  . 

12 

AZ-01 0-008/01 9 

136.859 

5.083 

5,083 

AZ-01(>>008A/19 

124,428  . 

124,428 

AZ-010-008B 

7,348  . 

7,348 

AZ-010-009. 

25,656 

12,913 

12,943 

12,913 

House  Rock  Valley . . 

AZ-010-010 _ _ _ 

.  15,437 

0 

15[437 

0 

15,437 

Buffalo  Range . . . 

AZ-010-011 _ _ 

.  25.139 

0 

25,139 

0 

25,139 

North  Canyon . 

AZ-01 0-01 2 . 

.  8,550 

0 

8,550 

0 

8,550 

Arxlerson  Ranch . . . 

AZ-010-014. 

6,053 

0 

6,053 

0 

6.053 

Round  Valley . 

AZ-01 0-01 5. 

5,708 

0 

5,708 

0 

5,708 

Big  Ridge . 

AZ-010-016. 

6,912 

0 

6,912 

0 

6,912 

Sand  Hills . . . 

AZ-010-017. 

17,408 

0 

17,408 

0 

17,408 

Conai  Valley . . . 

AZ-010-018.  „  _ 

9,164 

0 

9,164 

0 

9,164 

AZ-010-020. 

Pine  Hollow  Canyon . 

AZ-010-021 . 

11  [635 

0 

11  [635 

0 

1l[635 

Buckskin  Mtns . . 

AZ-010-022 . . . . 

-  9,064 

0 

9,064 

0 

9,064 
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WHdemess  Study  Area  Final  Decision— Continued 


Inventory  units  name 

Unit  number 

Acres  Acres 

inlenskmly  proposed 
inventoriad  lorWSA 

Acres 

proposed  FMMWSA 
to  be  acres 

dropped 

=inal  acres 
tobe 
dropped 

A7-010-0P3 . 

AZ-010-094 . 

5,171 

0 

LeFevre  Canyon.... _ _ 

AZ-010-025_„ . . 

_  18’912 

0 

18.912 

• 

18,912 

Muggings  Flat _ ....  _ 

AZ  .010-026 _ ^7. . . 

_  17.884 

0 

17,894 

0 

17,894 

Sninaruinp  CHH _ 

AZ-01<M)2/ . . . . 

13.696 

0 

13,806 

6 

13.686 

AZ-010-02>ft . 

Pigeon  Can^  East _ _ _ 

AZ-010-029 . . 

_  20.275 

0 

20,275 

6 

20,275 

Little  Cedar  KnoR _ 

AZ-010-030 _ _ _ _ 

_  10.320 

0 

10,320 

0 

10,320 

Knab  Creek.... _ _ _ 

AZ-010-031 _ _ _ 

-  49,565 

39,907 

9,658 

39.907 

9,656 

Sootts  Hole . .  . 

A2-010-032..... . . . . 

_  11.264 

0 

11.264 

0 

11,264 

Hack  Canyon  (A) . 

AZ-010-033A. _ _  _ 

70,046 

63.662 

6.364 

63882 

6.364 

Hack  Canyon  (B) . 

AZ-010-033B . . . . . 

10,802 

0 

io.aot 

0 

10.802 

A7-010-(m  . 

Yellowstone  Mesa. . 

,  . 

AZ-010-039 . . 

51^19 

0 

5i!519 

0 

51.519 

AZ-010-040 . . . 

Cottonwood  PoM 

AZ-010-041 

e^TOO 

6.449 

341 

6,449 

341 

Wild  Band  Pockets _ 

AZ-010-04S 

7,706 

0 

7,706 

0 

7,706 

AZ-010-047 

Hancock  Knols....- _ 

AZ-010.048 

12.189 

0 

12,186 

0 

1^189 

Broad  Canyon . . 

AZ-010-049 

4,122 

0 

4,122 

6 

4.122 

Toroweap ...... _ 

AZ-010-0S0 

5.427 

5.312 

115 

5.312 

115 

Mt  Logan _ _ -.... 

AZ-010-0S1 

18.606 

8.803 

9,806 

8,803 

9.805 

Mt.  Trumbull _ _ 

AZ-010-052 

8.400 

7.285 

1.115 

7,265 

1.115 

Marshall  Ranch _ .... 

AZ-01(M)53 

5.556 

0 

5.565 

0 

5,555 

Pugh  KnoR _  _ 

AZ-010-05S 

25.702 

0 

25,702 

0 

25.702 

Crosby  Tank _ 

AZ-010-OS6 

8,320 

0 

8,320 

0 

8,320 

Nickalas . . . . 

A2-010-057 

15.633 

0 

15,633 

0 

15.633 

Hurricane  Clifis . . 

AZ-010-058 

36.071 

0 

36,071 

0 

36.071 

Vunkaret . .  . . 

AZ-010-056 

43,059 

0 

43,059 

6 

43,059 

Flat  Top . . . . 

AZ-010-062 

9,068 

0 

9,068 

0 

9,068 

Rocks  . . .  . 

AZ-010-063  .  . 

8,960 

0 

8,900 

0 

8.960 

Snake  Pond _ _ _ 

AZ-01 0-064 

13,309 

0 

13,308 

0 

13.309 

White  Pockete _  .. 

AZ-010-06S  . 

8,653 

0 

8,053 

0 

6,653 

East  Antelope _ 

AZ-010-066  .... 

6,969 

0 

6,969 

0 

6,988 

Atkins  Well _ _ 

AZ-010-067.  ... 

6,451 

0 

6,451 

0 

6.461 

AZ-010-06e 

A7-nia-nfiQ  . 

22,950 

0 

0 

Cottomvood  Canyon _ 

AZ-010-071_  . . 

41 '472 

0 

4V472 

0 

41^472 

AZ-01(M)72 _ _ 

...  29,266 

0 

29,286 

0 

Yellow  Horse  Flat _ 

AZ-010-073A. _ : . 

10,440 

0 

10,440 

0 

10,440 

OuaR  Draw _ _ 

A2-010-073B . 

.  22.540 

0 

22,540 

0 

22.540 

Seegmiller _ _ 

AZ-010-074  _  _ 

8,550 

0 

8,550 

0 

8.550 

Gyp  Pocket _ 

AZ-010-076 

7,275 

0 

7,275 

0 

7.275 

Nutter  Pond _ 

AZ-010-077 

_  9,467 

0 

9,467 

0 

9,467 

Lower  Hurricane... . 

AZ-010-078  .  __ 

51,018 

0 

5,018 

0 

5.016 

Navajo . . . 

AZ-010-079 

_  4,996 

0 

4,906 

0 

4,906 

Hole-in-Wal _ _ 

Az-oio-oeo 

19,507 

0 

19.507 

0 

19,507 

Main  Street _ 

AZ-010-081 

_  10,163 

0 

10.163 

0 

10,163 

Hard  Pond . . . 

AZ-010-062  . 

_  12,133 

0 

12,133 

0 

12.133 

Hooter _ _ 

AZ-010-083 

7,665 

0 

7,865 

0 

7,665 

Hurricane  Wash _ _ _ 

AZ-010-064  .„ 

_  6.298 

0 

6,298 

0 

6,298 

Round  Portd . . . . . 

AZ-010-085 

5,120 

0 

5.120 

0 

5,120 

Sink  Hole . . . 

AZ-010-086  . 

_  6,530 

0 

6,530 

0 

6.530 

AZ-01(M)87 

11.726 

0 

11,726 

0 

11  726 

A7-010-0afl . 

_  8,243 

0 

8.243 

0 

8,243 

Rocky's. . 

AZ-010-089 _ _ 

_  6,451 

0 

6,451 

0 

6.451 

Poverty  Mtn _ 

AZ-010-091 _ 

_  11,699 

0 

11,899 

7,872 

3,827 

AZ-010-093 

.......  38,938 

28,141 

10,797 

28,141 

10.797 

AZ-010-094 _ 

2.945 

0 

2.945 

0 

2.945 

AZ-01 0-095 . 

_  1.920 

0 

1,920 

0 

1,920 

OarnsR  Canyon _ _ _ 

AZ-010-096A;. _ 

_  294 

294 

0 

294 

0 

AZ-<01(M)968 _  - 

7.770 

7770 

AZ-01 0-096C._ . 

56^573 

2^822 

2^822 

AZ-010-096C  _. 

5,503 

5503 

AZ-01 0-096D 

48.248 

AZ-01 0-097 _ 

10  678 

AZ-010-098 _ 

_  640 

0 

640 

0 

640 

GSF . 

AZ-010-099 

640 

640 

0 

AZ-010-100 _ 

_  640 

0 

640 

0 

640 

AZ-010-101 . . 

_  320 

0 

320 

0 

320 

AZ-010-102 . . 

640 

0 

640 

0 

640 

AZ-01 0-1 03 . .  ^ 

AZ-010-104 . 

49.522 

8,807 

8.807 

AZ-010-104A. 

13465 

AZ-010-104B . . . . . 

27  2S0 

AZ-01 0-1 10 _ _ 

_  19,950 

0 

19,950 

0 

Last  Chartce _ _ _ 

AZ-010-111 _ 

38,460 

36.050 

410 

38,050 

410 

AZ-010-116 . . 

6,835 

0 

Eagtestepd 

AZ-010-117  _  .  . . 

5,350 

0 

AZ-OIO-118  . . 

1i!955 

0 

Hobble  Pond . 

AZ-010-12S  _ 

17,126 

0 

17^128 

0 

17^26 

WoMHolo _  _ 

AZ-010-131  ... 

12,251 

0 

AZ-010-132  _  . 

21J87 

7557 

7557 

Mokaac  Mtna . . . 

AZ-010-133 . . 

321246 

0 

32.246 

0 

321246 
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<  Aares  ’ 

Aves 

Acres 

Final  acres 

.  .11 

Inventory  units  name 

Unit  number 

!'  imensively  proposed  proposed  Pinal  VlfSA 

to  be 

inventoried  lorWSA 

lobe 

•cres 

jropped 

dropped 

Mt  Emma . — . 

AZ-010-136 . 

.  8,320 

6,480 

1,840 

6,480 

1,840 

AZ-010-137 . 

.  1,408 

0 

1,408 

0 

1,408 

AZ-OtO-138.. 

614 

0 

614 

0 

614 

AZ-010-t39.. 

1,485 

0 

1,485 

0 

1,485 

AZ-0t0-t40.., 

1,446 

0 

1,446 

0 

1.446, 

AZ-Ot  0-141 ... 

179 

0 

179 

0 

179 

A2-010-143.. 

2,397 

0 

2,397 

0 

2,397 

AZ-010-145.. 

2,312 

0 

2,312 

0 

2,312 

AZ-010-146.. 

4,075 

0 

4,075 

0 

4,075 

Total  1 10  units  inventoried . . . . 

483,618 

,093,054 

491,490 

1.085,182 

(25  WSAs) 

(26  WSAs) 

A7-n9r>-nni 

. .  36,203  . 

Mt.  Wilson _ _ 

AZ-020-001A.... . 

24,821 

0 

24,821 

0 

Mt  Wilson  Plain . . 

AZ-020-00tB .  . 

.  ,...  .  . 

0 

11,382 

0 

11,382 

Squaw  PeaK _ _ ... 

AZ-020-002 _ 

_  20,525 

0 

20,525 

0 

20,525 

Trail  Rapids  Hills _ 

AZ-020-003 _ 

_  10,430 

0 

10,430 

0 

10,430 

S.  Detrital  Valley _ 

AZ-020-004/00S . . 

_  13,920 

0 

13,920 

0 

13,920 

Pope  Mine . . 

AZ-020-006..™ _ _ 

_  1,100 

0 

1,100 

0 

1,100 

Van  Deeman . 

A2-020-007 _ 

3,200 

1,550 

1,650 

1,550 

1,650 

Mockingbird . 

AZ-020-008 _ 

_  5,700 

5,700 

0 

5,700 

0 

Black  Mtns.  N . . 

AZ-020-009 . . . 

_  20,400 

20,398 

2 

20,398 

2 

Bums  Spring . . 

AZ-020-010.. . . . 

_ _ _  30,000 

29,961 

39 

29,961 

39 

Ml  Tipton . 

AZ-020-012/042 . . 

22,560 

19,550 

3,010 

19,550 

3,010 

Grapevine  Wash . 

AZ-020-014 _ 

_  2,200 

2,200 

0 

2,200 

0 

Grand  Wash  Cliffs............ 

AZ-020-015 _ 

. .  12,746 

12,176 

570 

12,176 

570 

Music  Mtns . . 

A2-020-017 . . . . 

_ _  32,800 

0 

32,800 

0 

32,800 

Mt  Davis . 

AZ-020-02t  (4  parcels) _ 

_  „  2,560 

0 

2,560 

2,560 

0 

Pinnacles . . . 

AZ-020-023 . . 

10,460 

0 

10,460 

0 

10,460 

Mt  Nutt . . . 

AZ-020-024 _ 

.  33,345 

26,300 

7,045 

29,200 

4,145 

Warm  Springs . 

AZ-020-028/029 . 

.  143,000 

118,695 

24,305 

118,355 

24,645 

Detrital  Vall^ . . . . 

AZ-020-039 _ 

_  16,022 

0 

16,022 

0 

16,022 

Peoples  Canyon. . . . 

AZ-020-068 _ 

. .  3,480 

3,480 

0 

3,480 

0 

Buckskin  Mtns . 

AZ-020-071 _ _ 

78,348 

47,582 

30,766 

47,582 

30,766 

Sycamore  Mesa . . 

AZ-020-072 _ 

_  5,897 

0 

5,897 

0 

5,897  ' 

Harcuvar  Mtns . . . 

AZ-020-075 . . 

_  „  94,313 

74,778 

19,535 

74,778 

19,535 

Hassayampa  River  Canyon . 

AZ-020-0a3 . . . 

_  26,985 

24,200 

2,785 

24,200 

2,785 

AZ-020-084 . 

_  6,667 

. 

. 

S.  Bradstiaws  E . 

A2-020-084A. _ _ 

. . . . . 

640 

0 

840 

0 

S.  Bradshaws  W . 

AZ-020-084B  . 

0 

6,027 

0 

6,027 

Buckhoms . 

AZ-020-086.. 

6,571 

5,427 

1,144 

0 

6,571 

Granite  Wash  Mtns . 

A2-020-090.. 

43,938 

0 

43,938 

0 

43,938 

Tank  Pass. . . . 

AZ-020-091 .. 

14,441 

0 

14,441 

0 

14,441 

Harcuvar  Peak . 

AZ-020-092.. 

33,600 

0 

33,600 

0 

33,600 

Big  Horn  Mtns . 

A2-020-099. 

24,133 

22,337 

1,796 

22,337 

1,796 

Hummingbird  Springs _ 

AZ-020-100. 

69,025 

61,660 

7,365 

67,680 

1,345 

Black  Butte . 

AZ-020-103. 

20,460 

0 

20,460 

0 

20,460 

Belmont  Hills  N . 

AZ-020-107. 

11,500 

0 

11,500 

0 

11,500 

Belmont  Hills . 

AZ-020-108. 

18,773 

0 

18,773 

0 

18,773 

Cedar  Basin _ _ _ 

AZ-020-118. 

7,883 

0 

7,883 

0 

7,883 

Hells  Canyon . . . . . 

A2-020-119. 

9,385 

9,379 

6 

9,379 

6 

Baldy  Mtn . 

AZ-020-120. 

10,736 

0 

10,736 

0 

10,736 

Petrified  Forest . 

AZ-020-124. 

,  560 

0 

560 

0 

560 

New  Water  Mtns  . . . 

AZ-020-125. 

58,600 

58,600 

0 

58,600 

0 

AZ-020-126. 

25,690 

. 

Little  Horn  Mtns.  West . 

AZ-020-126A 

13,800 

2,650 

13,800 

2,650 

Little  Horn  Mtns.  West  B . 

AZ-020-t26B 

. 

0 

9,240 

0 

9,240 

Red  Raven  Wash . 

AZ-020-127A 

27,079 

0 

27,079 

0 

27,079 

Palomas  Plain . 

AZ-020-130. 

30,700 

0 

30,700 

0 

30,700 

Tank  Mtns... 

AZ-020-131 . 

43,400 

0 

43,400 

0 

43,400 

Palomas  Mtns 

AZ-020-132/133 

28,040 

0 

28,040 

0 

28,040 

Fact  Mtn . 

AZ-020-136. 

39,560 

0 

39.560 

27,575 

11,985 

Yellow  Medicine  Butte . 

AZ-020-137. 

37,983 

0 

37,983 

0 

37,983 

Signal  Mtn... 

AZ-020-138. 

_  _  29,070 

20,920 

8,150 

20,920 

8,150 

Hyder  Valley 

AZ-020-140. 

9,340 

0 

9.340 

0 

9,340 

Woolsey  Peak 

AZ-020-142>  144 

81,700 

73,930 

7,770 

73,930 

-  7,770 

Gila  Bend  Mtns _ _ 

AZ-020-143. 

19,900 

0 

19,900 

0 

19,900 

Gila  River . 

AZ-020-148. 

16,400 

0 

16,400 

0 

16.400 

AZ-020-155. 

49.200 

. 

. 

Painted  Rocks  Mtns.  S . 

AZ-020-155A 

... 

0 

39,450 

0 

39,450 

Painted  Rocks  Mtns.  N . 

AZ-020-155B 

9.320 

430 

0 

9,750 

N.  Maricopa  MntS . 

A2-020-157 . . 

.  77,650 

75,485 

2,165 

75.483 

2,167 

Sierra  Estrella  S.  Maricopa 

AZ-020-160 . 

22,740 

0 

22,740 

14,190 

8,550 

MntS. 

S.  Maricopa  Mnts . 

AZ-020-163 . 

. . .  80,181 

72,004 

8,177 

72,004 

8,177 

Butterfield  Stage  Memorial 

AZ-020-164 . . 

.  9,574 

9,566 

8 

9,566 

8 

Squaw  Tits... . 

AZ-020-169 

33,690 

0 

33,690 

0 

33,690 

Table  Top  Mtn . . . 

AZ-020-172 

46,363 

0 

46,363 

39,823 

6,540 

Batamote  Mtns . 

AZ-020-175 

57,697 

0 

57,697 

0 

57,697 

Sikort  Chapa  Mtns _ _ _ 

AZ-020-176 

10,665 

10.665 

0 

10,665 

0 

P020  Redondo . . . 

AZ-020-177 

19,890 

0 

19,890 

0 

19,890 

Mineral  Mtns . 

AZ-020-186 . 

.  8,660 

0 

8,660 

0 

8,660 
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Inventory  units  name 

Unit  number 

Acres  Acres  Acres  Final  acres 

intensively  proposed  proposed  Fnal  WSA  lo  be 
inventoried  forWSA  tobe  acres  dropped 

dropped 

White  Canyon 

AZ-020-187  . 

6,975 

6,970 

5 

6,968 

7 

Tonaa  Mins . .  . . 

AZ-020-18a _ 

5,030 

0 

5,030 

0 

5.030 

Sawtoolhs . . 

AZ-020-190  .  _  _ 

11,900 

11,900 

0 

0 

11,900 

Picacho  Mtns _ _ 

AZ-020-194 _ _ _ 

6,400 

6,400 

•  0 

6,400 

0 

W.  Silver  Ben  Mtns  _ _ _ 

AZ-020-196 . . . . 

10,500 

0 

10,500 

0 

10,500 

Ragged  Top . .  . 

AZ-020-197 _ _  _ 

8,480 

0 

8,480 

4,460 

4,020 

AZ-020-199.  _ 

11,870 

0 

11,870 

0 

11,870 

Rosfcnige  Mtns.....— 

AZ.020-200 _ 

7,700 

0 

7,700 

0 

7,700 

Coyote  Mtns.* 

AZ-020-202 _ ^ _ 

5,783 

5,780 

3 

5,060 

3 

AZ-02(^203  «  ...  ..... _ _ _ _ 

4,435  . 

Baboquivait  Peak  North 

AZ-020-203A.. . — 

0 

2,370 

0 

2.370 

Baboquivail  Peak  South . 

AZ-020-203a _ 

2,065 

0 

2,065 

0 

Ives  Peak . . . . 

AZ-020-204 .  . 

11,435 

9,875 

1,560 

9,675 

1,760 

A2..Q90.205-  _  -  _  - . . 

8,935 

8,910 

25 

8,910 

25 

Total  78  units  invenloiled . . . . 

1,867,081 

907,024 

960,057 

976,661 

869,720 

(35  WSAst 

(37  WSAs) 

*No  boundary  adjustments  were  made.  Final  acres  reflect  a  more  accurate  counting  method. 

A7-040-001 . 

25,174  . 

3.029  .. 

3,029 

AZ-04(MX)1A»„.. . . . . . . 

10,020 

0 

9,485 

535 

AZ-04(MI01B—  .  ..  _  . 

7,140 

0 

0 

7,140 

AZ-040-001C . . . .  , 

0 

4,985 

0 

4,985 

Zapata  Wash....— ......— 

AZ-040-004^  „.  ...  . . 

6,360 

0 

6,360 

0 

6,360 

AZ-040-006 _ _ _ _ _ _ _ 

8.620 

8,492 

128 

8,492 

128 

AZ-040-009 . . . . . 

11,506 

0 

11.506 

0 

11,506 

Bear  Spring  Flat . 

AZ-040-010/011 _ _ 

19,989 

0 

19.989 

0 

19,989 

AZ-040-013 _ _ _ _ _ 

6,240 

6,240 

0 

0 

6.240 

AZ<04(M)1  4 . . . . . 

32,633 

20.600 

12,033 

15,013 

17,620 

Oaymine _ _  _ _ 

AZ-04(M>16 . . . 

28,815 

16,639 

12,176 

16,639 

12,178 

Oliver  Knot _ 

AZ-040-017 . . . 

7,786 

6,984 

802 

0 

7,786 

Johnny  Spring. _  _ 

AZ-040-020 _  — 

8,382 

8,225 

157 

0 

6,362 

AZ-040-022/023/024  _ . 

46,264 

9,220  . 

9,220 

AZ..040-022/023/024A 

19,622 

0 

13,470 

6,152 

AZ-040-022/023/024B 

17.422 

0 

17.422 

0 

Thunfib  BuUe... _ _ 

AZ-040-030 . 

10,075 

0 

10.075 

0 

10,075 

Javelina  Peak 

AZ-040-048 

18,207 

17,870 

337 

17,670 

337 

AZ<040^55  ..  . ,  . 

7,535 

0 

7,535 

0 

7,535 

Orange  Butte.. _ _ _ 

AZ-040-0S9  . — . . 

7,655 

0 

7.655 

0 

7;655 

PelonciHo  Mtns . . . . . 

AZ-04<M)60  _ 

13,368 

13,032 

336 

13.032 

336 

Happy  Camp  Canyon  .— ... 

AZ-040-06S-  _  „  _ 

20,327 

17^71 

^  3,056 

16,771 

3,556 

AZ-040-066 . . .  .  . . 

6.617 

6,555 

62 

Baker  Canyon . . . 

AZ-040-070 . . . 

4,814 

4,812 

2 

• 

• 

Rhode's  P^ . . . 

AZ-040.072,^ . . . 

279 

0 

279 

• 

• 

yle . . . . . . 

AZ-040-073...  ...  . . . . 

960 

0 

960 

Pothole . . . . . . 

AZ-040-074 . . . 

5,481 

5,480 

1 

0 

5,481 

AZ-040-075 _ _ _ _ _ 

160 

0 

160 

0 

160 

Apache  Box _ _ _ 

AZ-040-078 .  . . 

932 

932 

0 

932 

0 

AZ-040-077..  _ 

3,754 

3,754 

0 

2,769 

985 

A7-ndn-n7A . . 

22 

0 

22 

0 

22 

GaKuro  AdcHtion  #1 _ — .. 

AZ-040-079 _ _ 

63 

0 

63 

Gakuro  Addition  #2 

AZ-O4O-0e0 _ L _ _ 

160 

0 

160 

• 

* 

Galiuro  Addition  #3 

AZ-04(M)ei  _ _ _ 

640 

640 

0 

• 

• 

AZ-040-082.  . . . . 

116 

0 

116 

0 

116 

Steeple  Rock . . 

Az-040-oe3 _ _ — . 

8,400 

0 

6,400 

0 

8,400 

Total  34  units  inventoried . . . . . 

311,333 

191,731 

119.602 

131,895 

165,906 

(19  WSAs) 

(11  WSAs) 

'These  units  twere  announced  separately  under  an  accelerated  inventory.  The  final  decision  was  released  in  the  October  8, 
1980  Federal  Register,  page  66876. 


Yuma  District 


Dead  MttL  North  AddHion  — 

AZ-050-001 . . . . . . 

1,815 

0 

0 

1,815 

0 

Dead  Mtns.  South  Addition.. 

AZ-050-002  . 

630 

630 

0 

630 

0 

Chemehuevi  Mnts 

AZ-050-003 _ _ 

195 

195 

0 

195 

0 

Chemehuevi/Needtes. . 

AZ-050-004 _ _ _ 

960 

960 

0 

960 

0 

Needles  North  AddHIon _ 

AZ-05O-00SA. _ 

*5,835 

0 

•5.835 

0 

5,590 

Needles  Eastern  Addition  — 

AZ-O5O-0OSa . . . 

7,315 

465 

0 

465 

0 

Needles  Southern  Addriion.. 

AZ-050-005C . 

0 

6.850 

0 

6,850 

Buck  Mtns . . . - 

AZ-050-007A. _ 

19,675 

0 

9,020 

0 

9,020 

AZ-050-007F _ _ _  .......  « 

0 

10,655 

0 

10,655 

Mohave  Wash 

AZ-050-007C/S-48/2-S2 . 

104,605 

104,605 

0 

104,605 

0 

A2-050-0070 _ 

5,945 

0 

5,945 

0 

5.945 

East  Whipple  Mtns - - 

AZ-050-009.._ _ _ 

5,235 

0 

5,235 

0 

5,235 

Whipple  Mta  Addition _ — 

AZ-05(M>10 . . 

1,380 

1,380 

0 

1.380 

0 

AZ-050-011  ....  . . 

14,185 

0 

14.186 

0 

14,185 

Gilbraltar  Mtn . . . 

AZ-OSO-012 _ _ _ _ — 

25,260 

25,260 

0 

25,260 

0 
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Acres  Acres  Acres  Final  acres 

Inventory  units  name  Unit  number  intensively  proposed  proposed  Final  WSA  to  be 

''I  inventoried  for  WSA  to  be  acres  dropped, 

dropped 


Planet  Peak . 

.  AZ-050-013 . 

_ _ _  17.695 

. .  72.825  . 

17.645 

-  50 

17,645 

50 

65,845 

0 

2.145 
5.035  . 

70,360 

2,465 

...  AZ-050-015A 

_  _ ^ _  44.785 

41,690 

3,095 

41,690 

3,095 

...  AZ-050-015B 

_  9.695 

6 

9,695 

0 

9,695 

E.  Cactus  Plain . 

...  AZ-050-017 

14.020 

13.735 

285 

13,735 

285 

Big  Maria  Mtns.  N . 

...  AZ-050-018 

.  _  415 

415 

0 

415 

0 

Big  Maria  S 

...  AZ-050-019 

.„  .  2.145 

1.420 

725 

1.420 

725 

,  ,  54,230 

2 

0 

24.960 

0 

24,960 

_  A2-050-020B 

0 

29.270 

0 

29,270 

No  Name . 

.  AZ-050-021 

_  16.510 

0 

16.510 

0 

16,510 

_  5Z740 

42.670 

10,070 

4,500 

1,390 

36,870 

9,980 

Kola  UNI  2 

...  AZ-050-028 

. .  3.085 

0 

3,085 

0 

3.085 

Kola  Unit  3 _ _ 

....  AZ-050-030 

_  9.240 

0 

9.240 

0 

9,240 

Kola  UNI  3  S....- . 

....  AZ-050-031 

_  11.270 

3,400 

7,870 

3,400 

7.870 

Kota  Unit  4  N 

....  AZ-050-033 

.  2.195 

1,900 

295 

1,900 

295 

Kola  UNI  4  S . 

.  AZ-050-034 

_  11.220 

11.220 

0 

11,220 

0 

Little  PicaclK)  Peak  Addition  AZ-OSO-035 

.  2,950 

2,915 

35 

2,915 

35 

AZ-050-036 

_  5,060 

0 

5.060 

0 

5,060 

A2-050-037 

.  6.740 

0 

6,740 

0 

6,740 

A2-050-038 

9^65 

0 

9.265 

0 

9,265 

AZ-050-039 

_  _  13,165 

0* 

13.165 

0 

13,165 

Gila  Mtns.. 

AZ-050-040 

_ _  8.765 

0 

8,765 

0 

8,765 

N.  Mohawk  Mtn . 

AZ-050-042 

.  4.725 

0 

4.725 

0 

4,725 

Butler  Pass 

AZ-050-047/2-73 . 

.  27,340 

0 

27,340 

0 

27.340 

Polomosa  Mtn . 

.  AZ-050-049 . 

. .  ...  ’87,340 

0 

’87,340 

0 

75,100 

Total  37  units  inventoried . .  680,455  337,965  342,490  341,380  326,590 

(19  WSAs)  (20  WSAs) 


’No  boundary  adjustments  wvere  made.  Final  acres  reflect  a  more  accurate  counting  mettiod. 

Summary  of  Wtidemess  Inventory 


District 

Acres 

proposed  lor 
WSA 

Acres  linal 
WSA  units 

Actss 

proposed  to  be 
dropped 

Acres  linal  to 
be  dropped 

Total  final 
acres 
reported* 

Ari2ona  Strip . 

483,618 

491,490 

1,093,054 

1,085,182 

1,576,672 

Phoenix 

907,024 

976,661 

960,057 

889,720 

1,866,381 

Salloid 

191,731 

131,895 

119,602 

165,906 

297,801 

Yuma 

337,965 

341.380 

342.490 

326,590 

667,970 

State  Totals . 

.  1,920,338 

1,941.426 

2,515,203 

2,467,398 

4,408,824 

(94  Units) 

’The  final  total  acres  do  not  include  units  which  were  reported  in  the  accelerated  inventories. 


The  final  intensive  inventory 
decisions  will  become  effective  on 
December  15. 1980. 

Protests  and  Appeal  Procedures 

The  decision  for  each  inventory  unit  is 
considered  individually  and  separately 
from  the  decision  for  every  other 
inventory  unit.  These  decisions  will 
become  effective  on  December  15, 1980 
unless  timely  protests  are  received  by 
the  Arizona  State  Director. 

Persons  wishing  to  protest  any  of  the 
decisions  announced  herein  must  Hie  a 
written  protest  with  the  State  Director, 
Bureau  of  Land  Management,  Arizona 
State  Office,  2400  Valley  Bank  Center, 
Phoenix.  Arizona  85073,  on  or  before 


4:15  p.m.,  December  15, 1980.  Only  those 
protests  received  by  the  Arizona  State 
Office  by  time  and  date  specified  will  be 
accepted. 

The  protest  must  specify  the  specific 
inventory  unit  to  which  it  is  directed.  It 
must  include  a  clear  and  concise 
statement  and  reason  for  the  protest,  as 
well  as  data  supporting  the  reason. 

At  the  conclusion  of  the  protest 
period,  the  State  Director  will  publish  in 
the  Federal  Register  a  notice  of  those 
decisions  that  were  not  protested  and 
therefore  have  become  Hnal,  and  those 
decisions  which  are  under  formal 
protest.  The  notice  will  identify  those 
inventory  units  under  protest  and  will 


announce  that  the  decisions  on  the  units 
will  not  become  final  pending  a  decision 
on  the  protest  and  any  resulting  appeal. 

The  State  Director  will  issue  a  written 
decision  on  any  protest  which  is  filed 
according  to  the  above  requirements 
and  will  publish  a  notice  in  the  Federal 
Register  of  the  action  taken  in  response 
to  the  protest. 

Any  person  adversely  affected  by  the 
State  Director’s  decision  on  a  written 
protest  may  appeal  such  decision  under 
the  provisions  of  43  CFR  Part  4. 

All  Wilderness  Study  Areas  or 
inventory  units  under  protest,  or 
otherwise  not  formally  dropped  from 
further  consideration,  are  subject  to 
certain  management  and  use  restrictions 
as  identified  in  the  Interim  Management 
Policy  published  December  12, 1979. 

WSA  final  decision  maps  and 
summary  narratives  are  available  from 
any  Arizona  BLM  office  listed  below. 
Arizona  Strip  District  Office,  196  East 
Tabernacle,  P.O.  Box  250,  St.  George, 
Utah  84770,  (801)  673-4882. 

Safford  District  Office,  425  East  Fourth 
Street,  Safford,  Arizona  85546,  (602) 
428-4040. 

Kingman  Resource  Area  Office,  2475 
Beverly  Avenue,  Kingman,  Arizona 
86401,  (602)  757-4011. 

Phoenix  District  Office.  2929  West 
Clarendon  Avenue,  Phoenix,  Arizona 
85017,  (602)  241-2501. 

Yuma  District  Office,  2450  Fourth 
Avenue,  P.O.  Box  5680,  Yuma, 

Arizona  85364,  (602)  726-6300. 

Havasu  Resource  Area  Office,  2049 
Swanson  Avenue,  P.O.  Box  685,  Lake 
Havasu  City,  Arizona  86403,  (602)  855- 
8017. 

Qair  M.  Whitlock, 

State  Director. 

October  30, 1980 

(FR  Doc.  80-34524  Filed  11-6-60;  8:45  amj 

BILUNQ  CODE  4310-84-M 


Announcement  of  Final  Intensive 
Wilderness  Inventory  Decisions 

The  Bureau  of  Land  Management  in 
Nevada  hereby  announces  the  final 
intensive  wilderness  inventory  decisions 
under  the  authority  of  Sec.  603  of  the 
Federal  Land  Policy  and  Management 
Act  and  in  accordance  with  the 
guidelines  in  the  September  27, 1978, 
BLM  Wilderness  Inventory  Handbook 
and  Organic  Act  Directive  No.  78-61, 
change  3. 

By  publication  in  the  April  1, 1980 
Federal  Register,  pages  21356  through 
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21362,  the  BLM  announced  the  beginning 
of  a  90  day  public  review  and  conunent 
period  on  the  proposed  decisions  for 
approximately  14,108,000  acres 
subjected  to  the  statewide  intensive 
wilderness  inventory.  The  public 
comment  period  ended  on  June  30, 1980. 
During  the  public  comment  period, 
twenty-five  public  meetings  and  open 
houses  were  held.  All  comments, 
whether  mailed  in  or  presented  at  a 
public  meeting  in  writing  or  verbally,  as 
well  as  late  comments  received  in  time 
to  be  reviewed  before  final  decisions 
were  made,  were  treated  equally.  They 
have  been  read,  recorded,  analyzed,  and 
where  appropriate,  field  checked.  The 
final  intensive  wilderness  inventory 
report,  including  maps,  is  available  upon 
request  from  the  Bureau  of  Land 
Management,  Nevada  State  Office,  300 
Booth  Street,  P.O.  Box  12000,  Reno, 
Nevada  89520.  Public  comments 
received  may  also  be  inspected  at  this 
address. 

The  decision  for  each  unit  is 
considered  individually  and  separately 
from  the  decision  for  every  other 
inventory  unit.  Persons  wishing  to 
protest  any  of  the  decisions  announced 
herein  must  file  a  written  protest  with 
State  Director,  Ed  Spang,  Nevada  State 
Office,  Bureau  of  Land  Management,  300 
Booth  Street,  P.O.  12000,  Reno.  Nevada 
89520  on  or  before  4:15  p.m.,  December 
15, 1980.  Only  those  written  protests 
received  by  the  Nevada  State  Office  by 
this  time  and  date  specified  will  be 
accepted. 

The  protest  must  specify  the  inventory 
unit(s]  to  which  it  is  directed  and 
include  the  name  and  address  of  the 
person(s)  protesting.  It  must  also  include 
a  clear  and  concise  statement  of  the 
reasons  for  the  protest,  as  well  as  data 
to  support  the  reasons  stated. 

At  the  conclusion  of  the  protest 
period,  the  State  Director  will  publish  in 
the  Federal  Register  a  notice  of  those 
decisions  that  were  not  protested  and 
those  decisions  which  are  under  formal 
protest.  The  notice  will  identify  those 
inventory  units  under  protest  and  will 
announce  that  the  decision  on  the  units 
will  not  become  final  pending  a  decision 
on  the  protest  and  any  resulting  appeal. 

The  State  Director  will  issue  a  written 
decision  on  any  protest  which  is  filed 
according  to  the  above  requirements 
and  will  publish  a  notice  in  the  Federal 
Register  of  the  action  taken  in  response 
to  the  protest. 

Any  person  adversely  affected  by  the 
State  Director’s  decision  on  a  written 
protest,  may  appeal  such  decision  under 
the  provisions  of  43  CFR  Part  4. 


Dated:  October  31, 1980. 

Roger  McCormack, 

Associate  State  Director,  Nevada. 

Units  Proposed  as  WSA's  in  the  Apr.  1, 
1960  “Federal  Register”  Notice  and  Are 
Now  Identiried  as  WSA's 


Units  Proposed  To  Be  Dropped  in  the  Apri 
1,  1980  “Federal  Register”  Notice,  but 
Identified  as  WSA  After  Further  Evalua¬ 
tion  of  Public  Comments  by  BLM 


Unit  nuOKber 


Unit  name 


Acres 
deeignal- 
ed  WSA 


Unit  No 

Unit  names 

de^gnat- 

ed 

WSA’s 

Elko  District 

NV-01 0-027 . 

63.150 

NV-0 10-033 . 

88,440 

NV-010-106 

17,170 

NV-010-132 

Little  Humboldt  River 

40.100 

9.000 

Wtnnemucca  Districi 

NV-020-006-A/CA- 

East  Fork  High  Rock 

53.920 

020-914. 

Canyon. 

NV-020-008-A/CA- 

Little  High  Rock 

52,143 

020-913. 

Canyon. 

Nv-n9n.niPi  . 

NV-020-014 

Fox  Mountain  Range _ 

•72,347 

NV-020-019 

65,861 

NV-020-200 

*31,920 

NV-020-201 

24,126 

NV-020-600 

*  23,397 

NV-020-603 

south  Jackson  Mtns. . 

61,706 

NV-020-606 

25,780 

NV-020-620 

Black  Rock  Desert _ 

333,111 

NV-020-622 . 

•29.945 

Range. 

NV-020-637..„ . 

25,406 

NV-020-827 . 

81,320 

Humboldt. 

NV-020-e591  . 

OR-3-1531 . 

OR-2-78 . 

•  18.200 

Carson  City  Distncl 

NV-030-102 . 

•193,120 

NV-030-110 

48,150 

NV-030-122 

*91,022 

NV-030-407 

.  Gabbs  Valley  Range . 

77,33d 

NV-030-430 

*27.560 

NV-030-45P 

1.570 

NV-030-531/CA-010-  Slmkard . 

5,440 

105. 

NV-030-532 . 

.  Carson-lceberg 

550 

Ely  Districi 

NV-040-015 . 

..  Goshute  Canyon  . 

•'35,100 

NV-040-0661  . 

UT-050-029 

. .  Granite  Spring  . . 

♦23.400 

NV-040-154 

.  Park  Range . 

•46,500 

NV-040-166 

.  Riordan's  Well . 

‘56.800 

NV-040-197 

.  Fable  Mountain  . 

‘35.600 

NV-040-2021 

. 

UT- 040-2 16 

.  White  Rock  Range 

♦19.590 

NV-040-246 . 

-  Weepah  Spring 

‘61.000 

Las  Vegas  District 

NV-050-0131  . 

.  East  Pahranagat .. 

16.200 

NV-050-0132 . 

.  South  Pahrocs/Hiko .. . 

28.600 

NV  050-01 54 . 

11,462 

NV-050-0165  . 

3.350 

Lake. 

NV -050-0350  . 

Pigeon  Spring . 

•3.575 

NV-050-0054 . 

‘81.550 

NV  ■050-0355 

.  Bonnie  Qaire  Rat . 

•69.000 

NV -050-0368 

.  Porter  Mine . 

6.089 

NV-050-0369 

.  Amargosa . . . 

12,453 

NV-050-0370 

.  Nothing  Flats . 

9.510 

NV-050-03R'  22  - 

2.153 

NV-060-0401 

Mt  Sttrting . 

*69,650 

NV-050-4014 

‘24.000 

NV-050-0460 . 

.  Resting  Spnngs  Range 

3.850 

Battle  Mountain  Districi 

NV-060-019 . 

*27,360 

NV-060-059 . 

.  Rawhide  Mountain . 

•64,360 

NV-060-112 . 

106.200 

NV-060-142/162.. 

.  Palisade  Mesa . 

99,550 

NV-060-163 . 

.  The  Wan 

38.000 

NV-060-166 . 

‘5.840 

NV-060-191 . . 

20,120 

NV-060-231/241. 

.  Antelope 

..  •87.400 

NV-060-54t . .  Roberts  ....  15,090 


See  tootnoles  at  end  of  tabular  matter 


NV-01 0-035. . 

Elko  Cksthet 

39.900 

NV-OlO-151- . 

6,300 

Total  Elko  Districi . — 

46,200 

Wmnemucca  District 

NV-020-007 . 

_  High  Rock  Lake . 

62.527 

NV-02O-406,.... . 

21,952 

NV-020-621 _ 

55,052 

Total  Winnemucca  . 

139,531 

District 

Carson  City  Distncl 

NV-030-106 . 

.  Augusta  Mountain . 

93.200 

NV-030-525A . .  Burbank  Canyons .  13,395 

Total  Carson  City  .  t06.5^ 

District 


Ely  Oistnct 

NV-040-242 .  Worthington  Mountains  ,47,100 

Total  Ely  District . . .  47,100 


Las  Vegas  District 

NV-050-0338 .  Silver  Peak  Range  33.900 

,  North 

ToUM  Las  Vegas  . .  .  33.4*'n 

District 


Battle  Mountain  Dtstncl 

NV-060-190 .  Fandango .  40.940 

NV-060-42a .  Simpson  Park .  49.6m 

Total  Battle  .  90,610 

Mountain  Distncl 

State  total  463.936 

Units  Dropped  From  Further  Consideration 
Because  of  Lack  of  Wiidemess  Charac¬ 
teristics  (These  Units  Were  Proposed  To 
Be  Dropped  in  the  Apr.  1,  1980  “Federal 
Register”  and  Now  Are  Dropped)  , 


Acres 

Unit  no 

Ur«t  name 

Reteased 

From 

Further 

- 

Wilderness 

Considera 

Son 

Elko  District 


NV-01 0-002 . 

.  Maverick  Spnngs 

84.840 

NV-010-002-A . 

...  Mavenck  Springs. 

6.360 

NV-01 0-002-B . 

...  Maverick  Springs . 

5.760 

NV-010-002-C . 

Maverick  Springs 

,040 

NV-010-002-D . 

...  Maverick  Springs . 

^.700 

NV-01 0-002-E . 

...  Maverick  Springs . 

5.800 

NV-010-002-F . . 

..  Maverick  Spnngs . 

31.360 

NV-01 0-002-G . 

..  Maverick  Springs. . . 

10,900 

NV-010-002-J . 

..  Mavenck  S|xings 

7,700 

NV-01 0-004 . 

High  Bald  Peaks . 

31  560 

NV-010-004-B . 

High  Bald  Peaks 

16,000 

NV-010-016 . 

...  Spruce  Mountain . 

..  -  35.960 

NV-010-016-B . 

...  sixuce  Mountain . 

8.150 

NV-010-017 . 

..  Spruce  Ridge . 

46.600 

NV-OtO-017-C . 

...  Spruce  Ridge . 

6.500 

NV-010-022 . . 

15,460 

NV-01 0-023 . . 

...  CoMar  &  Elbow . 

10.000 

NV-010-023-A . 

...  Collar  &  Elbow . 

8.300 

NV-01(M)25  . . 

...  Leppy  Peak . 

10.840 

NV-010-027 . 

....  Bluebeli. 

'2.980 

Nv-ni6-n3p 

12.160 

NV-010-033 . 

....  Go^iiute  Peak . 

’  12.900 

NV-010-03S . 

....  South  Pequop . 

’  "6.760 

NV-OtO-035-B....; . 

....  South  Pequop . 

6,100 
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Units  Dropped  From  Further  Consideration 
Because  of  Lack  of  Wiidemess  Charac¬ 
teristics  (These  Units  Were  Proposed  To 
Be  Dropped  in  the  Apr.  1,  1980  “Federal 
Register”,  and  Now  Are  Dropped) — Con¬ 
tinued 


Acres 

Released 

From 

Unit  no. 

Unit  name 

Further 

Wridemess 

Considera¬ 

tion 

NV-010-036 . . . 

Boone  Springs . 

6.320 

13J320 

33,020 

NV-010-044 . 

27,640 

NV-01 0-04  5-A . 

7,760 

NV-01 0-045-B . 

Currie  Hills 

5,200 

21,600 

8,160 

17,600 

NV-01 0-060 . 

Ferguson  Mounlain _ 

6.960 

NV-010-052 . 

Lead  Mine  Hills . 

11,520 

NV-010-053  . 

Dead  Cedar  Wash . 

13.340 

NV-01 0-054 /UT-020- 

Ferber  Wash . 

♦6,900 

044 

NV-010-058 . 

10,800 

NV-01 0-060 . 

White  Sage  Flat . 

19,540 

NV-010-061 /UT-020- 

Fertier  Flat . 

♦6,300 

050 

NV-01 0-062UT-020- 

Utah  Peak.- _ 

♦5,700 

046. 

33,260 

12,100 

NV-010-081 . 

Smith  Creek 

20,850 

Mountains. 

NV-010-085 _ 

Diamorxl  Hills .  — 

56,320 

NV-010-102-A 

Little  Owyhee . . 

5,800 

NV-010-104 

Hal  Peak . 

49,600 

NV-010-105 . 

Fofklift _  ^ 

17.280 

NV-010-106 

’350 

NV-010-106-A . . 

Owyhee  Canyon . . 

7,360 

NV-O10-10e-8 

43.520 

NV-010-107  _ 

Airstrip  No.  1 . . 

42,240 

Nv-oio-ioe 

32,000 

NV-01 0-109 

41.470 

NV-OlO-109-A-e 

43,650 

NV-OlO-110 . . . 

121,360 

NV-010-111 . . 

59,780 

NV-010-112 _ _ 

55,150 

Nv-oio-iia . 

16,770 

NV-010-114 _  ... 

28,760 

NV-010-115 . . 

.  Big  Cottonwood 

56,140 

Canyon. 

NV-010-116 . 

15  000 

NV-010-129 ... 

.  Sm  MttoHUI. 

42,680 

Nv^io-ian 

37.080 

Nv-nio.iai 

12,130 

NV-010-132 . 

’56.220 

NV-010-133 . . . 

.  Three  Mile  Creek . 

28,440 

NV-010-134 . 

9  680 

NV-010-135 . 

,  8,700 

Nv-flin.i4a 

11,230 

NV-010-147 . 

36,740 

NV-010-148 . 

22,240 

NV-01 0-1 49 . 

44,960 

NV-010-150 . 

..  Table  Mountain . 

47,300 

NV-O10-152 _ _ 

..  Charleston  Reservoir., 

5.120 

NV-010-153 . 

10,240 

NV-010-160/UT-020- 

Wagon  Box  Pass . 

♦  16,330 

009.  Oil,  012. 

NV-010-160-B . . 

NV-010-161 . 

16'620 

NV-010-162 _ 

..  Tee  Pee  Rock  No.  2 .. 

11,000 

NV-010-167 . . . 

..  Little  Goose  Creek 

5,300 

No.  4 

NV-01 0-1 67-B _ 

-  Little  Goose  Creek 

6,100 

No.  4. 

NV-010-170 . 

NV-010-171 _ _ 

7  400 

NV-010-171-A . 

NV-010-171-B . - . 

NV^IO.174 

NV-010-177 . 

NV-010-177-B _ 

12,990 

NV-010-177-J . — . 

6,320 

NV-010-177-L 

Tijuana  John . 

14,400 

NV-010-178 

8,300 

NV-010-178-A . 

15,420 

NV-O10-178-C . 

9,900 

NV-010-178-F . 

7,900 

NV-010-181 

Ellen  and  Dee . 

6,010 

Units  Dropped  From  Further  Consideration 
Because  of  Lack  of  Wiidemess  Charac¬ 
teristics  (These  Units  Were  Proposed  To 
Be  Dropped  in  the  Apr.  1,  1980  “Federal 
Register”  and  Now  Are  Dropped)— Con¬ 
tinued 


Acres 

Released 

From 

Unit  no.  Unit  name  Further 

Wiidemess 
Considera¬ 
tion 


NV-010-181-C . .  Ellen  and  Dee .  6.000 

NV-010-181-E _  Ellen  and  Dee .  5,340 

NV-4)10-183 .  FortYoho —  12.350 

NV-010-184 .  Bad  Lands..  <63,480 

NV-010-185 .  Canyon  Creek .  35,760 

NV-010-t87 . .  Cottonwood  15,490 

NV-010-188  . .  Beaver  Ponds  17,320 

NV-010-193 . -  Anderson  Creek .  8,920 

NV-01 0-1 97 .  Hank's  Cree  k  37,640 

NV-010-198 . .  Coyote . 9,580 

NV-010-199 . .  St^  Mountain  . . 40,240 

Total  Elko  Districl . . .  2,243,830 


Winnemuoca  Districl 

NV-020-001/CA-020-  Tenmile  Sprirtg . . .  11.470 

919. 

NV-020-004/CA-020-  Hog  Ranch  Mountain 9,980 

813-ASB. 


NV-020-006/CA-020-  Warm  Springs  Canyon ..  65,369 

914-A. 


NV-020-00 . 

’**9,869 

NV-020-008/CA-020- 

Little  High  Rock 

1,430 

913-A. 

Canyon. 

NV-020-009/CA-020- 

Leadvkle . 

27,023 

623. 

NV-020-01 0/CA-020- 

Crutcher,,, . . 

52,745 

616/CA-020-821/ 

CA-020-820. 

NV-020-01 2/CA-020- 

Poodle  Mounlain . . 

’9J31 

621,  618. 

NV-020-01 4 . 

.,  Fox  Mountain  Range . 

’9,077 

NV-020-01 8 . . 

27,927 

NV-020-01 9 . 

.,  Calico  Mountains . 

’Z070 

NV-020-021/CA-020- 

No  Name . . . 

5,230 

822-A&B/CA-020- 

823. 

NV-020-200 . . . 

‘’*,811 

MV.n9n.n71 

’386 

NV.n7n.7n4 

56,549 

NV.n7n.7nfl 

67,467 

Nv-020-212 _ 

,.  Lava  Beds _ 

69,605 

NV-020-216 . 

..  South  Shawavee 

20,541 

Mountains. 

NV-020-217 . 

..  Shawavee  Mountains .._ 

65,757 

NV-020-222  . 

..  Blue  Wing  Mounlains . 

43,711 

NV-020-235 _ _ 

87,747 

NV-020-406 

"64,920 

NV-020-408 . . 

_  Jersey  Vali^ _  .. 

55,710 

NV-020-410 . . 

64,516 

NV-020-436 . 

..,  Granite  Mounlain . 

20,269 

NV.n7n.ltnn  . 

”9,827 

NV-020-601  ... 

..  AkJar  Creek.„ . . 

30,467 

NV-020-602 _ 

._  Mahogany  Mountains ._, 

26,115 

NV-020-603 . 

-.  South  Jackson  Mtns. _ 

’7,606 

NV-02-604 . 

...  Trident  Peak . _... 

69,718 

NV-020-606 . 

...  North  Jackson  Mtns . 

’643 

NV-020-609/OR-2- 

Maggie  Creek . . . 

♦20,894 

80. 

NV-020-610 . . 

28,060 

NV-020-612 . . 

21,072 

Nv.n7n.ni<i 

"6,681 

NV-020-617 . 

...  Middle  Spring . 

11,460 

NV-020-618 . 

™  Texas  Springs . 

10.853 

NV-020-620 . . 

"218,189 

NV-020-621 . . . 

’•420 

NV.n7n.n7i -A 

32,240 

NV-020-622 . 

....  North  Black  Rock 

’64,411 

Range. 

NV-020-641 . 

....  PaUite  Meadows . 

16,349 

NV-020-800 . . 

12.430 

NV-020-609-A/OR- 

Deer  Flat . . . 

1.200 

3-172. 

NV-O?0-810/OR-3- 

Carin  "C” . . 

♦3,700 

191. 

NV-020-827 . 

....  N.  Fork  Little 

32,701 

Humboldt. 

NV-020-830 . 

.—  Sugar  Loaf  Hill . 

35,901 

NV-020-835 . 

....  Forks  Ranch . 

21.998 

Units  Dropped  From  Further  Consideration 
Because  of  Lack  of  Wiidemess  Charac¬ 
teristics  (These  Units  Were  Proposed  To 
Be  Dropped  in  jthe  Apr.  1,  1980  “Federal 
Register"  and  Now  Are  Dropped) — Con¬ 
tinued 


Acres 

Released 

Rom 


Unit  no. 

Unit  name 

Further 

Wilderness 

Considera¬ 

tion 

NV-020-836 _ _ 

_  34,833 

NV-020-B38 

24,597 

NV-020-839 . 

"33,043 

NV-020-840 _  _ 

11,174 

NV-07n-A43  ,  . 

21,436 

NV-020-859/OR-3- 

153/OR-2-78. 

Disaster  Peak . 

.  1419,135 

Total 

Wmnemucca 

District. 

. . . . 

.  1,679,355 

Carson  City  District 


NV-030-102 . . 

Clan  Alpine  Mtns . . 

’63,860 

NV^30.in4  . 

*’3,177 

Nv^fln-in^ 

61,500 

NV-030-106 . . 

_ 

Shoshone  Meadows . 

53,000 

NV.030-10fi . 

’"2,800 

NV-030-110/NV-060- 

Desatoya  Mountains . 

*’30,010 

288. 

NV-030-117 

65,000 

NV-030-118 _ 

Desatoya  South . 

*30,240 

NV-030-125  ... 

"55,500 

NV-n7fl-177 

*’24.098 

NV-o?n-,iflfi 

19,500 

NV-030-^ 

"57,600 

NV-030-402 _ 

51,580 

Nv-nrtn..4n7 

’3,790 

NV-030-409 _ 

_ 

Stewart  VaSey  Hilla . 

44,410 

NV-030-425 .  .... 

66,850 

NV-030-430 _ 

”27,890 

NV-030-432 ..  - 

’1,000 

NV-030-435 _ 

7,560 

NV-030-436 . 

Queen  Valley  North _ 

7,640 

NV-030-437 _ 

_ _ 

Queerr  Valley  Ranch . 

610 

NV-030-439 _ 

76 

NV-030-517 _ 

49.480 

NV-030-520 _ 

36,000 

NV-030-525 . 

East  Pine  Nuts . 

*38,785 

NV-030-525-A.... 

_ _ _ 

Burbank  Canyons....- . 

”1,095 

NV-030-603/CA-020- 

Fort  Sage  Mountain . 

22,990 

403. 

NV-030-605 ....... 

89,275 

NV-030^10 . 

17,170 

Total  Carson  City 

951,270 

District 

Ely  District 

NV-040-001 /UT-020- 

Northeast  Comer _ 

♦26,950 

053,  054. 

NV-040-004 

16,000 

NV-040-007 

17,300 

NV-040-007-A... 

7,700 

NV-040-008 

........... 

Antelope  Range _ 

13,100 

NV-040-009 

18,400 

NV-040-01S.« 

•’155,580 

NV-040-019 _ 

20,900 

NV-040-021-A... 

33,460 

NV-040-034 _ 

41,180 

NV-040-042 . 

20,400 

NV-040-047 _ 

20,500 

NV-040-04a . 

20,900 

NV-040-048-A.. 

•32,940 

NV-040-049 . 

20^020 

NV-040-050 

8,900 

NV-040-065 

16,200 

Nv-n4n-070 

.  Red  Hills. . 7. . 

12,800 

NV-040-078 . 

.  Grass  Valley 

11,100 

Reservoir. 

NV-040-079/LIT-050- 

Kern  Mountains . 

♦7,500 

017. 

NV-040-081 . 

.  White  Cloud  Basin . . 

25,100 

NV-040-081-A,. 

.......... 

.  White  Cloud  Basin _ 

17,800 

NV-040-085 . 

.  YeHand  Ranch . 

9.900 
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Units  Dropped  From  Further  Consideration 
Because  of  Lack  of  Wiidemess  Charac¬ 
teristics  (These  Units  Were  Proposed  To 
Be  Dropped  in  the  Apr.  1,  1980  “Federai 
Register”  and  Now  Are  Dropped)— Con¬ 
tinued 


Acres 

Released 


Unit  no. 

Unit  name 

From 

Further 

Wiidemess 

Considera- 

bon 

NV-040-086/UT-050-  . 
029. 

NV-040-100 . . 

Granite  Spring . 

*’69,700 

38.200 
3.000 

2.900 
2,400 
1.000 

24.800 

42.600 

9,800 

8,200 

11.900 
317,820 
•’4.100 
140.400 

30,000 

9,100 

8,240 

•’133.900 

12,500 

4.900 
•’21,660 
•’13,780 

7.860 

16,000 

24,100 

9.600 

10.200 
4,500 

440 

13,460 

23.900 
31,880 

’•15,300 

99.580 

•’130,700 

88.900 

NV-040-100-C . . 

NV-040-107 . . . 

NV-O40-109 . 

NV-040-110 . . 

NV-040-123 . 

NV-040-129 . . 

NV-040-130-A . 

NV-040-130-AA . . 

NV-040-130-AB _ _ 

NV-040-153 . . 

NV-040-154 . . . 

NV-040-155 . . 

NV-040-159 . . 

NV-040-159-A . 

NV-040-159-a. . . 

NV-040-166 _ 

NV.040-184 . 

NV-040-185 . . 

NV-040-197 . . 

NV-040-202/Lrr-040- 

216. 

NV-040-203 _ _ 

White  Rock  Range. . 

NV-040-204  ...i. . L..... 

NV-040-217 . 

Camp  VaHey . . . 

NV-040-228 . . 

NV-040-229 . . 

Scofield . - . 

NV-040-231 . . 

NV-040-234-A . . 

MV-040-235 _ _ 

NV-040-241 . . . 

Barton  Spring . . 

NV-040-241-A . 

Griswold . 

NV-040-242 . . . . 

NV-040-243 . 

NV-040-246 . 

Worthington  Mtns . 

Garden  Valley 

Reservoir. 

NV-040-247 . 

Fos^  Peak  ...7. . 

NV-040-249 _ _ 

North  Pahranagat 

Range. 

North  Pahranagat 

Range. 

NV-040-249-A _ _ 

NV-040-2S0 . . . . 

21,500 

34,900 

2,204,150 

Total  Ely  District . 

- 

Las  Vegas  Dtetrict 

NV-050-0100 . . 

12,810 

26,847 

20,931 

15,149 

52.800 

61,737 

15,950 

12,673 

6,690 

’136,258 

’42,455 

10.577 

23,379 

11,905 

59,274 

'7,637 

NV-050-0107 . . 

NV-050-010e . 

NV^)50-0109 . 

NV.050-0112 . . 

NV-050-0113 . — 

Timpahute  Range . 

Pahroc  Summit  Pass . 

NV-050-0114 . . 

NV.050.0116 

NV^)50-0127 . . 

NV-050-0131 _ 

NV.050-0132 . . . 

NV^)50-0302 . . 

East  Pahranagat . 

South  Pahrocs/Hiko . 

NV-050-0304 . . . 

Relay  Station . 

Far  North 

NV-050-0305 . 

NV-060-0306 . 

NV-050-0308 . . 

NV-050-0311 . . 

NV-050-0312 _ _ 

Rock  HW . . 

41,392 

36,239 

12,047 

29.153 

25,337 

25,444 

15.254 

30.693 

30,583 

20,150 

23,676 

49,040 

106,593 

'»25,206 

NV.050-0317 . . . 

NV-050-0319 . . 

NV-050-0320 _ 

NV-050-0323 . 

NV-4)S0.O324 . 

NV-050-0325 . . 

Weepah  HHIs . 7 . 

Emigraitl  Peak . 

Volcanic  HWs . 

NV-050-O327 . 

NV-050-0328 . 

NV-050-0330/NV- 
050-0330-A. 
NV-050-0331 _ 

Moriocline . . . 

NV-050-0335 _ _ 

NV-060-0336 _ 

NV-050-0337 . . . 

Company  Spring 

South. 


Units  Dropped  From  Further  Consideration 
Because  of  Lack  of  Wiidemess  Charac¬ 
teristics  (These  Units  Were  Proposed  To 
Be  Dropped  in  the  Apr.  1,  1980  “Federal 
Register”  and  Now  Are  Dropped)— Con¬ 
tinued 


Acres 

Released 

From 

Umt  no.  Unit  name  Further 

Widemess 
Considera- 
Son 


NV-050-0337-A . . . 

NV-050-0338..... . . 

NV-050-0338-A . 

NV-050-0339 _ 

NV-050-0340 . . 

NV-050-0341 . 

Company  Spring  North.. 
Silver  Peak  Rari^ 

North. 

Silver  Peak  Range 

South. 

Aiken . 

Red  Mountain  Triangte.. 

10,680 

’•38,879 

‘•54,845 

1,279 

33 

1,050 

3ai65 

NV-050-0342 . . 

Pakneto  Mountains _ 

NV-05O-0344 . . 

Mount  Jackson  North... 

33,720 

NV-050-0344-A . 

Mount  Jackson  South.... 

6,164 

NV-050-0345/NV- 

Chispa  HMs... _ _ _ 

30.599 

050-0345-A. 

NV-050-0349 . . 

19,651 

•’3,402 

NV-050-0350 _ 

Pigeon  Spring _ _ 

NV-050-0351 . . 

24,223 

28,674 

8.813 

NV-050-0352 _ 

Slate  Ridge  West _ 

NV-^)50-03S2-A . 

Slate  Rid^  East _ _ 

NV-050.03S3 . 

HeM’a  Gate  .  .. 

19,596 
”7.179 
•  ’  12,766 

NV-050-0354 

NV-050-0355.... _ 

Bonnie  Claire  Flat _ 

NV-050-0358 _ 

Can  You  Believe  . . 

32,327 

NV-050-0368 _ 

’600 

’73 

’2,545 

37,242 

26,864 

21,900 

21,732 

4,625 

820 

NV-050-0369 . . 

NV-050.0370 . 

NV-050-0372 . . 

NV-050-0373 _ 

NV-050-0375 . . . 

NV-O50-0376 _ 

Diy  Wei... . . 

NV-050-0377  _ 

NV-050-0386 . . 

Claw . . . 

NV-050-0387 _ 

23,661 

165 

NV-050-03R-11-A . 

Fish  Lake  Valley _ _ 

NV-050-03H-12 . 

Pinto  HM . . 

16,712 

NV-050-03R-15-A _ 

Lida  Valley _ _ _ .... 

852 

NV-050-03R-22 _ 

’40 

2,786 

•’133,358 

68,421 

NV-050-03R-23 . 

NV-050-0401 . . 

NV-050-0406 . . 

Lost  Cabin  Spring _ _ 

NV-050-0410 _ 

62,917 

’10,761 

7,282 

7,880 

20.698 

NV-050-0414 _ _ 

NV-050-0418 . . 

NV-050-0421 . . 

NV-050-0450 . 

Striped  HWs . . 

NV-050-0451 . . . . 

34,340 

45,193 

9.770 

’17,208 

NV-050-0457 _ 

NV-050-0459 . 

NV-050-0460 . . 

Resting  Springs 

Range. 

NV-050-0461 . 

Last  Chance  Rarrge _ _ 

27.079 

NV-050-0462 . 

High  Peak. . 

10,872 

NV-050-0463 . 

Grown . . . 

7,064 

NV-050-04R.03-A 

Pahrump . . 

10.958 

B&C 

NV^)50-CDCA276 . 

Dead  Mountains ...» _ 

750 

Total  Las  Vegas 

. . . . . 

2,051,646 

District 


Battle  Mountain  Distriol 

NV-060-019 .  Kawich . . *»11,640 

NV-060-059 . . .  Ftawhide  MounlaSt _  11,040 

NV-060-069  Empire  Canyon . . 17.620 

NV-060-078  Stone  Cabin.. . .  24,000 

NV-060-079  Hot  Creek _ _ _  45,970 

NV-060-086  Monarch . . . 11,700 

NV-060-089  Woods  Canyon . .  25,900 

NV-060-112  Soulh  ReveMo. . . ’8,300 

NV-060-113 . -  Quinn  Canyon.. . .  105,570 

NV-060-120  East  Kawich . 18.100 

NV-060-130 . . .  Castle  Rock . 22,300 

NV-060-132  North  ReveiSe _  65,000 

NV-060-136  Quinn  Range . . .  23,703 

NV-060-142/162 . .  PaSsade  Mesa _  *17,450 

NV-060-158/199 . .  Blue  Eagle . . . '  *  13,340 

NV-060-163 . . . .  The  Was . . 5,300 

NV-060-166... . .  Grant  Range . .  650 

NV-060-174.... .  Black  Rock . . ...  25,500 

NV-060-176 . . .  Big  Round  Valley _  8,200 

NV-060-183 .  North  Pancake  1 .  17.200 


Units  Dropped  From  Further  Consideration 
Because  of  Lack  of  Wiidemess  Charac¬ 
teristics  (These  Units  Were  Proposed  To 
Be  Dropped  in  the  Apr.  1,  1980  “Federal 
Register”  and  Now  Are  Dropped) — Con¬ 
tinued 


Acres 

Released 


Unit  no. 

Unit  name 

From 

Further 

Wiidemess 

Considera¬ 

tion 

NV-060-184 . 

19.200 

9.000 

’•7,660 

’9.580 

23.900 

26.400 

12.600 

NV-060-188 . . 

NV-060-190 

NV-060-19t _ 

NV-060-192 _ 

NV-060-194... 

NV-060-201/211 _ 

Sivmile.. . . 

NV-060-212 -  Rhyolite  HMs _  34.300 

NV-060-213 -  Red  Ring  Mountain .  6.200 


NV-060-219. — .  Milton  Ranch . .  9.300 


NV-060-231/241 ... 

NV-060-258  _ 

10,900 

2.900 

26,400 

NV-060-278 _ 

NV-060-279 _ 

NV-060-347 . . 

NV.060-407 . 

77,930 

79.300 
16.406 

•’•1.830 

35.300 

31.300 
10.900 
57.360 

104.500 

44,200 

8.000 

5.700 

14,100 

9,560 

52,400 

73,470 

13,600 

1^700 

’42.718 

43,800 

1,485,683 

NV-060-415 

NV-060-422 

NV-060-429 _ : 

NV-06O-432 . . . 

WiH^  Creek . 

NV-060-433 _ 

NV-060-442  ... 

NV-060-459 _ 

NV-060-461 _ 

NV-060-464 . . 

NV-060-465 _ 

NV-060-467 _ 

NV-060-474 _ 

NV-060-478_  .... 

NV-060.482 . 

NV-060-504 _ 

NV-060-530 _ 

NV-060-531 _ 

NV-060-541 _ 

NV-060-554 _ 

Total  Battle 

Mountain 

DistricL 

State  total . . 

10,616,134 

See  footnotes  at  end  of  tabular  matter. 


Units  Under  Formal  Appeal  to  the  Interior 
Board  of  Land  Appeals 


Unit  No. 

Unit  name 

Acres 

under 

formal 

appeal 

NV-010-102/ID-12- 

Liltio  Owyhee . . 

.  53,260 

56A. 

NV-010-103/ID-16-53 .. 

.  Devil's  Corral . 

6.960 

NV-010-103-A/ID-16- 

Devil's  Corral . . . . 

10.680 

53. 

NV-010-164/1D-202- 

Little  Goose  Creek  No 

7,696 

1/UT-020-001. 

1. 

NV-010-179/ID-107/ 

Cottonwood-Salmon 

11.790 

26/ID-17-26. 

Falls. 

NV-020-611/OR-3- 

Tent  Oeek . . . 

10,680 

159/ID-106-70-E. 

NV-020-642/OR-2-81 

Pueblo  Mountains . . . 

600 

(an  accelerated 
inventory  unit). 

Note.— The  inventory  units  listed  above  are  under  formal 
appeal  to  the  kiterior  Board  of  Land  Appeals  (IBLA)  as  a 
re^  of  the  final  initial  inventory  decisions,  and  in  one  case, 
an  accelerated  inventory  decision.  Them  inventory  units  wS 
be  subject  to  tnterim  Management  Policy  and  Quidelinee 
(IMP)  until  the  IBLA  issues  a  final  decision.  The  IMP  guide¬ 
lines  will  remain  in  effect  on  those  units  remaining  urKier 
wildemesa  review. 

■The  final  decision  for  this  unit  represents  a  change  from 
the  proposed  decision.  Public  comments  received  prompted 
a  reconsideration  of  wSdemess  characteristics  in  the  area, 
resulting  in  an  increase  in  Wiidemess  Study  Area  acreage. 

‘The  final  decision  for  this  unit  represerrts  a  change  frm 
the  proposed  decision  Public  comments  received  prompted 
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a  reconaideration  of  wilderness  characterislics  in  the  area, 
resulting  m  a  decrease  in  Wridemess  Study  Area  acreage. 

“Includes  Laftontan  Cutthroat  Trout  Natural  Area. 

“The  proposed  decision  for  this  interstate  unit  cited  total 
puMc  land  acreage  m  Nevada  and  the  adjoining  state.  This 
figure  represents  only  Nevada  acreage.  The  linal  decision  lor 
the  entire  unit  has  not  changed  from  the  proposed  decision. 

“The  acreage  cited  in  the  final  decision  (fitters  from  the 
proposed  decsion  because  of  a  more  accurate  acreage 

“Includes  Pine  Creek  Natural  Area. 

’A  portion  of  this  unit  has  been  identified  as  a  Wilderness 
Study  Area,  but  the  portion  represented  m  this  table  was 
dropped  from  further  wilderness  consideration,  because  it 
lacks  wilderness  characteristics. 

“The  final  decision  lor  this  unit  represents  a  change  from 
the  proposed  decision.  Public  comments  received  prompted 
a  reconsideration  of  wilderness  characteristics  in  the  area, 
resulting  in  the  identification  of  a  Wilderness  Study  Area. 

“Includes  Heusser  Mountain  Bristlecone  Pine  Natural  Area. 

'"Includes  a  portion  of  Pinyon  Joshua  Transition  Natural 
Area. 

|KR  l)m:.  aO-.T4.'i31  Piled  Il-fk-flO  8;4.'>  iimj 

BILLING  CODE  4310-«4-M 


lINTOEIS  80-69] 

Availability  of  Draft  Environmental 
Impact  Statement  on  Energy 
Transportation  Systems,  Inc.  (ETSi) 
and  Establishment  of  Public  Review 
Period  and  Public  Hearings 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Publication  of  draft 
environmental  impact  statement  of 
Energy  Transportaion  Systems, 
Incorporated  (ETSI)  Proposal. 
Establishment  of  60-day  Public  Review 
and  Comment  Period  and  Location  Sites 
and  Dates  for  Public  Meetings  on  the 
Document. 

summary:  Pursuant  to  section  102(2](C] 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Department  of  the 
Interior’s  Bureau  of  Land  Management 
has  prepared  an  environmental  impact 
statement  on  ETSI's  proposed  coal 
slurry  pipeline.  The  proposed  pipeline 
would  originate  in  the  Eastern  Powder 
River  region  of  Wyoming  and  cross 
Nebraska  and  Kansas  to  delivery  points 
in  Oklahoma,  Arkansas,  and  Louisiana. 

The  proposed  action  would  involve 
construction  and  operation  of  a  1,828- 
mile  slurry  transportation  project.  The 
project  would  comprise  three  coal  slurry 
preparation  plants,  a  water  supply 
system  (Niobrara  County,  Wyoming, 
well  field);  a  1.664-mile  main  slurry 
pipeline  and  slurry  pump  stations;  nine 
dewatering  plants;  and  ancillary 
facilities  such  as  transmission  lines 
microwave  towers.  The  EIS  also 
assesses  the  following  alternatives: 
Market,  Colorado  route,  Pipeline-Barge, 
Crook  County  Well  Field,  Oahe 
Reservior,  coal  cleaning,  slurry  pipeline 
water  discharge,  and  no-action  (all  rail 
and  rail-road-barge  transportation).  The 
Bureau  has  also  established  a  60-day 
public  review  and  comment  period  and 
nine  public  meetings  to  receive  public 
input  and  comment  on  the  draft 
statement 


OATES:  (1)  Comments  will  be  accepted 
until  January  0, 1981. 

(2)  Public  hearings  will  be  held  at  the 
following  places  at  2:00  p.m.  and  7K)0 
p.m. 

Monday,  December  1,  State  Mineral 
Board  Conference  Room,  Natural 
Resources  Building,  404  4th  St.,  Baton 
Rouge,  Louisiana. 

Wednesday,  December  3,  Arkansas 
Game  &  Fish  Commission,  No.  2 
Natural  Resources  Drive,  Little  Rock, 
Arkansas. 

Thursday,  December  4,  Agricultural 
Center  Auditorium,  4116  East  15th  St., 
Room  107,  Tulsa,  Oklahoma. 

Monday,  December  8,  Fort  Hays  State 
University,  Black  and  Gold  Room, 

Hays,  Kansas. 

Wednesday,  December  10,  Sterling  City 
Auditorium,  120  So.  4th  St.,  Sterling, 
Colorado. 

Thursday,  December  11,  Holiday  Inn, 
Junction  1-80  &  Highway  83,  North 
Platte,  Nebraska. 

Monday,  December  15,  Rushmore  Plaza 
Civic  Center,  444  Mt.  Rushmore  Road 
North,  Rapid  City,  South  Dakota. 
Tuesday,  December  16,  Parish  Hall, 
Edgemont,  South  Dakota. 

Wednesday,  December  17,  Niobrara 
County  High  School  Auditorium,  5th  & 
Iron  St.,  Lusk,  Wyoming. 

Preregistration  for  people  desiring  to 
present  testimony  at  the  hearings  is 
requested.  Written  comments  and 
requests  for  hearing  registration  forms 
or  a  summary  description  of  the  ETSI 
project  should  be  sent  to:  Richard  E. 
Traylor,  ETSI  EIS  Project  Leader,  Bureau 
of  Land  Management,  O^ice  of  Special 
Projects,  555  Zang  St.,  3rd  Floor  East, 
Denver,  Colorado  80228. 

A  limited  number  of  single  copies  of 
the  EIS  may'-be  obtained  from  the  above 
address.  Copies  are  available  for 
inspection  at  the  following  locations: 

Office  of  Information,  Office  of 
Special  Projects,  Bureau  of  Land 
Management,  Interior  Building,  18th  and 
C  Streets  NW.,  Washington,  D.C.  20240. 

Wyoming  State  Office,  Bureau  of  Land 
Management,  2515  Warren  Avenue, 
Cheyenne,  Wyoming  82001. 

Copies  will  also  be  available  at 
various  libraries  along  the  proposed 
route  of  the  project.  A  complete  list  of 
these  libraries  may  be  obtained  from  the 
EIS  Project  Leader. 

Dated;  October  30. 1980 
James  H.  Rathlesberger, 

Special  Assistant  to  Assistant  Secretary  of 
the  Interior. 

|FR  Doc.  80-34446  Filed  11-4-80;  8:45  amj 

BtLLING  CODE  4310-84-M 


Minnesota;  Final  Wilderness  Inventory 
Decision— Minnesota  Islands 

In  the  September  17, 1980  Federal 
Register,  the  Bureau  of  Land 
Management  (BLM)  announced  its-  final 
intensive  wilderness  inventory  decision 
on  174  islands,  totalling  701.21  acres, 
administered  as  BLM  public  lands  in  the 
State  of  Minnesota.  The  islands  are 
located  in  26  counties  in  eleven  rivers 
and  47  lakes  throughout  the  State. 

The  decision  provided  that  unless 
timely  protests  were  received  by  the 
BLM  Eastern  States  Director,  350  South 
Pickett  Street,  Alexandria,  Virginia 
22304,  within  a  thirty-day  period  ending 
at  4:00  p.m.,  October  17, 1980,  the 
decision  would  become //no/.  No 
protests  were  received. 

Under  the  authority  of  Section  603  of 
the  Federal  Land  Policy  and 
Management  Act  and  in  accordance 
with  the  guidelines  in  the  September  27,. 
1978  BLM  Wilderness  Inventory 
Handbook,  and  BLM  Organic  Act 
Directive  No.  78-61,  Change  3,  the  final 
intensive  wilderness  inventory  decision 
for  the  above  units  became  effective 
October  17, 1980.  The  above  public 
lands  are  no  longer  subject  to  BLM 
wilderness  review  and  the  management 
restrictions  imposed  by  Section  603  of 
the  Federal  Land  Policy  and 
Management  Act  no  longer  apply. 

Roger  L  Hildebeidel, 

Eastern  States  Director. 

|FR  Doc.  80-34778  Filed  11-6-80:  8:4.5  um| 

BILLING  CODE  4310-a4-M 


National  Park  Service— Pacific 
Northwest  Region 

Crater  Lake  National  Park:  Public 
Meetings 

Notice  is  hereby  given  that  public 
meetings  will  be  held  concerning  options 
for  the  future  of  Crater  Lake  Lodge. 

The  meetings  will  be  held  at  the 
following  times  and  places: 

1.  Klamath  Falls,  Oregon — December 
9, 1980,  7:30  p.m..  Meeting  Room, 

Klamath  Production  Credit  Association, 
900  Klamath  Avenue. 

2.  Medford,  Oregon — December  10, 
1980,  7:30  p.m.,  Oregon  Room,  Bureau  of 
Land  Management  District  Office,  3040 
Biddle  Road. 

3.  Salem,  Oregon — December  11, 1980, 
7:30  p.m..  Conference  Room,  Room  122, 
State  Transportation  Building,  Center 
and  Capital  Streets. 

Anyone  interested  in  obtaining  a 
summary  of  options  for  the  future  of 
Crater  Lake  Lodge  to  be  discussed  at  the 
meetings  should  contact  National  Park 
Service,  Pacific  Northwest  Region, 
Fourth  and  Pike  Building,  Seattle, 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7,  1980  /  Notices 


74075 


Washington  06101,  Attention:  Daniel  R. 
Kuehn,  206-<442-4S90.  Written  comments 
will  be  accepted  up  to  30  days  following 
the  public  meetings. 

Dated:  October  24, 1900 
Charles  H.  Odgegaard, 

Acting  Regional  Director,  Pacific  Northwest 
Region. 

IKK  Doc.  aO-348S7  Filed  11-4-8(1:  B:4S  um| 

BILUNO  CODE  43t0-70-W 

Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  that  the 
meeting  of  the  Delta  Region  Preservation 
Commission  previously  announced  for 
November  12, 1980,  will  be  reconvened 
for  a  second  session  at  1:30  p.m.  CST. 
November  19, 1960,  at  the  Louisiana 
Department  of  Wildlife  and  Fisheries 
Building,  400  Royal  Street,  Room  220, 

New  Orleans,  Louisiana.  All  agenda 
items  remain  the  same  as  published  on 
October  31. 1980  (45  FR  72299}. 

Dated:  November  4, 1980. 
lean  Henderor, 

Chief,  Office  of  Cooperative  Activities 

|KR  Doc.  80-34888  FNcd  11-4-80;  8-4&iim| 

BILUNG  CODE  4310-7D-W 

INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Permanent  Authority 
Decisions 

The  following  applications,  filed  on  or 
after  July  3, 1960,  cire  governed  by 
Special  Rule  247  of  the  Commission’s 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  rule  247  was  published  in  the 
Federal  Register  of  July  3. 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  A  copy  of  any 
application,  together  with  applicant’s 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings:  With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.gs.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act  Each 


applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49. 
SubtitleTV,  United  States  Code,  and  the 
Commission’s  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  within  45  days  of 
publication  of  this  decision-notice  (or,  if 
the  application  later  becomes 
unopposed)  appropriate  authority  will 
be  issued  to  each  applicant  (except 
those  with  duly  noted  problems]  upon 
compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notice  that 
the  decision-notice  is  effective.  Within 
60  days  after  publication  an  applicant 
may  Hie  a  verified  statement  in  rebuttal 
to  any  statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — Atl  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

Volume  No.  OP2-084 

Decided:  October  30. 1980. 

By  the  Commissioii.  Review  Board  Number 
2,  Members  Chandler,  Eaton,  and  Liberman. 

MC  66753  (Sub-8F),  filed  October  27. 
1980.  Applicant:  CHAIN  HAULAGE, 
INC.,  50  Middlesex  Ave.,  Somerville. 

MA  02145.  Representative:  James  F. 
Martin,  Jr.,  8  W.  Morse  Rd.,  Bellingham. 
MA  02019.  Transporting  genero/ 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives),  between 
points  in  the  U.S.,  under  continuing 
contract(s]  with  the  Stop  &  Shop 
Companies,  Inc.,  of  Boston,  MA. 

MC  109633  (Sub-47F).  filed  October  23. 
1980.  Applicant:  ARBET  TRUCK  LINES, 
INC.,  P.O.  Box  697,  Sheffield.  IL  61361. 
Representative:  Arnold  L  Burke,  180 
North  LaSalle  St..  Chicago,  IL  60601. 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  classes  A  and  B 
explosives),  between  points  in  the  U.S., 
restricted  to  traffic  originating  at  or 
destined  to  the  facilities  used  by  Ralston 
Purina  Company. 

MC  110563  (Sub-318),  filed  October  23. 
1980.  Applicant  COLDWAY  FOOD 


EXPRESS.  INC.,  P.O.  Box  747,  Sidney. 

OH  45366.  Representative:  Joseph  M. 
Scanlan,  111  W.  Washington,  Chicago. 

IL  60602.  Transporting  general 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives),  between 
the  facilities  of  members  of  the  Trojan 
Shippers  Association,  at  points  in  Miami 
County,  OH,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  110683  (Sub-188F),  filed  October 

20. 1980.  Applicant:  SMITH’S 
TRANSFER  CORPORATION.  P.O.  Box 
1000,  Staunton,  VA  24401. 

Representative:  Francis  W.  Mclnemy, 
1000  16th  St.  NW,  Washington,  DC 
20036.  Transporting  general 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives),  between 
those  points  in  the  U.S..  in  and  east  of 
MN.  SD.  NE.  KS.  OK.  and  TX  (except 
FL). 

MC  118803  (Sub-22F).  filed  October 

16. 1980.  Applicant  ATLANTIC  TRUCK 
LINES,  INC.,  168  Town  Line  Rd..  Kings 
Park,  NY  11754.  Representative:  Morton 
E.  Kiel  Suite  1632,  Two  World  Trade 
Center,  New  York,  NY  10048. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods  as  defined  by  the 
Commission),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Sun  Chemical  Corporation,  of  Ft.  Lee. 

NJ. 

MC  123993  (Sul>-64F),  filed  October 

20. 1980.  Applicant  FOGLEMAN 
TRUCK  UNE,  INC..  P.O.  Box  1504, 
Crowley,  LA  70526.  Representative: 
Austin  L  Hatchell,  P.O.  Box  2165, 

Austin,  TX  78768.  Transporting  General 
Commodities  (except  Household  goods 
as  defined  by  the  Commission  and 
Classes  A  and  B  explosives),  between 
Alexandria,  LA,  on  the  one  hand,  and  on 
the  other  Beaumont,  Dallas  and 
Houston,  TX,  and  points  in  LA. 

MC  125433  (Sub-429F),  filed  October 

20. 1980.  Applicant:  F-B  'TRUCK  LINE 
COMPANY.  A  CORPORA’nON,  1945 
South  Redwood  Rd.,  Salt  Lake  City,  UT 
84104.  Representative:  John  B.  Anderson, 
(same  address  as  applicant). 
Transporting  (l)(a)  pollution  control 
systems,  and  (b)  parts  and  accessories 
for  pollution  control  systems,  and  (2) 
metal  products,  between  points  in  MO. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  125433  (Sub-430F).  filed  October 

20. 1980.  Applicant  F-B  TRUCK  LINE 
COMPANY,  A  CORPORA'nON.  1945 
South  Redwood  Rd.,  Salt  Lake  City.  UT 
84104.  Representative:  John  B.  An^rson 
(same  address  as  applicant). 
Transporting  such  commodities  as  are 
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dealt  in  or  used  by  manufacturers  of 
radios,  televisions  and  recording  and 
phonographic  equipment,  between 
points  in  IL,  MO,  PA,  IN,  and  TX,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (including  HI,  but  excluding 
AK). 

MC  125433  (Sub-431F).  filed  October 

20, 1980.  Applicant:  F-B  TRUCK  LINE 
COMPANY,  a  corporation,  1945  South 
Redwood  Rd.,  Salt  Lake  City,  UT  84104. 
Representative:  ]ohn  B.  Anderson  (same 
address  as  applicant).  Transporting  (1) 
plumbing  fixtures,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of 
plumbing  fixtures,  between  points  in 
CA,  FL,  IL.  IN,  KY.  MI.  NV.  and  OK,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (including  HI,  but  excluding 
AK). 

MC  125433  (Sub-432F),  filed  October 

20, 1980.  Applicant:  F-B  TRUCK  LINE 
COMPANY,  a  corporation,  1945  South 
Redwood  Rd.,  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson  (same 
address  as  applicant).  Transporting  (1) 
equipment,  materials,  and  supplies  used 
in  the  manufacture  and  distribution  of 
swim  pools,  spas,  and  hot  tubs,  and  (2) 
chemicals  and  allied  products,  as 
described  in  Item  28  of  the  Standard 
Transportation  Commodity  Code, 
between  points  in  Los  Angeles  County. 
CA,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  125433  (Sub-433F),  filed  October 

20, 1980.  Applicant:  F-B  TRUCK  LINE 
COMPANY,  a  corporation,  1945  South 
Redwood  Rd.,  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson  (same 
address  as  applicant).  Transporting 
paving  joints,  between  Birmingham,  AL, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  125433  (Sub-435F),  Hied  October 

20, 1980.  Applicant:  F-B  TRUCK  LINE 
COMPANY,  a  corporation.  1945  South 
Redwood  Rd.,  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson  (same 
address  as  applicant).  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  of  electrical  sound 
amplifying  equipment,  between  points  in 
OK,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (including  HI,  but 
excluding  AK). 

MC  125433  (Sub-438F),  filed  October 

20, 1980.  Applicant:  F-B  TRUCK  LINE 
COMPANY,  a  corporation,  1945  South 
Redwood  Rd.,  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson  (same 
address  as  applicant).  Transporting  (1) 
building  materials,  and  (2)  equipment, 
materials,  and  supplies,  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  between 


points  in  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  128413  (Sub-6F),  filed  October  21, 
1980.  Applicant:  SEASON-ALL  ’ 
TRANSPORTATION  COMPANY,  a 
corporation,  Rte.  119  South,  Indiana,  PA 
15701.  Representative:  Henry  M.  Wick, 

Jr.,  2310  Grant  Bldg.,  Pittsburgh,  PA 
15219.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives  and  household  goods  as 
defined  by  the  Commission),  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Season-All  Industries, 
Inc.,  of  Indiana,  PA. 

MC  131023F,  filed  October  9, 1980. 
Applicant:  INTERNATIONAL  TRAVEL 
CONSULTANTS.  INC.,  d.b.a. 
WINDWARD  TRAVEL  CENTER.  127 
East  Market  St.,  York,  PA  17401. 
Representative:  Murray  D.  Friedman, 
(same  address  as  applicant).  To  engage 
in  operations  as  a  broker  at  York,  PA,  in 
arranging  for  the  transportation,  by 
motor  vehicle,  of  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  in  round-trip  special  and 
charter  operations,  beginning  and 
ending  at  York,  PA,  and  extending  to 
Harrisburg  and  Philadelphia,  PA, 
Baltimore,  MD,  Washington.  DC  and 
points  NY. 

MC  139923  (Sub-80F),  filed  October  21, 
1980.  Applicant:  MILLER  TRUCKING 
CO.,  INC.,  P.O.  Drawer  “D",  Stroud,  OK 
74079.  Representative:  Daniel  O.  Hands, 
Suite  200,  205  W.  Touhy  Ave,  Park 
Ridge,  IL  60068.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of  infant 
formula  and  health  care  products 
(except  commodities  in  bulk),  between 
points  in  Campbell  County,  VA,  on  the 
one  hand,  and,  on  the  other,  those  points 
in  the  U.S.  in  and  west  of  MT,  WY,  CO, 
and  NM. 

MC  141873  (Sub-lF),  filed  October  17, 
1980.  Applicant:  BERUN 
TRANSPORTATION,  INC.,  Rte.  5. 
Millersburg,  OH  44654.  Representative:  > 
Richard  H.  Brandon,  P.O.  Box  97,  220  W. 
Bridge  St.,  Dublin,  OH  43017. 
Transporting  pallets  and  rough  sawed 
lumber,  between  points  in  the  U.S.  under 
continuing  contract(s)  with  (a) 
Brenneman  Lumber  Co.,  of  Jefferson, 

OH,  (b)  Noah  Raber  &  Edward  Raber,  d/ 
b/a  Raber  Lumber,  of  Charm,  OH,  (c) 
GRH  Products,  Inc.,  of  Berlin,  OH,  and 
(d)  Andy  Weaver,  d/b/a  Plains  Pallet 
Co.,  of  Millersburg,  OH.  Condition: 
Applicant  must  submit  a  statement 
indicating  how  it  proposes  to  satisfy  the 
statutory  criteria  of  contract  carriage, 
i.e.,  either  by  (1)  furnishing 
transportation  service  through  the 
assignment  of  motor  vehicles  for  a 
continuing  period  of  time  to  the 


exclusive  use  of  each  person  served,  or 
(2)  furnishing  transportation  services 
designed  to  meet  the  distinct  need  of 
each  individual  customer,  and  if  the 
latter,  applicant  must  describe  briefly 
the  distinct  need  for  which 
transportation  services  have  been 
designed.  The  statement  will  be 
examined  by  a  review  board  prior  to 
issuance  of  any  permit. 

MC  142592  (Sub-lllF),  filed  October 

16, 1980.  Applicant:  H.  L.  STANSELL, 
INC.,  1221  U.S.  Alternate  Hwy  19,  Palm 
Harbor,  FL  33563.  Representative:  David 
C.  Venable,  Suite  805,  666  Eleventh  St., 
NW.,  Washington,  DC  20001. 

Transporting  [1]  foodstuffs,  (2)  paper 
and  paper  products,  (3)  metal  articles. 

(4)  plastic  articles,  and  (5)  such 
commodities  as  are  dealt  in  or  used  by 
bakeries,  from  points  in  the  U.S.  (except 
AK  and  HI),  to  points  in  FL. 

MC  147193  (Sub-4F)  filed  October  21, 
1980.  Applicant:  MARTIN  RUITER, 
d.b.a.,  MARTIN’S  FEED  CO.,  P.O.  Box 
189,  Custer,  WA  98240.  Representative; 
James  T.  Johnson,  1610  IBM  Bldg., 

Seattle,  WA  98101.  Transporting /e«(/ 
and  feed  ingredients,  between  points  in 
WA,  OR,  CA,  UT,  MT,  and  WY. 

MC  149482F.  filed  October  15, 1980. 
Applicant;  R.  W.  McDANIEL 
TRANSPORTATION  CORP.,  11280 
Gratiot  Avenue,  Detroit,  MI  48213. 
Representative:  R.  W.  McDaniel  (same 
address  as  applicant).  Transporting 
automotive  parts,  between  points  in  MI, 
IN,  OH.  KY,  MD,  DE.  VA.  KS.  MO.  TN. 
SC,  WI,  IL,  PA.  NY.  NJ.  WV.  OK,  lA, 

MN,  NC,  and  AR. 

MC  152232F.  filed  October  15. 1980. 
Applicant:  TYLER  TRANSPORTATION. 
INC.,  3305  Grant  Line  Road,  New 
Albany,  IN  47150.  Representative:  John 
M.  Nader,  1600  Citizens  Plaza, 

Louisville,  KY  40202.  Transporting 
general  commodities  (except  Classes  A 
and  B  explosives  and  commodities  in 
bulk,  in  tank  vehicles),  between  points 
in  the  U.S.,  under  continuing  contract(s) 
with  Pillsbury  Company,  of  Minneapolis, 
MN. 

MC  152302F,  filed  October  22, 1980. 
Applicant:  CHARLES  E.  ARMES,  917  W. 
9th  St.,  Jonesboro,  IN  46938. 
Representative:  Robert  W.  Loser,  1101 
Chamber  of  Commerce  Bldg., 
Indianapolis,  IN  46204.  Transporting: 
general  commodities,  (except  household 
goods  as  defined  by  the  Commission 
and  classes  A  and  B  explosives), 
between  points  in  the  U.S.  under 
continuing  contract(s)  with  G  &  T 
Industries  of  Indiana,  Inc.,  of  Evansville, 
IN,  and  Reeves  Bros.,  Inc.,  Curon 
Division,  of  Cornelius,  NC. 
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Decided;  October  33. 1980. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  ]oyce,  and  Jones. 

Member  Carleton  not  participating. 

MC  63417  (Sub-296F).  filed  October  23. 
1980.  Applicant:  BLUE  RIDGE 
TRANSFER  CO..  INC..  P.O.  Box  13447. 
Roanoke,  VA  24034.  Representative: 
William  E.  Bain  (same  address  as 
applicant).  Transporting  household 
appliances,  and  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  household 
appliances,  between  Greenville  and 
Grand  Rapids,  MI,  on  the  one  hand,  and. 
on  the  other,  those  points  in  the  U.S.  in 
and  east  of  ND,  SD,  WY,  CO,  and  NM. 

MC  89716  (Sub-56F),  filed  October  21, 
1980.  Applicant:  DICK  JONES 
TRUCIGNG,  a  Corporation,  Box  956, 
Powell,  WY  82435.  Representative: . 
Truman  A.  Stockton,  Jr.,  The  1650  Grant 
St.  Bldg.,  Denver,  CO  80203. 

Transporting  submergible  pumping 
equipment,  materials  and  supplies, 
between  points  in  WY  and  on  the 
one  hand,  and,  on  the  other,  points  in 
CO,  ID.  KS,  NE.  ND.  OK.  SD.  UT.  and 
WA. 

MC  99427  (Sub-51F).  filed  October  21, 
1980.  Applicant:  ARIZONA  TANK 
LINES,  INC.,  666  Grand  Ave.,  Des 
Moines,  LA  50309.  Representative:  E. 
Check,  P.O.  Box  855,  Des  Moines.  LA 
50304.  Transporting  general 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives),  between 
points  in  AZ,  CA.  CO,  NM.  NV,  TX.  and 
UT,  on  the  one  hand,  and.  on  the  other, 
points  in  the  U.S. 

MC  109397  (Sub-52^),  filed  October 

22. 1980.  Applicant-  TRI-STATE  MOTOR 
TRANSIT  CO.,  a  Corporation,  P.O.  Box 
113,  Joplin,  MO  6W01.  Representative: 

A.  N.  Jacobs,  (same  address  as 
applicant);  Transporting  ^nero/ 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives),  between 
points  in  Harrison  County,  MS,  on  the 
one  hand.  and.  on  the  other,  points  in 
the  U.S, 

MC  109397  (Sub-529F).  filed  October 

22. 1980.  Applicant:  TRI-STATE  MOTOR 
TRANSIT  CO.,  a  Corporation,  P.O.  Box 
113,  Joplin,  MO  64801.  Representative: 

A.  N.  Jacobs  (same  address  as 
applicant).  Transporting  (1)  rubber  and 
rubber  products,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  between 
points  in  King  County,  WA,  on  the  one 
hand,  and.  on  the  other,  points  in  the 
U.S. 


MC  115557  (Sub-33F).  filed  October  24. 
1980.  Applicant:  CHARLES  A. 
McCauley,  sob  Leasure  Way,  New 
Bethlehem,  PA  16242.  Representative: 
Larry  D.  McCauley  (same  address  as 
applicant).  Transporting  general 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment), 
between  points  in  Los  Angeles  County, 
CA;  Cook  County,  IL;  Fayette  County, 

KY;  Armstrong,  Clarion  and  Jefferson 
Counties,  PA:  Dallas  and  Hunt  Counties, 
TX,  and  points  in  NJ  and  NY,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (including  AK  and  HI). 

MC  117427  (Sub-80F),  filed  October  17, 
1980.  Applicant:  G.  G.  PARSONS 
TRUCKING  CO..  P.O.  Box  1085.  N. 
Wilkesboro,  NC  28659.  Representative: 
Dean  N.  Wolfe,  Suite  145, 4  Professioaal 
Dr.,  Gaithersburg,  MD  20760. 
Transporting /am/fure,  between  points 
in  Sumter  County,  SC,  on  the  one  hand, 
and,  on  the  other,  points  in  ID,  MT,  WA, 
and  OR. 

MC  119777  (Sub-505F),  filed  October 

22, 1980.  Anplicank  LIGON 
SPECIAU^  HAULER.  INC.,  Hwy  85 
East,  Madisonville,  KY  42431. 
Representative:  Carl  U.  Hurst,  P.O. 
Drawer  “L",  Madisonville,  KY  42431. 
Transporting  such  commodities  as  are 
used  in  the  construction,  maintenance, 
operation,  renovation,  removal  and 
salvage  of  tracks  and  railroad  right-of- 
ways  (except  in  bulk,  and  classes  A  and 
B  explosives),  between  points  in  the  U.S. 

MC  135197  (Sub-27F).  filed  October  24. 
1980.  Applicant  LEES^ 
TRANSPORTATION.  INC.,  P.O.  Box 
545,  Palmyra.  MO  63461.  Representative: 
Leonard  A.  Jaskiewicz,  1730  M  St.  NW., 
Washington,  DC  20036.  Transporting 
general  commodities  (except  household 
goods  as  defined  by  the  Commission 
and  classes  A  and  B  explosives), 
between  points  in  IL,  IN,  lA,  MN,  MO, 
and  NE,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S. 

MC  138177  (Sub-llF),  filed  October  20. 
1980.  Applicant:  BROWN  TRUCKING. 
INC.,  7622  Apple  Valley  Rd., 
Germantown,  TN  38138.  Representative: 
John  Paul  Jones,  P.O.  Box  3140,  Front 
Steet  Station,  189  Jefferson  Ave., 
Memphis,  TN  38103.  Transporting  (1) 
commodities  in  bulk,  in  dump  vehicles, 
from  points  in  Shelby  and  Fayette 
Counties,  TN,  to  those  points  in  the 
United  States  in  and  east  of  ND,  SD,  NE, 
KS,  OK,  and  NM.  and  (2)  metals  and 
alloys,  from  points  in  Colbert  and 
Jefferson  Counties,  AL,  and  points  in 
Hickman  and  Marshall  Counties,  KY.  to 
points  in  Fayette  County,  TN. 


MC  146807  (Sub-23F).  filed  October  21, 
1980.  Applicant-  S  N  W  ENTERPRISES. 
INC.,  P.O,  Box  1131,  Wilkes  Barre,  PA 
18702.  Representative:  Paul  Seleski 
(same  address  as  applicant). 

Transporting  (1)  plastic  sheeting  from 
Mountaintop,  PA,  to  points  in  LA,  TX. 

MO,  and  IL,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  (1) 
above,  in  the  reverse  direction. 

MC  148576  (Sub-4F).  filed  October  20. 
1980.  Applicant:  DOTSON  TRUCKING 
CO.,  INC.,  1220  Murphy  Ave.  SW., 
Atlanta.  GA  30310.  Represenative:  Brian 
S.  Stem,  North  Springfield  Professional 
Center  II,  5411-D  Backlick  Rd., 
Springfield,  VA  22151.  Transporting  (1) 
scrap  materials,  and  (2)  scrap  metals. 
from  points  in  Clayton,  Cobb,  De  Kalb, 
Fulton,  and  Gwinnett  Counties,  GA.  to 
Gaston,  SC. 

MC  150447  (Sub-3F),  filed  October  20. 
1980.  Applicant:  GSC  TRANSPORT. 

INC.,  166  National  Rd.,  Edison,  NJ  08817. 
Representative:  John  L.  Alfano.  550 
Mamaroneck  Ave.,  Harrison,  NY  10528. 
Transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk  and  those  requiring 
special  equipment),  between  Boston, 

MA,  Baltimore,  MD,  Wilmington,  DE, 
New  York,  NY,  Philadepphia,  PA.  and 
Norfolk  and  Newport  News,  VA.  on  the 
one  hand,  and,  on  the  other,  points  in 
CT.  DE.  IL.  MD.  MA.  NJ.  NY.  OH.  PA.  RI. 
and  VA,  restricted  to  shipments  having 
a  prior  or  subsequent  movement  by 
water. 

MC  150567  (Sub-7F),  filed  October  21. 
1980.  Applicant:  TRAVIS 
TRANSPORTATION.  INC.,  123  Coulter 
Ave.,  Ardmore,  PA  19003. 

Representative:  William  E.  Collier,  8918 
Tesoro  Dr.,  Suite  515,  San  Antonio,  TX 
78217.  Transporting  (1)  plastic  pipe  and 
pipe  fittings,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  between 
points  in  the  U.S..  under  continuing 
contract(s)  with  R.  G.  Sloane 
Manufacturing  Company,  Inc.,  of  Sun 
Valley.  CA. 

MC  150567  (Sub-8F).  filed  October  27, 
1980.  Applicant:  TRAVIS 
TRANSPORTATION,  INC.,  123  Coulter 
Ave.,  Ardmore,  PA  19003. 
Representative:  William  E.  Collier,  8918 
Tesoro  Dr.,  Suite  515,  San  Antonio,  TX 
78217.  Transporting  genera/ 
commodities,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Seaport  Cooperative,  Inc.,  of  Portland, 
OR.  Condition:  To  the  extent  the  permit 
to  be  issued  in  this  proceeding 
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authorizes  the  transportation  of  classes 
A  and  B  explosives,  it  shall  be  limited  to 
a  period  e^qpiring  5  years  from  its  date  of 
issue. 

MC  152107  (Sub-lF),  filed  October  7, 
1980.  Applicant:  INTTOPORT 
TRUCKING.  INC.,  860  McLester  St., 
Elizabeth,  NJ  07021,  Representative: 
Ronald  I.  Shapes,  450  7th  Ave.,  New 
York.  NJ  10123.  Transporting  chemicals 
and  chemical  containers,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Inland  Chemical 
Corporation,  of  Ft.  Wayne,  IN, 

Volume  No.  OP4-113 

Decided:  Oct.  31, 1980. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce  and  Jones.  . 
Member  Jones  not  participating. 

MC  63417  (Sub-295F),  filed  October  9, 
1980,  previously  noticed  in  the  FR  issue 
of  October  24, 1980,  and  republished  this 
issue.  Applicant:  BLUE  RIDGE 
TRANSFER  CO.  INC.,  P.O.  Box  13447, 
Roanoke,  VA  24034.  Representative: 
William  E.  Bain  (same  address  as 
applicant).  Transporting  (1)  new 
furniture  and  furniture  parts,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  in  (IJ  above,  between 
points  in  NC,  SC,  and  VA,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

Condition:  Issuance  of  a  certificate  in 
this  proceeding  is  subject  to  Coincidental 
cancellation,  at  applicant's  written 
request,  of  authority  held  in  MC-63417 
and  Subs  thereunder  which  duplicate,  in 
full  or  in  part,  the  authority  herein. 

Note. — The  purpose  of  this  republication  is 
to  correct  the  territorial  description. 

MC  63417  (Sub-297F),  filed  October  23. 
1980.  Applicant:  BLUE  RIDGE 
TRANSFER  CO.,  INC.,  P.O.  Box  13447, 
Roanoke,  VA  24034.  Representative: 
William  E.  Bain  (same  address  as 
applicant).  Transporting  general 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  ancf 
those  requiring  special  equipment), 
between  points  in  the  U.S.,  restricted  to 
traffic  originating  at  or  destined  to  the 
facilities  of  Rand  McNally  and 
Company, 

MC  70557  (Sub-36F).  filed  October  21, 
1980.  Applicant:  NIELSEN  BROS. 
CARTAGE  CO.,  INC.,  4619  West  Homer 
St.,  Chicago,  IL  60639.  Representative: 
Carl  L.  Steiner,  39  South  LaSalle  St., 
Chicago,  IL  60603.  Transporting  such 
commodities  as  are  dealt  in  and  used  by 
chain  grocery  and  food  business  houses 
(except  commodities  in  bulk),  and  (1) 
between  the  facilities  of  The  McCarty- 


Holman  Company,  Inc.  at  points  in  FL 
and  MS,  and  (2)  &om  points  in  the  U.S. 
(except  AK  and  HI)  to  the  facilities  of 
The  McCarty-Holman  Company,  Inc.,  at 
points  in  FL  and  MS. 

MC  107107  (Sub-488F),  filed  October 
21, 1980.  Applicant:  ALTERMAN 
TRANSPORT  UNES,  INC.,  12805  N.W. 
42nd  Ave.,  Opa  Locka,  FL  33054. 
Representative:  Sidney  Alterman  (same 
address  as  applicant).  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
grocery  business  houses,  (a)  between 
those  points  in  the  U.S.  in  and  east  of 
TX,  OK,  KS.  NE,  SD,  and  ND,  on  the  one 
hand,  and,  on  the  other,  points  in  AL,  FL, 
GA,  LA,  MS.  NC.  and  SC.  and  (b)  • 
between  points  in  AL,  FL,  GA,  LA,  MS, 
NC.  and  SC. 

MC  146807  (Sub-20F),  filed  October  20. 
1980.  Applicant:  S-n-W  ENTERPRISES, 
INC,,  P.O.  Box  1131,  Wilkes  Barre,  PA 
18702.  Representative:  Edward  F.  V. 
Pietrowski,  3300  Bimey  Ave.,  Moosie, 

PA  18507,  'Transporting  coai,  from 
Wilkes  Barre,  PA,  to  points  in  WA,  OR, 
CA,  AZ.  CO.  TX,  LA,  FL.  GA.  NC.  VA, 
MD.  NY.  ME,  NH.  VT,  MA.  OH.  MI.  MN, 
WI,  lA.  OK.  KS.  AR,  MO.  and  DC. 

MC  148647  (Sub-4F),  filed  October  27, 
1980.  Applicant:  HI-CUBE  CONTRACT 
CARRIER  CORP.,  5501  West  79th  St., 
Burbank.  IL  60459.  Representative: 

Arnold  L.  Burke,  180  North  LaSalle  St., 
Chicago,  IL  60601.  Transporting  genera/ 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives),  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Dubuque  Packing 
Company,  of  Dubuque,  lA. 

MC  152256  (Sub-IF),  filed  October  21, 
1980.  Applicant:  GRAMMER 
INDUSTRIES.  INC.,  P.O.  Box  51, 
Grammar,  IN  47236.  Representative: 
Warren  C.  Moberly,  777  Chamber  of 
Commerce  Bldg.,  320  North  Meridian  St., 
Indianapolis,  IN  46204.  Transporting 
fertilizer  from  points  in  Floyd  County 
IN,  to  points  in  KY,  and  those  points  in 
IL  on  and  south  of  U.S.  Hwy  36, 
restricted  to  traffic  originating  at  the 
facilities  of  W.  R.  Grace  &  Company. 

Volume  No.  OP4-115 

Decided:  Nov.  3, 1980. 

By  the  Cominission,  Review  Board  Number 
1,  Members  Carleton,  Joyce  and  Jones. 
Member  Carleton  not  participating. 

MC  70557  (Sub-37F).  filed  October  21. 
1980.  Applicant:  NIELSEN  BROS. 
CARTAGE  CO.,  INC.,  4619  West  Homer 
St.,  Chicago,  IL  60639.  Representative: 
Carl  L.  Steiner,  39  South  LaSalle  St., 
Chicago,  IL  60603.  Transporting  clay  and 
clay  products  and  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  clay  and  clay 


products,  between  Olmsted,  IL,  and 
Paris,  TN,  on  the  one  hand,  and,  on  the 
other,  points  in  AL,  AR,  FL,  GA,  KY,  LA, 
MO,  MS,  NC,  OK.  SC.  TN.  TX  VA,  and 
WV. 

MC  123476  (Sub-60F).  filed  October  23, 
1980.  Applicant:  CURTIS  TRANSPORT, 
INC.,  23  Grandview  Industrial  Ct., 

Arnold,  MO  63010.  Representative: 

David  G.  Dimit  (same  address  as 
applicant).  Transporting  (1)  plastic  and 
plastic  products,  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of 
commodities  in  (1)  above  (except 
commodities  in  bulk),  between  the 
points  in  the  United  States  in  and  east  of 
MT.  WY,  CO,  OK  and  NM.  Condition: 
Issuance  of  a  certificate  in  this 
proceeding  is  subject  to  prior  or 
coincidental  cancellation,  at  applicant’s 
written  requests  of  all  Certificated 
authority  under  MC-123476.  (Sub-Nos. 

14, 15. 17. 18,  22.  24,  27.  30,  31,  34,  36.  37. 

39.  and  45). 

MC  135936  (Sub-31F),  filed  October  27, 
1980.  Applicant:  C  &  K  TRANSPORT, 
INC.,  Box  205,  Webster  City.  lA  50595. 
Representative:  Thomas  E.  Leahy,  )r., 

1980  Financial  Center,  Des  Moines,  lA 
50309.  Transporting  chemicals  in 
containers,  from  points  in  Cook  and 
Lake  Counties,  IL,  Atlanta,  GA, 

Baltimore  and  Barberton,  OH,  Berkeley 
Springs  and  Natrium,  WV,  Charleston, 

SC,  Copperhill  and  Memphis,  TN, 

Kansas  City  and  Lawrence,  KS,  Midland 
and  Detroit,  MI,  and  Minneapolis,  MN, 
to  Omaha,  NE  and  Sioux  City,  lA. 

MC  140806  (Sub-6F),  filed  October  28, 
1980.  Applicant:  HERMS  TRUCKING. 
INC.,  620  Pear  St.,  Trenton,  N)  08648. 
Representative:  Alan  Kahn,  1430  Land 
Title  Bldg.,  Philadelphia,  PA  19110. 
Transporting  wax,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Moore  &  Munger  Marketing,  Inc.,  of 
Fairfield,  CT. 

MC  146337  (Sub-F),  filed  October  21, 
1980.  Applicant:  NEW  WEST 
TRANSPORTATION.  INC.,  17090  S.  54th 
St.,  Chandler,  AZ  85224.  Representative: 
A.  Michael  Bernstein,  1441  E.  Thomas 
Rd.,  Phoenix,  AZ  85014.  Transporting  (1) 
tractors  (except  truck  tractors)  and  (2) 
attachment  parts  and  accessories 
therefor,  when  moved  in  mixed  loads 
with  commodities  in  (1)  above,  from 
points  in  AZ  to  points  in  AZ,  CA,  NV, 
NM,  and  UT,  restricted  to  shipments 
having  a  prior  movement  by  rail. 

MC  146637  (Sub-6F).  filed  October  27. 
1980.  Applicant:  YANKEE 
REFRIGERATED  XXPRESS,  INC.,  5500 
Tacony  St.,  Philadelphia,  PA  19137. 
Representative:  Eugene  D.  Anderson, 

910  Seventeenth  St.,  N.W.,  Suite  428, 
Washington,  D.C.  20006.  Transporting  (1) 
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rubber  or  miscellaneous  plastic 
products,  as  described  in  Item  30  of  the 
Standard  Transportation  Commodity 
Code  Tariff,  and  (2)  supplies  used  in  the 
manufacture  and  distribution  of 
commodities  in  (1)  above,  between  * 
points  in  Kern  and  Yolo  Counties.  CA; 
Fairfield  County,  CT;  Newton  County. 
GA;  Will  and  Morgan  Counties,  IL; 
Middlesex  County,  MA;  Warren  County. 
NJ;  Wayne.  Ontario  and  Monroe 
Counties,  NY;  Pottawatomie  County. 

OK;  Belle  County,  CO;  and  points  in  TX. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

By  the  Commission. 

Agatha  L.  Mergenovich, 

Secretary. 

IlK  Doc  au-34742  Filed  B:4S  ain| 

BILLING  CODE  703$-01-M 


Finance  Applications;  Decision-Notice 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  Hied  under  49 
U.S.C.  10924, 10926, 10931  and  10932. 

We  find 

Each  transaction  is  exempt  from 
section  11343  (formerly  section  5)  of  the 
Interstate  Commerce  Act,  and  complies 
with  the  appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federal  action  signiHcantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  on  or  before  November  28, 1980. 
Replies  must  be  filed  within  20  days 
after  the  final  date  for  filing  petitions  for 
reconsiderations;  any  interested  person 
may  file  and  serve  a  reply  upon  the 
parties  to  the  proceeding.  Petitions 
which  do  not  comply  with  the  relevant 
transfer  rules  at  49  CFR  1132.4  may  be 
rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  unless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  the  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 


decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the  ^ 
decision-notice  shall  have  no  further 
effect. 

By  the  Commission,  Review  Board  Number 
5,  members  Krock,  Williams,  and  Taylor. 

MC-FC-78441.  By  decision  of  October 
6, 1980  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  Part  1132 
Review  Board  Number  5  on 
reconsideration  approved  the  transfer  to 
Inland  Transport,  Inc.,  of  Fort  Scott.  KS, 
of  Certificate  No.  MC-145123  issued 
August  11, 1978,  to  Zirkel  Trucking,  Inc., 
of  Fort  Scott,  KS,  authorizing  the 
transportation  of  iron  and  steel  articles 
(except  commodities,  the  transportation 
of  which  because  of  their  size  or  weight 
require  the  use  of  special  equipment), 
from  the  facilitiss  of  Keystone  Steel  & 
Wire  Division,  Keystone  Consolidated 
Industries,  Inc.,  at  or  near  Peoria,  IL,  to 
points  in  Nevada,  Utah.  Idaho, 

California,  Arizona,  Oregon,  and 
Washington,  restricted  to  trafRc 
originating  at  the  named  origin  and 
destined  to  points  in  the  named 
destination  states.  Representative  is: 

Erie  W.  Francis,  Attorney,  Suite  719-700 
Kansas  Avenue,  Topeka.  KS  66603. 

MC-FC-78733.  By  decision  of  October 
2, 1960  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132. 

Review  Board  Number  5  approved  the 
transfer  to  Brown  Line,  Line,  of 
Certificate  No.  MC  7171  issued  to 
January  15, 1973  to  Everett  Trucking, 

Inc.,  and  to  be  issued  to  Western 
Carriers,  Inc.,  in  No.  MC-FC-77709 
Western  Carriers.  Inc.,  Transferee  and 
Everett  Trucking,  Inc.,  Transferor  (not 
printed,  decided  November  13, 1978), 
authorizing  the  transportation  of:  Wine 
and  Malt  beverages,  from  points  in 
California  to  Bellingham,  Burlington. 
Everett  and  Mount  Vernon,  WA. 
Representative  is:  George  R. 
LaBissoniere,  Attorney  At  Law,  15  S. 
Grely  Way.  Suite  233,  Perton,  WA  98055. 

MC-FC-78748.  By  decision  of 
September  30. 1980  issued  under  49 

U. S.C.  10926  and  the  transfer  rules  at  49 
CFR  1132.  Review  Board  Number  5 
approved  the  transfer  to  Atlantic  & 
Western  Transportation  Company,  Inc. 
of  Permit  No.  MC-108467  (Sub-No.  1) 
issued  December  2, 1954  to  Richards  & 
Associates,  Inc.  authorizing  the  irregular 
route  transportation  of  such  materials 
and  equipment  used  in,  or  in  connection 
with  the  construction,  operation,  repair 
maintenance  or  dismantling  of  telephone 
and  telegraph  lines,  between  points  in 

AL.  GA.  FL.  MS.  LA.  NC.  SC.  KY,  and 
TN.  Transferee’s  representative  is: 
Robert  W.  Gerson.  E^q.,  Tautman, 


Sanders,  Lakeman  &  Ashmore,  1400 
Candler  Building,  127  Peachtree  Street 
NE.,  Atlantic,  GA  30303.  Representative 
is:  Frank  D.  Jones,  P.O.  Box  1000, 
Carrollton.  GA  30017. 

MC-FC-78764.  By  decision  of  October 
1. 1960  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  11132. 

Review  Board  Number  5  approved  the 
transfer  to  Ewing  Gary  McDowell. 
William  Gregory  McDowell  and  Ronald 
Dwayne  McDowell  d.b.a.  McDowell 
Trucking,  Elizabeth,  IL,  of  CertiHcate  No. 
MC-142778  (Sub-Nos.  2  and  4)  issued 
Sept.  25, 1980  to  Don  Baker, 

McLeansboro,  IL,  authorizing  the 
common  carrier  transportation  of 
Irregular  Routes:  Sub-4,  coal,  in  bulk,  in 
dump  vehicles,  from  Saline,  Franklin, 
Jefferson,  Williamson,  Ballatm,  Marion. 
Hamilton,  Hardin,  Pipe,  Johnson,  Union. 
Jackson,  White.  Wabash,  Perry,  and 
Washington  Counties,  IL,  to  points  in 
Vigo,  Vermillion,  Knox,  Hamilton.  Floyd, 
and  Gibson  Counties,  IN;  Sub-2, 

'Irregular  Routes:  coal,  in  bulk,  in  dump 
vehicles,  from  the  Sahara  minesite, 
located  at  or  near  Carrier  Mills,  Saline 
County,  IL,  and  the  Freeman  minesite. 
located  at  or  near  Waltonville,  Jefferson 
County,  IL,  to  Evansville.  IN.  with  no 
transportation  for  compensation  on 
return  except  as  otherwise  authorized. 
Representative  is:  Robert  T.  Lawley, 

(217)  544-5468,  300  Reisch  Bldg., 
SpringHeld,  IL  62701. 

MC-FC-78770.  By  decision  of  October 
7, 1980  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  of  49  CFR  1132, 

Review  Board  Number  5  approved  the 
transfer  to  Motor  Transport  of  South 
Dakota,  Inc.,  of  Sioux  Falls,  SD,  of 
CertiBcate  No.  MC-109538  and  (Sub- 
Nos.  8. 13. 14. 17. 18,  20.  21.  22,  23.  24.  25, 
28,  34,  and  38)  issued  to  Chippewa 
Motor  Freight,  Inc.,  of  Eau  Claire,  Wl. 
authorizing  the  transportation  of  general 
and  specified  commodities,  over  regular 
and  irregular  routes,  between  points  in 
KY.  lA,  IL,  IN.  MN.  OH.  SD.  and  WI. 
Representative:  H.  Lauren  Lewis,  P.O. 
Box  850,  Sioux  Falls,  SD.  57105. 

Notes. — (1)TA  has  not  been  filed.  (2) 
Transferee  presently  holds  no  authority  from 
the  Commission. 

MC-FC-78775.  By  decision  of  10/17/ 
80,  issued  under  49  U.S.C.  §  1(^26  and 
the  transfer  rules  at  49  C.F,R.  §  1132, 
Review  Board  No.  5  approved  the 
transfer  to  Rappahannock  Motor  Lines. 
Inc.  of  Lively,  Virginia  of  a  portion  of 
Certificate  No.  MC-99213  (Sub-No.  1), 
issued  December  23. 1968  and  of 
Certificate  No.  MC-99213  (Sub-No.  6), 
issued  December  16, 1964  to  Virginia 
Freight  Lines  of  Kilmarnock,  VA. 
authorizing  the  transportation  of  general 
commodities  with  exceptions,  over 
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regular  routes  (1)  between  Baltimore, 

MD,  and  Burgess  Stores,  VA,  serving  the 
intermediate  points  of  Montross  and 
Owen,  VA,  intermediate  points  sought 
of  the  Westmoreland-Richmond  County 
line,  and  ser\'ing  off-route  points  in 
Northunberland,  Richmond,  and 
Lancaster  Counties,  VA.  From  Baltimore 
over  Maryland  Highway  3  (formerly  U.S. 
Highway-301)  to  junction  U.S.  Highway 
301,  thence  over  U.S.  Highway  301 
across  the  Potomac  River  near 
Morgantown.  MDS,  to  junction  Virginia 
Highway  3.  thence  over  Virginia 
Highway  3  to  Warsaw,  VA,  thence  over 
U.S.  Highway  360  to  Burgess  Store,  and 
return  over  the  same  route. 
RESTRICTION:  Restricted  against  the 
transportation  of  shipments  moving  from 
and  to  Dahlgren,  Virginia:  (2)  between 
Tappahannock,  VA,  and  Baltimore,  MD, 
serving  no  intermediate  points:  from 
Tappahannock  over  U.S.  Highway  360  to 
Warsaw,  VA,  thence  over  Virginia 
Highway  3  to  junction  U.S.  Highway  301, 
thence  over  U.S.  Highway  301  to 
junction  Maryland  Highway  3  (formerly 
U.S.  Highway  301)  and  thence  over 
Maryland  Highway  3  to  Baltimore,  and 
return  over  the  same  route;  and  (3) 
between  Office  Hall,  VA,  and  Port  Royal 
Cross  Roads,  VA,  as  an  alternate  route 
for  operating  convenience  only,  serving 
no  intermediate  points:  from  Office  Hall 
over  U.S.  Highway  301  to  Port  Royal 
Cross  Roads,  and  return  over  the  same 
route,  and  over  irregular  routes  between 
points  in  Lancaster,  Northumberland, 
Richmond,  and  Westmoreland  Counties, 
VA,  on  the  one  hand,  and,  on  the  other, 
Washington,  D.C.,  and  Baltimore,  MD. 
Representative  is:  James  W.  Lawson, 
1511  K  Street,  N.W.,  Washington,  D.C. 
20005.  Transferee  presently  holds  no 
authority  from  this  Commission. 
Application  has  been  filed  for  temporary 
lease  under  49  U.S.C.  §  11349. 

MC-FC-78778.  By  decision  of  October 
2, 1980  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  C.F.R.  1132, 
Review  Board  Number  5  approved  the 
transfer  to  VALLEY 

TRANSPORTATION  SERVICE,  INC.,  of 
Mission,  TX,  of  Permit  No.  MC-136005 
(Sub-Nos.  1  and  4),  issued  December  7, 
1973,  and  August  30, 1978,  respectively, 
to  JACK  D.  WHATLEY  and  ROBERT  T, 
CALHOUN,  a  partnership,  d.b.a, 

MAGIC  VALLEY  REFRIGERATED 
EXPRESS,  of  McAllen,  TX,  authorizing 
the  transportation  of  (1)  canned  citrus 
juice  and  citrus  pulp  livestock  feed,  in 
bags,  from  the  facilities  of  the  Texas 
Citrus  Exchange  at  Harlingen  and 
Mission,  TX,  to  points  in  OK.  AR,  KS. 
MO,  IL,  NE,  lA.  SD,  MN,  WI.  ND,  and 
CO,  (2)  canned  citrus  juice,  from  the 
facilities  of  Texas  Citrus  Exchange  at 


Harlingen  and  Mission,  TX,  to  points  in 
NM,  AZ,  CA,  IN,  and  MI,  and  (3)  frozen 
concentrated  citrus  products,  in 
containers,  in  mixed  loads  with  canned 
citrus  juice,  from  the  facilities  of  Texas 
Citrus  Exchange  at  Harlingen,  Mission, 
Brownsville  and  McAllen,  TX,  to  points 
in  OK.  AR,  MO.  KS.  IL,  NE.  lA,  SD.  MN. 
WI.  ND,  CO.  NM,  AZ.  CA,  IN.  and  MI. 
under  continuing  contract(s)  in  (1),  (2), 
and  (3)  above  the  Texas  Citrus 
Exchange  of  McAllen,  TX. 

Representative:  Kenneth  R.  Hoffman, 

P.O.  Box  2165,  Austin,  TX  78768. 
Transferee  holds  no  authority  from  this 
Commission.  However,  transferee  is 
under  common  control  with  LC.W. 
Trucking,  Inc.,  which  holds  contract 
carrier  authority  under  MC-138578  and 
sub-numbers  thereimder,  and  common 
carrier  authority  under  MC-138686  and 
sub-numbers  thereunder. 

Note. — ^This  application  was  previously 
docketed  No.  M&-F-14415F,  and  a  TA 
application  was  Tiled  under  that  number. 

MC-FC-78780.  By  decision  of  October 
14, 1980  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CF.R.  1132, 
Review  Board  Number  5  approved  the 
transfer  to  JOE  G.  DIGGES,  an 
individual,  of  Hendersonville,  TN.  of 
Certificate  No.  MC-126350  issued 
February  20, 1970,  to  RALPH  GREEN 
and  JACK  NETTER,  a  partnership,  d.b.a. 
GREEN  &  NETTER,  of  Memphis,  TN, 
authorizing  the  transportation  of  milk 
products,  milk  byproducts,  fruit  drinks, 
and  fruit  segments,  in  containers,  and 
milk,  in  containers,  when  transported  in 
the  same  vehicle  and  at  the  same  time 
with  other  commodities  set  forth  herein, 
all  in  vehicles  equipped  with  mechanical 
refrigeration,  from  the  plant  sites  of 
Sealtest  Foods  Division,  Kraftco 
Corporation  at  Memphis,  TN,  to  points 
in  AR,  MS,  and  that  part  of  MO  on, 
south,  and  east  of  a  line  beginning  at  the 
Mississippi  River,  and  extending 
westerly  along  U.S.  Hwy  60  to  junction 
U.S.  Hwy  67  to  the  AR-MO  state  line, 
inclpding  points  on  the  specified  hwy 
portions,  subject  to  the  following 
condition:  service  shall  be  limited  to  the 
transportation  of  shipments  originating 
at  the  origin  points  specified  above. 
Representative  is:  Warren  A.  Goff,  2008 
Clark  Tower,  5100  Poplar  Avenue, 
Memphis,  TN  38137, 

Note. — ^Transferee  presently  holds  no 
authority  from  the  Commission. 

MC-FC-78790.  By  decision  of  10-24- 
80  issued  under  49  U.S.C.  10926  and  the 
transfer  rules  at  49  C.F.R.  1132  Review 
Board  Number  5  approved  the  transfer 
to  FALICE  TRUCKING  SERVICE,  Inc.  of 
Rome,  NY,  of  Certificate  No.  MC-13676 
issued  August  25, 1978  to  FRANK  J.  & 
ROLLIN  P.  NICHOLS  TRUCKING  CO. 


INC.,  of  Rome,  NY,  authorizing  the 
transportation  by  irregular  routes  of 
household  goods  between  Syracuse,  NY, 
and  points  in  New  York  within  50  miles 
of  Syracuse,  on  the  one  hand,  and,  on 
the  other,  points  in  NY,  MA,  CT,  PA,  NJ, 
IL,  IN,  ME.  MD.  MI.  NH.  OH.  RI.  VA  and 
DC.  Representative  is:  Murray  J.  S. 
Kirshtein,  118  Bleecker  Street,  Utica,  NY 
13501. 

MC-FC-78791.  By  decision  of  10/14/ 

80  issued  under  49  U.S.C.  10926  and  the 
transfer  rules  at  49  CFR 1132  Review 
Board  Number  5  approved  the  transfer 
to  Bailey’s  Express,  Inc.  of  the  following 
certificates  and  authorities  held  by  and 
in  the  name  of  Mutual  Transportation, 
Inc.,  Baltimore,  MD:  (1)  Certificate  No. 
MC-92068.  issued  November  7, 1963, 
authorizing  the  transportation,  in 
interstate  or  foreign  commerce,  of 
general  commodites,  over  regular  routes, 
from  Baltimore,  MD  ,  to  Alexandria,  VA, 
serving  the  intermediate  and  off-route 
points  of  Laurel,  Hyattsville,  College 
Park,  Chevy  Chase,  and  Bethesda,  MD; 
Washington,  DC,  and  Bailey’s  Cross 
Roads,  Clarendon,  Del  Ray,  and 
Rosslyn,  VA,  for  delivery  only:  from 
Baltimore  over  US  Highway  1  to 
Alexandria,  and  return  over  the  same 
route;  (2)  Certificate  No.  MC-92068  (Sub- 
No.  3),  issued  September  11, 1968, 
authorizing  the  transportation,  over 
irregular  routes,  in  interstate  or  foreign 
commerce,  of  general  commodities, 
except  those  of  unusual  value.  Classes 
A  &  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  commodities 
requiring  special  equipment,  from  the 
facilities  of  Mutual  Pool  Car  Agency  in 
Washington,  DC,  to  the  City  of  Fairfax, 
VA,  and  Baltimore  and  Annapolis,  MD; 
(3)  Certificate  No.  MC-92068  (Sub-5), 
issued  April  24, 1970,  authorizing  the 
transportation,  over  irregular  routes,  in 
interstate  or  foreign  commerce,  of 
general  commodities,  except  those  of 
unusual  value,  packinghouse  products. 
Classes  A  &  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk,  commodities 
requiring  special  equipment,  and  those 
injurious  or  contaminating  to  other 
lading,  between  points  in  the 
Washington.  DC,  Commercial  Zone,  as 
defined  by  the  Commission;  (4) 
Certificate  No.  MC-92068  (Sub-No.  El), 
published  August  15, 1974,  authorizing 
the  transportation,  over  irregular  routes, 
in  interstate  or  foreign  commerce  of 
general  commodities  (except  those  of 
unusual  value,  packinghouse  products. 
Classes  A  &  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk,  commodities 
requiring  special  equipment,  and  those 
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injurious  or  contaminating  to  other 
lading),  from  points  in  the  Washington, 
DC,  Commercial  Zone  as  defined  by  the 
Commission  to  Baltimore,  MD;  (5) 
Certiflcate  No.  MC-92068  (Sub-No.  E2), 
published  August  15, 1974,  authorizing 
the  transportation,  over  irregular  routes, 
in  interstate  or  foreign  commerce  of 
general  commodities  (except  those  of 
unusual  value,  packinghouse  products. 
Classes  A  &  B  explosives,  household 
goods  as  dehned  by  the  Commission, 
commodities  in  bulk,  commodities 
requiring  special  equipment,  and  those 
injurious  or  contaminating  to  other 
lading),  from  points  in  Washington,  DC, 
Commercial  Zone  as  defined  by  the 
Commission  to  Annapolis,  MD;  (6) 
Certificate  No.  MC-92068  (Sub-No.  10). 
issued  January  9, 1975,  authorizing  the 
transportation,  over  irregular  routes,  in 
interstate  or  foreign  commerce,  of  (a) 
such  commodities  as  are  dealt  in  by 
retail  and  discount  department  and 
chain  stores,  from  the  facilities  of 
Mutual  Transportation,  Inc.,  at 
Baltimore,  MD,  to  the  stores  and 
facilities  (i)  of  Mammoth  Mart,  Inc.,  at 
Lexington  Park  and  Waldorf,  MD,  and 
Lower  Paxton  Township.  PA.  and  (ii)  of ' 
Zayre  Corp.,  in  Woodbridge,  VA;  and 
(b)  returned  shipments  of  the 
commodities  in  (a)  above,  from  the 
stores  and  facilities  (i)  of  Mammoth 
Mart,  Inc.,  at  Lexington  Park,  Waldorf, 
and,  at  or  near  Bel  Air,  MD,  and  Lower 
Paxton  Township,  PA,  and  (ii)  of  Zayre 
Corp.,  at  Woodbridge,  VA.  to  the 
facilities  of  Mutual  Transportation,  Inc., 
at  Baltimore,  MD;  (7)  Certificate  No. 
MC-92068  (Sub-No.  12).  issued  January 

7. 1976,  authorizing  the  transportation, 
over  irregular  routes,  in  interstate  or 
foreign  commerce,  of  such  commodities 
as  are  dealt  in  by  department  stores 
(except  in  bulk),  from  the  facilities  of 
Mutual  Transportation,  Inc.,  in  the 
District  of  Columbia,  to  the  facilities  of 
WOOLCO  Department  Store,  Division. 

F.  W.  Woolworth  Company,  located  at 
or  near  Woodbridge,  VA;  (8)  CertiHcate 
No.  MC-92068  (Sub-No.  14),  issued  May 

17. 1976.  authorizing  the  transportation, 
over  irregulaf  routes,  in  interstate  or 
foreign  commerce,  such  commodities  as 
are  dealt  in  or  used  by  chain  and 
department  stores,  from  the  facilities 
Mutual  Transportation,  Inc.,  at 
Washington,  DC,  to  the  facilities  of  the 
K  Mart  Store  of  S.  S.  Kresge  Company  at 
the  intersection  of  US  Highway  301  and 
MD  Highway  424  near  Crofton,  MD:  and 
from  the  facilities  of  Mutual 
Transportation,  Inc.,  at  Baltimore,  MD. 
to  the  facilities  of  the  K  Mart  Store  of  S. 
S.  Kresge  Company  at  the  intersection  of 
MD  Highway  2  (Governor  Richie 
Highway)  and  Jumpers  Hole  Road  to 


Anne  Arundel  County,  MD:  (9) 

Certificate  No.  MC-92068  (Sub-No.  17). 
issued  March  15, 1977,  authorizing  the 
transportation,  over  irregular  routes,  in 
interstate  or  foreign  commerce,  of  (a) 
such  commodities  as  are  dealt  in  or  used 
by  retail  and  discount  department 
stores,  from  the  facilities  of  Mutual 
Transportation,  Inc^  at  Baltimore,  MD, 
to  the  facilities  of  Mammoth  Mart,  Inc., 
at  Odenton,  MD,  and  the  facilities  of  the 
K  Mart  Store  of  S.  S.  Kresge  Company, 
at  the  intersection  of  MD  Highway  3  and 
424,  near  Crofton,  MD;  and  (b)  returned 
shipments  of  the  commodities  in  (a) 
above,  from  the  facilities  of  Mammoth 
Mart,  Inc.,  at  Odenton,  MD,  and  from  the 
facilities  of  the  K  Mart  Stores  of  S.  S. 
Kresge  Company,  at  the  intersection  of 
MD  Highways  3  and  424,  near  Crofton, 
MD,  to  the  facilities  of  Mutual 
Transportation,  Inc.,  at  Baltimore,  MD; 
(10)  Certificate  No.  MC-92068  (Sub-No. 
19),  issued  April  6, 1978,  authorizing  the 
transportation,  over  irregular  routes,  in 
interstate  or  foreign  commerce,  (a)  such 
commodities  as  are  dealt  in  or  used  by 
retail  and  discount  department  stores, 
from  the  facilities  of  Mutual 
Transportation.  Inc.,  at  Baltimore,  MD, 
and  Washington,  DC,  to  (i)  the  facilities 
of  the  K  Mart  Stores  of  S.  S.  Kresge 
Company,  at  Frederick,  Hagerstown, 
and  Lexington  Park,  MD,  and 
Fredericksburg  and  Manassas.  VA;  (ii) 
the  facilities  of  the  S.  S.  Kresge  Store  of 
the  S.  S.  Kresge  Company  at 
Hagerstown,  MD;  (iii)  the  facilities  of  the 
Zayre  Corporation  Stores  at  Frederick 
and  Hagerstown,  MD;  (iv)  the  facilities 
of  the  Woolworth  Stores  of  F.  W. 
Woolworth  Company  at  Hagerstown. 
MD,  and  Manassas,  VA;  and  (v)  the 
facilities  of  the  Woolco  Stores  of  F.  W. 
Woolworth  Company,  at  Frederick,  MD, 
and  Fredericksburg,  VA;  and  (b) 
returned  shipments  of  the  commodities 
named  above,  from  the  destination 
points  there  named  to  the  origin  points 
there  named:  and  (11)  Certificate  No. 
MC-92068  (Sub-No.  20F),  issued 
December  8, 1978,  authorizing  the 
transportation,  over  irregular  routes,  in 
interstate  or  foreign  commerce,  of  such 
commodities  as  are  dealt  in  or  used  by 
retail  and  discount  department  stores, 
(a)  between  the  facilities  of  Mutual 
Transportation,  Inc.,  at  Baltimore,  MD. 
and  Washington^  DC,  on  the  one  hand, 
and,  on  the  other,  the  facilities  of  the 
Woolworth  stores  of  Fj  W,  Woolworth 
Company,  at  Frederick  and 
Westminster,  MD,  and  Fredericksburg. 
VA;  and  (b)  between  the  facilities  of 
Mutual  Transportation,  Inc.,  at 
Baltimore,  MD,  on  the  one  hand,  and,  on 
the  other,  the  facilities  of  the  K  Mart 
Stores  of  K  Mart  Corporation,  at  Elkton 


and  Salisbury.  MD.  Representative  is: 
Edward  N.  Button,  580  Northern  Avenue. 
Hagerstown,  MD  21740,  (301)  739~4860. 

MC-FC-78792.  By  decision  of  October 

10. 1980,  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  C.F.R.  1132 
Review  Board  Number  5  approved  the 
transfer  to  C.  E.  Myers  &  Sons  Trucking 
Co.,  Inc.,  of  Kamay,  TX,  of  Certificate 
No.  MC-55981  (Sub-No.  3)  issued  5/17/ 

73  to  Rayford  ^dberry,  of  Holliday.  TX, 
authorizing  the  transportation  of 
machinery,  materials,  supplies  and 
equipment  used  on  oilfield  development, 
between  points  in  OK  and  points  in  TX 
on  and  west  of  U.S.  Hwy.  81, 
earthdrilling  machinery  and  equipment 
and  machinery,  equipment,  materials, 
supplies  and  pipe  incident  to  oilfield 
development  (Mercer  commodities), 
between  points  in  OK,  and  points  in  TX 
on  and  west  of  U.S.  Hwry.  81. 
Representative  is:  Barry  J.  Brooks,  2340 
Fidelity  Union  Tower.  Dallas.  TX  75201. 
Transferee  is  not  a  carrier.  TA  lease  is 
not  sought. 

MC-FC-78797.  By  decision  of  October 

14. 1980,  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  C.F.R.  1132, 
Review  Board  Number  5  approved  the 
transfer  to  Elmer  M.  Rabel,  an 
individual,  of  Box  59,  R.D.  #2.  Olyphant, 
PA  18447  of  Certificate  No,  MC-102939 
issued  June  25, 1942  to  Michael  Rabel 
and  George  Rabel,  a  partnership,  doing 
business  as,  Rabel  Brothers  of  Box  457 
#1,  Olyphant,  PA  18447  authorizing  the 
transportation  of  household  goods  as 
defined  in  Practices  of  Motor  Common 
carriers  of  Household  Goods,  17  M.C.C. 
487,  over  irregular  routes,  between 
Olyphant,  PA.  and  points  and  places 
within  three  miles  of  Olyphant,  on  the 
one  hand,  and,  on  the  other,  points  and 
places  in  Connecticut,  New  York,  New 
Jersey,  and  Maryland,  traversing  the 
District  of  Columbia  for  operating 
convenience.  TA  has  not  been  filed. 
Representative:  Herbert  R.  Nurick, 
Esquire  McNess,  Wallace  &  Nurick.  P.O. 
Box  1166, 100  Pine  Street.  Harrisburg, 

PA  17108. 

MC-FC-78798.  By  decision  of  October 

9. 1980,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  C.F.R.  1132 
Review  Board  Number  5  approved  the 
transfer  to  Green  Line  Charters  Ltd.,  of 
Vancouver,  British  Columbia,  Canada, 
of  Certificate  No,  MC-141875  (Sub-No.  2) 
issued  12/12/77  to  Currie  Bus  Lines  Ltd. 
(Price  Waterhouse  Limited.  Trustee),  of 
Vancouver,  British  Columbia.  Canada, 
authorizing  the  transportation  of 
passengers  and  their  baggage,  in  special 
and  charter  operations,  between  ports  of 
entry  on  the  U.S.-Canada  Boundary  line, 
located  at  points  in  ID  and  WA,  on  the 
one  hand,  and,  on  the  other,  points  in 
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AZ.  CA.  ID,  NV,  NM.  OR.  UT,  and  WA, 
restricted  to  traffic  originating  and 
terminating  at  Merritt  or  Princeton, 

British  Columbia,  Canada. 

Representative  is:  Henry  Winters,  525 
Evergreen  Bldg.,  15  S.  Grady  Way, 
Renton,  WA  98055.  Transferee  holds  no 
authority.  TA  lease  is  not  sought. 

MC-FC-78804.  By  decision  of  October 
10, 1980,  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  C.F.Tl.  1132, 
Review  Board  Number  5  approved  the 
transfer  to  Thomas  P.  Kourafas  and 
Laura  J.  Noven  doing  business  as 
Esposito  Moving  Co.  of  Certificate  No. 
MC-90767  issued  December  6, 1971  to 
Joseph  A.  Esposito,  Gennaro  Esposito 
and  Albert  Esposito,  doing  business  as 
Joseph  A.  Esposito  &  Co.  authorizing  the 
transportation  of  used  store,  office  and 
restaurant  fixtures,  between  Boston, 

MA,  and  points  within  5  miles  of  Boston, 
on  the  one  hand,  and,  on  the  other, 
points  in  New  Hampshire  and  Rhode 
Island.  Representative  is:  George  C. 
O'Brien,  12  Vernon  Street,  Norwood, 

MA  02062.  Transferee  presently  holds 
no  authority  from  the  Commission. 

MC-FC-78807.  By  decision  of  October 

14. 1980  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  1132, 
Review  Board  Number  5  approved  the 
transfer  to  RANDELL  BUS  COMPANY 
of  Galesburg,  IL,  of  Certificate  No.  MC- 
140279  (Sub-No.  IJ  issued  October  11, 
1977  to  A-1  CHARTER  SERVICE,  of 
Anawan,  IL,  authorizing  the 
transportation  of  passengers  and  their 
baggage,  in  round-trip  special  and 
charter  operations,  beginning  and 
ending  at  points  in  Henry  and  Bureau 
Counties,  IL,  and  extending  to  points  in 
MI.  IN.  KY,  TN.  MO.  WI.  lA.  and  MN. 
Representative:  Edward  F.  Karas,  1  S 
376  Summit  Avenue,  Suite  2A.  Oakbrook 
Terrace.  IL  60181. 

Note. — (1)  TA  has  not  been  filed.  (2) 
Transferee  holds  motor  common  carrier 
authority  pursuant  to  Certificate  No.  MC- 
134822. 

MC-FC-78815.  By  decision  of  October 
18.  1980  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  Part 
1132  Review  Board  Number  5  approved 
the  transfer  to  J.  L.  COUTURE 
TRUCKING,  INC.  of  West  Gardiner.  ME 
of  permit  No.  MC-12377  (Sub-No.  IJ 
issued  September  18. 1975,  to  Michael 
W.  Wood  of  merchandise  as  is  dealt  in 
by  retail  drugstores,  from  Winslow,  ME. 
to  Portsmouth,  NH,  subject  to  the 
following  restrictions:  The  operations 
are  limited  to  a  transportation  service  to 
be  performed  under  a  continuing 
contract  or  contracts  with  LaVerdure’s 
Super  Drug  Store  of  Winslow,  ME. 
Representative  is:  Gregory  J.  Farris,  251 


Water  Street,  Gardiner,  ME  04345.  TA 
application  has  been  filed. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  80-34747  Tili-d  11-0-80;  8:45  .in)| 
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Finance  Applications;  Deci8ion*Notice 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  filed  under  49 
U.S.C.  10924, 10926. 10931  and  10932. 

We  find 

Each  transaction  is  exempt  from 
section  11343  (formerly  section  5J  of  the 
Interstate  Commerce  Act,  and  complies 
with  the  appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  on  or  before  November  28. 1980. 
Replies  must  be  filed  within  20  days 
after  the  final  date  for  filing  petitions  for 
reconsiderations;  any  interested  person 
may  file  and  serve  a  reply  upon  the 
parties  to  the  proceeding.  Petitions 
which  do  not  comply  with  the  relevant 
transfer  rules  at  49  CFR  1132.4  may  be 
rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  unless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  the  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  further 
effect. 

By  the  Commission.  Review  Board  Number 
5,  members  Krock,  Taylor,  and  Williams. 

MC-FC-78706.  By  decision  of  October 
1, 1980,  issued  under  49  U.S.C.  1926  and 
the  transfer  rules  at  49  CFR  1132  Review 
Board  Number  5  approved  the  transfer 
to  Washington-California  Express,  Inc., 
of  Los  Angeles,  CA.  of  Permit/ 
Certificates  No.  MC-129239  and  MC- 


133796  (all  subs)  to  Washington- 
California  Express.  Inc.,  of  Los  Angeles, 
CA,  authorizing  the  transportation  of 
named  commodities  including  fireworks, 
heating,  ventilation,  and  air  conditioning 
enclosures,  skis,  paint,  plastic,, 
automotive  parts,  dampers,  notions  and 
novelties,  electric  heating  elements, 
electric  lamps,  rope,  such  merchandise 
as  is  dealt  in  by  department  stores, 
candy  and  confectionery,  from  and  to 
name  points  in  various  states  subject  to 
the  following  conditions:  Representative 
is:  Joseph  F.  Hoary,  121  S.  Main  St., 
Taylor,  PA  18517.  Transferee  holds 
authority  in  MC-144584.  TA  lease  not 
sought. 

MC-FC-7811.  By  decision  of  October 

10. 1980  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  1132, 
Review  Board  Number  5  approved  the 
transfer  to  Gazda  Moving  Co.,  Inc.,  of 
that  portion  of  Certificate  No.  MC^78643 
acquired  by  BN  Transport,  Inc.,  pursuant 
to  No.  MC-F-13527  authorizing  the 
transportation  of  Household  goods,  as 
defined  by  the  Commission,  and 
emigrant  movables,  between  points  in 
North  Dakota,  on  the  one  hand,  and  on 
the  other,  points  in  South  Dakota, 
Minnesota,  Wisconsin,  Iowa,  Illinois, 
Ohio,  Nebraska,  and  Montana.  Between 
points  in  South  Dakota,  Minnesota, 
Wisconsin,  Iowa,  Illinois,  Ohio. 

Nebraska,  and  Montana. 

Representatives:  James  E.  Ballenthin  for 
Transferee,  630  Osborn  Building,  St. 

Paul,  MN  55102.  Cecil  L  Goettsch  for 
Transferor,  11th  Floor  Des  Moines 
Building,  Des  Moines,  lA  50307. 

MC-FC-78812.  By  decision  of  October 

17. 1980  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  C.F.R.  T132 
Review  Board  Number  5  approved  the 
transfer  to  Crossriver  Industries,  Inc.  of 
Certificate  No.  MC-125627  issued  (datej 
July  21, 1964,  to  I&L  Trucking  Inc. 
authorizing  the  transportation  of  (IJ 
electrical,  gas  and  household 
appliances,  sinks  and  cabinets,  crated 
and  uncrated,  between  the  site  of 
Sussman  &  Spiegel  Distribution  Center, 
Inc.,  Jersey  City,  NJ,  on  the  one  hand, 
and  on  the  other,  points  in  that  part  of 
Connecticut  on  and  south  of  US 
Highway  44,  and  that  part  of  New  York 
on  and  south  of  a  -line  beginning  at  the 
Massachusetts-New  York  State  line  and 
extending  along  US  Highway  20  to 
Cazenovia,  NY,  and  on  and  east  of  a  line 
beginning  at  Casenovia,  NY,  and 
extending  along  New  York  highway  13 
to  junction  New  York  highway  14  north 
of  Elmira,  NY,  and  then  along  New  York 
highway  14  to  the  New  York- 
Pennsylvania  State  line.  (2J  Electrical, 
gas  and  household  appliances,  sinks 
and  cabinets,  uncrated  and  crated  when 
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moving  in  mixed  loads  in  the  same 
vehicle,  between  the  site  of  the  Sussman 
&  Spiegel  Distribution  Center,  Inc., 

Jersey  City,  N),  on  the  one  hand,  and,  on 
the  other,  Philadelphia  PA,  Washington, 
DC,  and  points  in  Maryland. 
Representative  is:  Harold  Reckson, 
Registered  Practitioner,  33-28  Halsey 
Road,  Fairlawn,  N)  07410.  Application 
has  been  filed  for  temporary  lease  under 
49  U.S.C.  §  11349. 

Agatha  L.  Mergenovich, 

Secretory. 


Finance  Applications;  Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 

Also,  applications  directly  related  to 
these  motor  Rnance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission’s 
Rules  of  Practice  (49  CFR  §  1100.240).  An 
interim  proposed  Hnal  Rule  240 
reflecting  changes  to  comport  with  the 
Motor  Carrier  Act  of  1980  was  published 
in  the  July  3, 1980,  Federal  Register  at  45 
FR  45529  under  Ex  Parte  55  (Sub-No.  44), 
Rules  Governing  Applications  Filed  By 
Motor  Carriers  Under  49  U.S.C.  §  §  11344 
and  11349.  Those  rules  provides  among 
other  things,  that  opposition  to  the 
granting  of  an  application  must  be  filed 
with  the  Commission  in  the  form  of 
verified  statements  within  45  days  after 
the  date  of  notice  of  filing  of  the 
application  is  published  in  the  Federal 
Register.  Failure  seasonally  to  oppose 
will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  Rule 
240(C)  of  the  special  rules  and  shall 
include  the  certification  required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  C.F.R.  1100.240(B).  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  C.F.R. 

1100.240(A)(h). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission’s  policy  of 
simplifying  grants  of  operating  authority. 


We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343, 11344,  and  11349,  and  with  the 
Commission’s  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  a^ecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  tho  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto,  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant’s 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  speciHed  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Decicjed  October  29, 1980. 

By  the  Commission,  Review  Board  #5, 
members  Krock,  Taylor  and  Willaims.  (Board 
member  Taylor  not  participating  in  MC-F- 
14491.) 

MC-F-14490F,  filed  October  14. 1980. 
TIGER  TRUCKING  GROUP.  INC.  (Tiger 
Trucking)  (1888  Century  Park  East,  Los 
Angeles,  CA  90067) — Control — DOHRN 
TRANSFER  COMPANY  (Dohrn)  (4016— 
9th  Street,  Rock  Island,  IL  61201);  and 
HALL’S  MOTOR  TRANSIT  COMPANY 
(Hall’s)  (6060  Carlisle  Pike, 
Mechanicsburg,  PA  17055) — ^Merger — 
DOHRN  TRANSFER  COMPANY 
(Dohrn).  Representatives:  Edward  G. 
Bazelon  and  Carl  L.  Steiner,  39  South 
LaSalle  Street,  Chicago,  IL  60603,  and 
Thomas  F.  Godfrey,  14  Wall  Street,  New 
York.  NY  10005.  Tiger  Trucking  seeks 
authority  to  acquire  control  of  Dohrn 
through  the  purchase  by  Tiger  Trucking 
of  ail  the  issued  and  outstanding  capital 
stock  of  Dohrn.  Further,  Hall’s  seeks 


authority  for  the  merger,  subsequent  to 
the  acquisition  of  Dohm’s  stock  by  Tiger 
Trucking,  of  all  the  operating  rights  and 
property  of  Dohrn  into  Hall’s  for 
ownership,  management,  and  operation. 
The  shares  of  Dohrn  stock  outstanding 
and  held  by  Tiger  Trucking  immediately 
prior  to  the  elective  time  of  the  meger 
will  be  cancelled  and  surrendered  to 
Hall's.  Tiger  International,  Inc.,  a  non¬ 
carrier  and  sole  stockholder  of  both 
Tiger  Trucking  and  Hall’s,  seeks 
authority  to  acquire  control  of  Dohrn 
and  Dohrn’s  ri^ts  and  properties 
through  these  transactions. 

The  operating  rights  to  be  acquired  by 
Hall’s  are  contained  in  certificates 
issued  to  Dohrn  in  Docket  No.  MC-43421 
and  sub-numbers  thereunder  and 
authorize  the  transportation  of  general 
commodities,  with  the  usual  exceptions, 
over  a  network  of  regular  routes  in  the 
States  of  MN.  lA.  MO.  OK.  TX.  WI.  IL. 

IN.  MI.  OH.  KY.  NY.  and  MA. 

Tiger  Trucking  holds  no  anthority 
from  the  Commission.  Halls  operates  as 
a  common  carrier  in  interstate  or  foreign 
commerce  pursuant  to  certificates  in 
MC-67646  and  sub-numbers  thereunder, 
transporting  general  commodities,  with 
the  usual  exceptions,  basically  over 
regular  routes  in  the  States  of  MN,  WI, 

IL  IN.  OH.  WV.  PA.  NY.  MA.  CT.  RI.  NJ. 
DE.  MD.  VA.  KY.  MI.  and  DC. 

Notes. — (1)  Application  for  temporary 
authority  has  been  Bled.  (2)  A  directly  related 
application  under  49  U.S.C  11301  and  11302 
has  been  Hied  in  FD-29501,  Hall's  Motor 
Transit  Company — Assumption  of 
Obligations  and  Liabilities.  Hall’s  seeks 
authority  to  assume  Dohm’s  liabilities 
including  obligations  of  a  total  principal 
amount  not  to  exceed  $11,300,000.  Hall’s  will 
assume  the  balance  on  Dohm’s  promissory 
notes  which  were  issued  pursuant  to  FD- 
27333,  FD-28399,  FD-27939,  FD-27627,  FD- 
27135,  and  FD-28859,  and  assume  the 
obligations  and  liabilities  of  Dohrn  as 
guarantor  in  respect  to  an  Industrial 
Development  Bond  which  was  issued 
pursuant  to  FD-29287,  Condition:  Tiger 
International,  Inc.,  a  non-carrier  holding 
company,  shall  be  considered  a  carrier  within 
the  meaning  of  49  U.S.C.  11348  and  is 
subjected  to  the  requirements  of  49  U.S.C 
11302  for  those  issuances  of  securities  and 
assumptions  of  obligations  which  may  relate 
to  or  affect  the  activities  of  its  currier 
subsidiaries.  Regarding  the  reporting 
requirements  of  49  U.S.C.  11145,  Tiger 
International,  Inc.,  need  only  file  such  special 
reports  as  the  Commission  may  from  time  to 
time  require.  Tiger  International,  Inc.,  is  not 
made  subject  to  the  accounting  requirements 
of  49  U.S.C.  11142, 

MC-F-14491F,  filed  October  15, 1980. 
COLUMBINE  CARRIERS.  INC. 
(Columbine) — Merger — CENTURY 
MOTOR  UNES,  INC.  (Century)  (both  of 
Box  66,  South  Bend.  IN  46624). 
Representative:  Charles  J.  Kimball,  350 
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Capitol  Life  Center,  1600  Sherman  St., 
Denver,  CO  80203.  Columbine  seeks 
authority  to  merge  the  interstate 
operating  rights  and  property  of  Century 
into  Columbine  for  ownership, 
management,  and  operation.  Kenneth  D. 
Rudy,  who  owns  and  controls 
Columbine,  and  Kenneth  D.  Rudy  and 
David  A.  Weyhrich,  who  own  and 
control  Century  through  slock 
ownership,  seek  authority  to  continue  to 
control  the  unified  rights  of  Columbine 
and  Century  through  this  transaction. 
Columbine  controls  Century  pursuant  to 
authorization  granted  in  MC-F-14213F. 
The  interstate  operating  rights  to  be 
merged  into  Columbine  are  contained  in 
Century’s  cerlificates  issued  in  MC- 
144621  and  sub-numbers  thereunder, 
which  authorize  the  transportation,  as  a 
motor  common  carrier,  over  irregular 
routes,  as  follows:  (1)  food,  food 
products,  and  food  ingredients,  from  the 
facilities  of  Archer  Daniels  Midland 
Company,  at  or  near  Decatur,  IL,  to 
points  in  CT,  DE,  ME,  MD,  MA,  NH,  NY, 
OH,  NO  NJ,  PA,  RI,  TN,  VT,  VA,  WV, 
and  DC,  restricted  to  the  transportation 
of  traffic  originating  at  the  named  origin 
and  destined  to  the  indicated 
destinations.  (2)  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  surgical  supplies,  medical 
supplies,  and  health  care  supplies 
(except  commodities  in  bulk),  from  the 
facilities  of  Parke  Davis  Company,  Inc., 
at  or  near  Greenwood,  SC,  to  points  in 
AZ,  CA,  CO,  ID,  NV,  NM,  OR,  TX,  UT, 
and  WA.  (3)  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  surgical  supplies,  medical 
supplies,  and  health  care  supplies 
(except  commodities  in  bulk],  between 
the  facilities  of  Parke  Davis  Company, 
Inc.,  at  or  near  Greenwood,  SC,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  United  States  (except  AK,  HI,  and 
SC).  (4)  surgical,  medical  and  health 
care  products  and  supplies,  (a)  between 
points  in  Middlesex  County,  N),  Will 
and  Cook  Counties,  IL,  San  Mateo 
County,  CA,  and  Grayson  County,  TX, 
and  (b)  from  Grayson  County,  TX  to 
Denver,  CO.  (5)  frozen  foodstuffs,  from 
the  facilities  of  Tandem  Associates,  at 
or  near  Santa  Maria,  CA,  to  those  points 
in  the  United  States  in  and  east  of  MN, 
lA,  MO,  AR,  LA,  and  TX.  (6)  meats, 
meat  products,  meat  by-products,  and 
articles  distributed  by  meat 
packinghouses,  as  described  in  sections 
A  and  C  of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier 
CertiHcates,  61  M.C.C.  209  and  766, 
(except  hides  and  commodities  in  bulk), 
from  the  facilities  of  Wilson  Foods 
Corporation,  at  or  near  Cherokee,  Des 
Moines,  and  Cedar  Rapids,  LA.  and 


Albert  Lea,  MN,  to  points  in  CA, 
restricted  to  the  transportation  of  traffic 
originating  at  the  above-named  origins 
and  destined  to  the  named  destinations. 
Columbine  holds  authority  pursuant  to 
its  Permits  in  MC-135185  and  sub¬ 
numbers  thereunder,  to  operate  as  a 
motor  contract  carrier,  in  interstate  or 
foreign  commerce,  serving  eight 
shippers,  in  the  48  adjacent  States. 

Note. — Application  for  temporary  authority 
has  been  filed. 

Agatha  L.  Mergenovich, 

Secretary. 

|KR  Doc.  80-34751  Tiled  11-8-80;  8:45  iini| 

BILLING  CODE  703S-01-M 


(Finance  Docket  Nos.  29450  (Sub-1)  etc.) 

Iowa  Falls  Western  Holding  Co.  et  al.; 
Purchase  (Portion)— Chicago,  Rock 
Island  and  Pacific  Railroad  Co.  et  al. 

Finance  Docket  No.  29450  (Sub-No.  1), 
Iowa  Falls  Western  Holding  Company — 
purchase  (portion) — Chicago,  Rock 
Island  and  Pacific  Railroad  Company, 
debtor  (William  M.  Gibbons,  trustee) 
between  Iowa  Falls  and  Sibley,  lA; 
Finance  Docket  No.  29451  (Sub-No.  1), 
Royal-Manson  Shippers’  Association — 
purchase  (portion)-^hicago.  Rock 
Island  and  Pacific  Railroad  Company, 
debtor  (William  M.  Gibbons,  trustee) 
between  Royal  and  Manson,  lA;  Finance 
Docket  No.  20459  (Sub-No.  1),  Gateway 
Railroad — purchase  (portion) — Chicago, 
Rock  Island  and  Pacihc  Railroad 
Company,  debtor  (William  M.  Gibbons, 
trustee)  and  Chicago.  Milwaukee,  St. 
Paul  and  PaciHc  Railroad  Company, 
debtor  (Richard  B.  Ogilvie,  trustee)  Lines 
in  Iowa;  Finance  Docket  No.  29470  (Sub- 
No.  1),  Mid-States  Port  Authority — 
purchase  (portion) — Chicago,  Rock 
Island  and  PaciHc  Railroad  Company, 
debtor  (William  M.  Gibbons,  trustee) 
between  Denver,  CO  and  McFarland, 

KS;  Finance  Docket  No.  29471  (Sub-No. 
1),  Little  Rock  and  Western  Railway 
Corporation — purchase  (portion) — 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  debtor  (William  M. 
Gibbons,  trustee)  between  North  Little 
Rock  and  Perry,  AR;  Finance  Docket  No. 
29473  (Sub-No.  1),  Southeast  Iowa 
Shippers  Association — purchase 
(portion) — Chicago,  Rock  Island  and 
PaciHc  Railroad  Company,  debtor 
(William  M.  Gibbons,  trustee)  between 
Fruitland  and  Burlington,  LA;  Finance 
Docket  No.  29474,  Regional 
Transportation  Authority  (Illinois) — 
purchase  (portion) — Chicago,  Rock 
Island  and  PaciHc  Railroad  Company, 
debtor  (William  M.  Gibbons,  trustee) 
Chicago/Joliet  Commuter  Line;  Tece 
Corporation — purchase  (portion) — 


Chicago,  Rock  Island  and  PaciHc 
Railroad  Company,  debtor  (William  M. 
Gibbons,  trustee)  in  Texas,  Oklahoma, 
and  Kansas;  Finance  Docket  No.  29479, 
Des  Moines  Metropolitan  Transit 
Authority — purchase  (portion) — 

Chicago,  Milwaukee,  St.  Paul  and  PaciHc 
Railroad  Company,  debtor  (Richard  B. 
Ogilvie,  trustee);  Finance  Docket  No. 
29480,  Arkansas  Transportation 
Commission  and  Oklahoma  Department 
of  Transportation — purchase  (portion) — 
Chicago,  Rock  Island  and  PaciHc 
Railroad  Company,  debtor  (William  M. 
Gibbons,  trustee]  in  Oklahoma, 
Tennessee,  Arkansas,  and  Louisiana. 
AGENCY:  Interstate  Commerce 
Commission. 

action:  Proceedings  rescheduled. 

summary:  The  Commission  is  granting 
the  petition  of  the  Chicago  and  North 
Western  Transportation  Company  in 
part,  and  is  rescheduling  these 
proceedings.  The  prior  deadlines  for 
supplementing  the  applications,  and 
filing  comments  and  evidence  are 
vacated. 

DATES:  1.  By  December  2, 1980  all  of  the 
titled  applications  in  these  proceedings 
shall  be  completed.  Additionally,  all 
other  applications  seeking  to  acquire 
any  of  the  same  lines  sought  in  the  titled 
proceedings  shall  be  Hied  on  this  date. 

2.  By  December  22, 1980  verified 
statements  supporting  or  opposing  all 
proposals  must  be  filed. 

3.  By  January  6, 1980  veriHed 
statements  in  reply  must  be  Hied. 
ADDRESS:  The  original  and  10  copies  of 
each  statement  should  be  sentto: 

Section  of  Finance,  Room  5414, 

Interstate  Commerce  Commission,  12th 
and  Constitution  Ave.  NW., 

Washington,  D.C.  20423,  Attn.:  RITEA 
Acquisitions. 

FOR  FURTHER  INFORMATION  CONTACT. 

Louis  E.  Gitomer,  (202)  275-7026. 
SUPPLEMENTARY  INFORMATION:  The 

Chicago  and  North  Western 
Transportation  Company  (C&NW)  has 
filed  petitions  to  intervene  and  for 
reconsideration  of  the  decisions  served 
September  22, 1980  and  published  in  the 
Federal  Reister  of  October  1, 1980, 
setting  procedural  time  tables  in  Finance 
Docket  No.  29450  (Sub-No.  1],  Finance 
Docket  No.  29451  (Sub-No.  1),  Finance 
Docket  No.  29459  (Sub-No.  1),  and 
Finance  Docket  No.  29479.  C&NW  also 
Hied  a  supplement  to  the  petition. 
Replies  were  Hied  in  Finance  Docket 
Nos.  29450  (Sub-No.  1)  and  29459  (Sub- 
No.  1). 

In  these  cases,  as  well  as.  Finance 
Docket  No.  29470  (Sub-No.  1),  Finance 
Docket  No.  29471  (Sub-No.  1)  Finance 
Docket  No.  29473  (Sub-No.  1),  Finance  • 
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Docket  No.  29474,  Finance  Docket  No. 
29475,  Finance  Docket  No.  29479,  and 
Finance  Docket  No.  29480,  also  all 
published  in  the  Federal  Register  of 
October  1, 1980,  we  granted  waivers  for 
45  days  of  certain  information  normally 
required  in  an  application.  A  number  of 
requests  for  extensions  of  time  in  these 
proceedings  have  been  filed  so  that 
negotiations  with  the  Trustee  can  be 
concluded,  and  then  the  information 
provided  in  order  to  complete  the 
applications.'  We  will  partially  grant  the 
petition  by  C&NW  and  the  extension 
requests.  We  will  reschedule  the  titled 
proceedings  which  were  filed  under 
section  112  of  the  Rock  Island  Railroad 
Transition  and  Employee  Assistance 
Act,  Pub.  L  No.  96-254  (1980)  (RITEA). 

In  its  petitions,  the  C&NW  contends 
that  the  expedited  procedural  timetable 
set  in  the  prior  decision  will  jeopardize 
the  restructuring  and  revitalization  of 
the  midwestem  rail  system  and  impair 
negotiations  by  established  carriers  with 
the  Trustees  of  both  the  Chicago,  Rock 
Island  and  Pacific  Railroad  Company 
(Rock  Island)  and  the  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company  (the  Milwaukee).  It  is  argued 
that  section  111  of  RITEA  provides  for 
an  expedited  100-day  decisional 
timetable  on  applications  for  sales  to 
“solvent  carriers",  and  not  to  non¬ 
carrier  or  shipper  groups.  C&NW 
contends  that  the  intent  of  the  timetable 
set  up  by  RITEA  was  to  provide  first  an 
opportunity  for  established  carriers  to 
purchase  portions  of  the  Rock  Island 
and  the  Milwaukee.  After  carrier 
applications  were  decided,  under  the 
expedited  100-day  timetable  then  a 
system  of  federal  assistance  would  be 
available  so  that  non-carriers  or  shipper 
groups  could  acquire  the  remaining 
segments  and  retain  needed  rail  service. 

C&NW  also  argues  that  the  Trustee  of 
the  Rock  Island  is  currently  developing 
valuation  data  to  be  used  to  determine 
the  price  for  the  sale  of  the  Rock  Island 
lines.  This  data  will  not  be  available 
until  November  1980,  at  the  earliest,  and 
it  is  argued  that  no  purchase 
negotiations  can  be  completed  until  that 
time.  C&NW  contends  that  established 
carriers  may  be  interested  in  purchasing 
portions  of  the  Rock  Island  and  the 
Milwaukee  but  will  not  be  filing 
applications  with  the  Commission  until 
they  have  an  agreement  with  the 


'  Requests  for  an  extension  of  time  to  complete 
applications  have  been  filed  by  Iowa  Falls  Western 
Holding  Company,  Royal-Manson  Shippers' 
Association,  Gateway  Railroad  Corporation,  and 
the  Southeast  Iowa  Shippers  Association.  Requests 
for  an  extension  of  time  to  file  statements  have 
been  Tiled  by  Rath  Packing  Company,  the  Railway 
Labor  Executives'  Association,  and  Continental 
Grain  Company. 


Trustee.  C&NW  concludes  that  under 
the  expedited  time  frame  set  up  in  the 
prior  decisions,  the  Commission  could 
be  approving  transactions  in  the 
mistaken  belief  that  no  other  carrier  is 
interested  in  the  lines. 

In  the  replies  it  is  argued  that  the 
Commission  is  required  to  dispose  of 
applications  to  purchase  portions  of 
bankrupt  lines  in  a  timely  fashion.  It  is 
argued  that  C&NW  has  made  no 
compelling  showing  to  delay  these 
proceedings  and  that  consideration  of 
the  acquisition  proposals  should 
progress  as  ordered  by  the  Commission. 

At  this  point  we  must  stress  that  we 
will  not  give  a  preference  to  either 
carrier  or  noncarrier  proposals.  There  is 
no  legislative  basis  whatsoever  for 
either  the  carrier  or  noncarrier 
preference  argument.  We  intend  to 
handle  these  cases  on  a  consolidated 
basis,  and  consider  the  merits  of  each 
application. 

The  other  arguments  raised  by  C&NW 
are  applicable  to  most  of  the 
applications  which  have  been  filed 
under  section  112  of  RITEA.  The 
arguments  are  not  relevant  to  those 
cases  in  which  the  Bankrupcy  Court  has 
imposed  a  decisional  deadline.^ 

In  addition  the  arguments  are  not 
relevant  in  Finance  Docket  No  29481 
(Sub-No.  1)  Beaverville  Grain  S'  Lumber 
Company,  and  Kankakee,  Beaverville  S' 
Southern  Railroad  Company — 
Acquisition  and  Operation  (Portion} — 
Chicago,  Milwaukee,  St.  Paul,  and 
Pacific  Railroad  Company,  Debtor 
(Richard  B.  Ogilvie,  Trustee),  because 
an  agreement  has  been  reached  with  the 
Trustee,  and  a  completed  application  is 
on  file.  We  will  consider  C&NW's 
petition  as  it  applies  to  the  other 
applications  filed  under  Section  112  of 
RITEA. 

In  order  for  the  Commission  to  make  a 
meaningful  determination  on  these 
purchase  applications,  the  record  should 
include  all  the  facts  concerning  the 
terms  of  the  purchase,  the  involved  rail 
lines,  and  the  proposed  operations.  In 
addition,  the  Commission  should  be  able 
to  consider  all  competing  applications.  It 
is  true  that  applications  to  acquire  a 
portion  of  a  bankrupt  rail  line  must  be 
disposed  of  in  a  timely  fashion. 
However,  it  would  be  improper  to 
expedite  these  proceedings  if  such 
action  would  prevent  us  from 


*  Finance  Docket  No.  29472  (Sub-No.  1)  filed  by 
Continental  Group.  Inc.;  Finance  Docket  No.  29476. 
filed  by  North-South  Development  Corporation; 
Finance  Docket  No.  29484,  filed  by  Trans-Con 
Services,  Inc.;  and  Finance  Docket  No.  29494,  Tiled 
by  the  Louisiana  and  Midland  Railway  Company. 
Order  No.  282  requires  a  recommendation  in  these 
cases  by  December  24. 1980. 


considering  information  which  is  needed 
to  rule  on  the  applications. 

As-C&NW  points  out  in  its  petition, 
the  100-day  timetable  applies  to 
applications  by  solvent  carriers.  Section 
112  of  RITEA,  which  applies  to 
noncarriers  seeking  funding  from  the 
Federal  Railroad  Administration  (FRA), 
has  no  specific  time  limit.  Indeed,  there 
is  not  even  a  timetable  for  a  decision  by 
FRA  on  the  funding  application.  Of 
course,  the  Commission  must  dispose  of 
the  noncarrier  applications  in  a  timely 
fashion,  no  later  than  180  days  after  any 
application  was  Hied  under  section  5  or 
17  of  the  Milwaukee  Railroad 
Restructuring  Act,  Pub.  L.  No.  96-101 
(November  4, 1979). 

It  has  become  apparent  that  the 
Trustee  of  the  Rock  Island  is  in  the 
process  of  developing  valuation  data  to 
be  used  in  negotiating  agreements  for 
the  sale  of  rail  lines.  It  is  also  apparent 
that  the  earliest  this  information  will  be 
available  is  November,  1980.  After 
obtaining  this  information  the  Trustee 
will  be  in  a  position  to  enter  agreements 
for  the  sale  of  Rock  Island’s  lines.  Under 
these  circumstances,  if  we  continue  to 
follow  the  expedited  procedural 
timetable,  it  could  frustrate  the 
restructuring  and  revitalization  of 
midwestem  rail  service.  We  do  not 
believe  that  rescheduling  these 
proceedings  will  prejudice  any  party. 
However,  when  an  applicant  provides 
all  of  the  relevant  information,  it  can 
then  petition  for  expedited  action  on  the 
application. 

It  was  our  intent  in  preparing  the 
previous  timetable  to  comply  with  the 
spirit  of  expedition  enunciated  by 
RITEA.  However,  because  the  parties 
have  been  unable  to  conclude 
negotiations  with  the  Trustees  for  the 
acquisition  of  lines,  we  will  interpret 
section  111  of  RITEA  technically.  This 
section  requires  our  decisions  100  days 
after  an  application  has  been  Tiled  by  a 
solvent  carrier  to  acquire  a  line  of  the 
Rock  Island.  None  of  the  acquiring 
parties  in  the  titled  proceedings  are 
carriers.  The  public  good  requires  this 
delay  so  that  we  can  consider 
agreements  and  other  relevant  material 
not  now  before  us. 

We  are  concerned  that  the  delay  in 
processing  these  applications  should  not 
be  of  indefinite  duration.  Although  the 
orderly  restructuring  of  the  midwestem 
rail  system  is  important,  it  is  also  very 
important  that  this  process  begin. 
Therefore,  we  have  adopted  the  new 
timetable  set  forth  under  the  DATES 
portion  of  this  decision.  It  should  be 
noted  that  parties  who  have  previously 
submitted  statements  need  not  resubmit 
them.  This  should  provide  a  reasonable 
time  for  parties  to  negotiate  with  the 
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Trustee  so  that  we  may  pass  on  a  more 
logical  disposition  of  Rock  Island  and 
Milwaukee  lines  in  the  midwest. 

At  this  point  it  is  appropriate  to  point 
out  our  general  belief  that  the  debtors' 
estates  (and  therefore  the  creditors)  will 
receive  a  greater  beneHt  in  selling  the 
assets  for  continued  rail  service  instead 
of  net  liquidation  value.  We  believe  it  is 
also  necessary  to  remind  the  parties  that 
before  a  sale  or  transfer  may  be 
authorized  by  the  bankruptcy  court  we 
must  approve  it  under  sections  5(b)  or 
17(b)  of  the  MRRA.  It  also  should  be 
clear  that  although  it  is  our  prerogative 
to  approve  competing  sales,  we  may 
find  that  the  public  interest  requires  us 
to  approve  an  earlier  filed  proposal 
without  an  agreement,  and  later  deny  a 
competing  proposal  tded  after  our 
approval  even  though  an  agreement  has 
been  reached. 

It  is  ordered: 

(1)  The  petitions  are  granted  in  part, 
and  the  proceedings  are  rescheduled. 

(2)  This  decision  shall  be  effective  on 
the  date  it  is  served. 

Dated:  October  31. 1980. 

By  the  Commission,  Chairman  Gaskins. 
Vice  Chairman  Gresham.  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam. 

Agatha  L  Mergenovich, 

Secretary. 

|KR  Ocic.  IK»-34752  Filed  11-6-80:  8:45  aili| 

BILLING  CODE  703S-01-M 


(No.  MC-C-10639] 

Ohio  Valley  Shippers  Association- 
Petition  for  Declaratory  Order— Use  of 
Representatives  To  Inform  Non* 
Member  Shippers  of  Advantages  of 
Association  Membership 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  declaratory  order 
proceeding. 

summary:  a  declaratory  order 
proceeding  is  being  instituted  to 
determine  the  lawfulness  of  the  use  of 
representatives  by  shippers  association 
to  inform  nonmember  shippers  of  the 
advantages  of  membership  in  an 
association.  Non-profit  shippers 
'  associations,  which  are  exempt  from 
regulation  under  49  U.S.C.  10562(3), 
consolidate  and  distribute  freight  for 
member  shippers. 

OATES:  Comments  should  be  filed  on  or 
before  December  22, 1980. 

ADDRESSES:  Send  an  original  and  15 
copies,  if  possible,  of  any  comments  to: 
MC-C-10639,  Room  5416,  Office  of 
Proceedings,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 


Send  one  copy  of  comments  to 
petitioner's  representative:  Norbert  B. 
Flick,  715  Executive  Building,  Cincinnati. 
Ohio  45202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  S.  Shaffer,  (202)  275-7531 
or 

Edward  E.  Guthrie.  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION:  By 

petition  Bled  January  24, 1980,  the  Ohio 
Valley  Shippers  Association  (OVSA) 
seeks  a  declaratory  order  that  it  can 
employ  representatives  to  contact  non¬ 
member  shippers  and  receivers  for  the 
purpose  of  citing  advantages  of 
membership  in  the  association.  OVSA 
operates  as  a  non-proflt  shippers 
association  which  is  exempt  from 
regulation  under  49  U.S.C.  10562(3).  This 
section  provides  that  the  Commission 
"does  not  have  jurisdiction  *  *  * 
over — the  service  a  shipper  or  a  group  of 
shippers  in  consolidating  or  distributing 
freight  on  a  non-proHt  basis,  for  the 
shipper  or  members  of  the  group  to 
secure  carload,  truckload,  or  other 
volume  rates.” 

Essentially,  OVSA  argues  that 
uncertainty  exists  as  to  the  scope  of 
permissable  solicitation  activities.  It 
seeks  a  general  determination  that  the 
use/dif  agents  to  solicit  new  members 
does  not  necessarily  constitute  a 
“holding  out”  of  services  to  the  general 
public  for  compensation  which  would 
destroy  its  exempt  status  under  section 
10562(3).  Petitioner  argues  that  such  a 
finding  would  allow  it  and  other 
shippers  associations  to  continue  to 
provide  low  cost  transportation  to  its 
members  during  inflationary  times  by 
increasing  the  number  of  members  able 
to  consolidate  freight  for  movement  at 
volume  rates. 

In  the  past,  it  has  been  held  that  the 
legislative  history  of  this  exemption 
section  evinces  strong  Congressional 
policy  that  regulation  should  not 
encroach  or  restrict  the  right  of  shippers 
to  join  together  to  gain  for  themselves 
the  savings  of  volume  rates.  Freight 
Consolidators  Cooperative,  Inc.,  v. 
United  States,  230  F.  Supp.  692,  696  (S.D. 
N.Y.  1964),  sustaining  American  Freight 
Forwarding  Corp.  v.  Konlon  and 
Walder,  318 1.C.C.  507  (1962).  Shippers 
associations  were  accorded  exempt 
status  under  section  10562(3)  to 
effectuate  this  right.  In  determining  the 
activities  permissible  under  this  section, 
as  distinguished  from  those  that  would 
be  subject  to  regulation  as  freight 
forwarder  activities,  we  have  stated  that 
exempt  shippers  associations  cannot 
hold  out  to  the  public  to  provide 
transportation  for  compensation  within 
the  freight  forwarder  definition.  See  e.g., 
Atlanta  Shippers  Assn.,  Inc., — 


Investigation,  322  I.C.C.  273,  286-87 
(1964). 

It  is  petitioner's  contention  that 
allowing  non-profit  shippers 
associations  to  use  representatives  in 
the  manner  contemplated  is  not 
precluded  by  section  10562(3)  or  existing 
case  law.  It  asks  the  Commission  to 
declare  generally  that  the  use  of 
representatives  in  the  described  manner 
is  lawful  so  that  such  associations  can 
continue  to  provide  low-cost 
transportation  to  members  on  a  non¬ 
profit  basis.  Petitioner  states  that  the 
ruling  requested  will  have  no  effect  of 
any  kind  on  the  quality  of  the  human 
environment. 

Issues  which  may  be  addressed 
include:  (1)  What  specific  legal 
limitations  exist  concerning  composition 
of  exempt  shippers  associations,  and  (2) 
whether  the  proposal  would  allow 
solicitation  of  non-member  freight  and 
result  in  the  providing  of  transportation 
of  property  for  profit  which  is  not 
exempt  under  49  U.S.C.  10562(3). 

Finally,  several  unsolicited  pleadings 
have  been  received.  They  generally  seek 
intervention  in  this  proceeding.  These 
comments  are  premature  in  that  the 
Commission,  until  now,  has  not 
requested  comments  on  the  merits  of  the 
proposal.  Any  consideration  of  these 
pleadings  would  be  inappropriate. 
Accordingly,  they  will  not  be 
considered.  No  prejudice  should  result 
from  this  determination  in  that  any 
party  having  filed  such  a  pleading  is  free 
at  this  time  to  participate  in  this 
proceeding  by  submitting  its  views  or 
arguments. 

Written  material  or  suggestions 
submitted  will  be  available  for  public 
inspection  at  the  Office  of  the  Interstate 
Commerce  Commission,  12th  Street  and 
Constitution  Ave.,  Washington.  D.C., 
during  regular  business  hours. 

It  is  ordered:  Pursuant  to  5  U.S.C. 
554(e)  and  in  the  sound  exercise  of  the 
Commission's  discretion,  a  declaratory 
order  proceeding  is  instituted. 

Decided;  October  24, 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam. 

Agatha  L.  Mergenovich, 

Secretary. 

(FR  Doc.  86-34753  Filed  11-6-80;  8:45  am| 
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(Permanent  Authority  Decisions  Volume 
No.  3641 

Permanent  Authority  Decision-Notice 

Decided:  October  28. 1980. 

The  following  applications,  filed  on  or 
after  March  1, 1979,  are  governed  by 
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Special  Rule  247  of  the  Commission’s 
Rules  of  Practice  (49  CFR  1100.247). 

These  rules  provide,  among  other  things, 
that  a  petition  for  intervention,  either  in 
support  of  or  in  opposition  to  the 
granting  of  an  application,  must  be  bled 
with  the  Commission  within  30  days 
after  the  date  notice  of  the  application  is 
published  in  the  Federal  Register. 

Protests  (such  as  were  allowed  to  Hlings 
prior  to  March  1, 1979)  will  be  rejected. 

A  petition  for  intervention  without  leave 
must  comply  with  Rule  247(k)  which 
requires  petitioner  to  demonstrate  that  it 

(1)  holds  operating  authority  permitting 
performance  of  any  of  the  service  which 
the  applicant  seeks  authority  to  perform, 

(2)  has  the  necessary  equipment  and 
facilities  for  perhroming  that  service,  and 

(3)  has  performed  service  within  the 
scope  of  the  application  either  (a)  for 
those  supporting  the  application,  or,  (b) 
where  the  service  is  not  limited  to  the 
facilities  of  paticular  shippers,  from  and 
to,  or  between,  any  of  the  involved 
points. 

Persons  unable  to  intervene  under 
Rule  247(k)  may  file  a  petition  for  leave 
to  intervene  imder  Rule  247(1)  setting 
forth  the  specific  grounds  upon  which  it 
is  made,  including  a  detailed  statement 
of  petitioner’s  interest,  the  particular 
facts,  matters,  and  things  relied  upon, 
including  the  extent,  if  any,  to  which 
petitioner  (a)  has  solicited  the  traffic  or 
business  of  Uiose  supporting  the 
application,  or,  (b)  where  the  identity  of 
those  supporting  the  application  is  not 
included  in  the  published  application 
notice,  has  solicited  traffic  or  business 
identical  to  any  part  of  that  sought  by 
applicant  within  the  affected 
marketplace.  The  Commission  will  also 
consider  (a)  the  nature  and  extent  of  the 
property,  Hnancial,  or  other  interest  of 
the  petitioner,  (b)  the  effect  of  the 
decision  which  may  be  rendered  upon 
petitioner’s  interest,  (c)  the  availability 
of  other  means  by  which  the  petitioner’s 
interest  might  be  protected,  (d)  the 
extent  to  which  petitioner’s  interest  will 
be  represented  by  other  parties,  (e)  the 
extent  to  which  petioner’s  participation 
may  reasonably  be  expected  to  assist  in 
the  development  of  a  sound  record,  and 
(f)  the  extent  to  which  participation  by 
the  petitioner  would  broaden  the  issues 
or  delay  the  proceeding. 

Petitions  not  in  reasonable 
compliance  with  the  requirements  of  the 
rule  may  be  rejected.  An  original  and 
one  copy  of  the  petition  to  intervene 
shall  be  Hied  with  the  Commission 
indicating  the  speciHc  rule  under  which 
the  petition  to  intervene  is  being  filed, 
and  a  copy  shall  be  served  concurrently 
upon  applicant’s  representative,  or  upon 
applicant  if  no  representative  is  named. 


Section  247(f)  provides,  in  part,  that 
an  applicant  which  does  not  intend  to 
timely  prosecute  its  application  shall 
promptly  request  that  it  be  dismissed, 
and  that  failure  to  prosecute  an 
application  under  the  procedures  of  the 
Commission  will  result  in  its  dismissal. 

If  an  applicant  has  introduced  rates  as 
an  issue  it  is  noted.  Upon  request,  an 
applicant  must  provide  a  copy  of  the 
tentative  rate  schedule  to  any 
protestant. 

Further  processing  steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  served  on  each  party  of 
record.  Broadening  amendments  will  not 
be  accepted  after  November  7, 1980. 

Any  authority  granted  may  reflect 
administrative  acceptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  been  modified  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Finding:  With  the  execption  of  those 
application  involving  duly  noted 
problems  (e.gs.,  unresolved  common 
control,  unresolved  fftness  questions, 
and  jurisdictional  problems]  we  find, 
preliminarily,  that  each  common  carrier 
applicant  has  demonstrated  that  its 
proposed  service  is  required  by  the 
present  and  future  public  convenience 
and  necessity,  and  that  each  contract 
carrier  applicant  qualiHes  as  a  contract 
carrier  and  its  proposed  contract  carrier 
service  will  be  consistent  with  the 
public  interest  and  the  transportation 
policy  of  49  U.S.C.  10101.  Each  applicant 
is  fit,  willing,  and  able  properly  to 
perform  the  service  proposed  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission’s  regualtion.  Except  where 
specibcally  noted,  this  decision  is 
neither  a  major  Federal  action 
signiRcantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  be  involved  we  find, 
preliminary  and  in  the  absence  of  the 
issue  being  raised  by  a  petitioner,  that 
the  proposed  dual  operations  are 
consistent  with  the  public  interest  and 
the  transportation  policy  of  49  U.S.C. 
10101  subject  to  the  right  of  the 
Commission,  which  is  expressly 
reserved,  to  impose  such  terms, 
conditions  or  limitations  as  it  finds 
necessary  to  insure  that  applicant’s 
operations  shall  conform  to  the 
provisions  of  49  U.S.C.  10930(a) 
[formerly  section  210  of  the  Interstate 
Commerce  Act). 

In  the  absence  of  legally  sufficient 
petitions  for  intervention.  Hied  on  or 


before  December  8, 1980  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authority  will  be  issued  to 
each  applicant  (except  those  with  duly 
noted  problems)  upon  compliance  with 
certain  requirements  which  will  be  set 
forth  in  a  notiHcation  of  effectiveness  of 
the  decision-notice.  To  the  extent  that 
the  authority  sought  below  may 
duplicate  an  applicant’s  other  authority, 
such  duplication  shall  be  construed  as 
conferring  only  a  single  operating  right. 

Applicants  must  comply  with  all 
speciHc  conditions  set  forth  in  the 
following  decision-notices  on  or  before 
December  8, 1980  or  the  application 
shall  stand  denied. 

By  the  Commission,  Review  Board  Number 
2,  Members  Chandler,  Eaton,  and  Liberman. 
Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  except  as  otherwise 
noted. 

MC 107002  (Sub-570F)  (correction), 
filed  January  21, 1980,  pdblished  in  the 
Federal  Register,  issue  of  April  17, 1980, 
and  republished  as  corrected  this  issue. 
Applicant:  MILLER  TRANSPORTERS, 
INC.,  P.O.  Box  1123,  Jackson,  MS  39205. 
Representative:  John  J.  Borth,  P.O.  Box 
8573,  BattleBeld  Station,  Jackson,  MS 
39204.  Transporting  chemicals  and 
materials  used  in  the  manufacture  of 
chemicals,  in  bulk,  in  tank  vehicles, 
between  the  facilities  of  Fallek-Lankro 
Corporation  at  or  near  Tuscaloosa,  AL 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

Note. — ^The  purpose  of  this  republication  is 
to  correct  the  commodity  and  territorial 
description. 

MC  50682F  (correction),  filed  April  28. 
1980,  published  in  the  Federal  Register, 
issue  of  July  15, 1980,  and  republished, 
as  corrected,  this  issue.  Applicant: 
KEDASHAW,  INC.,  P.O.  Box  246, 
Kensington,  KS  66951.  Representative: 
Erie  W.  Francis,  Esq.,  Suite  719,  700 
Kansas  Avenue,  Topeka.  KS  66603. 
Transporting  (1)  cheese,  whey,  whey 
protein  and  milk  (a)  from  Hebron, 
Oxford  and  Dodge,  NE,  to  points  in  AZ, 
CO.  IL.  LA,  KS,  LA.  MO.  ND,  UT,  TX. 
and  (b)  from  Ravenna,  NE  to  points  in 
AZ.  CO.  FL.  IL.  lA.  KS.  LA.  MO.  NY.  ND. 
UT  and  TX;  (2)(a)  packaging  materials 
from  Des  Moines,  lA  and  (b)  cheese 
ingredients  from  points  in  KS,  to  Dodge, 
Hebron,  Oxford  and  Ravenna,  NE. 

Note. — The  purpose  of  this  republication  is 
to  add  the  territorial  description  in  (l](b) 
inadvertently  omitted. 

|FR  Doc.  80-34746  Filed  ll-a-flO;  8:45  ain| 
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(Permanent  Authority  Decisions  Voiume 
No.  OP4-1121 

Permanent  Authority  Decision-Notice 

Decided:  October  31, 1980. 

The  following  applications,  filed  on  or 
after  July  3, 1980,  are  governed  by 
Special  rule  247  of  the  Commission's 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  rule  247  was  published  in  the 
Federal  Register  on  July  3, 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  and 
to  comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  together  with 
applicant's  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  nor  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings:  With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.gs.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission's  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  on  or  before  December 
22, 1980  (or,  if  the  application  later 
becomes  unopposed)  appropriate 
authority  will  be  issued  to  each 
applicant  (except  those  with  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  set  forth  in  a 
notice  that  the  decision-notice  is 
effective.  Within  60  days  after 
publication  an  applicant  may  file  a 
verified  statement  in  rebuttal  to  any 
statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 


other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  Number 

I,  Members:  Carleton,  Joyce,  and  Jones. 
Member  Carleton  not  participating. 

Agatha  L.  Mergenovich,  * 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract".  ^ 

MC  31367  (Sub-37F),  filed  October  21. 
1980.  Applicant:  H.  F.  CAMPBELL  & 
SONS,  INC.,  P.O.  Box  260',  R.D.  #1, 
Millerstown,  PA  17062.  Representative: 

J.  Bruce  Walter,  P.O.  Box  1146, 
Harrisburg,  PA  17108.  Transporting 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  for  the  United  States 
Government,  between  points  in  the  U.S. 

MC  147627  (Sub-5F),  filed  October  20. 
1980.  Applicant:  ROADRUNNER 
DELIVERY  SERVICE.  INC.,  BWI 
Airport,  Box  8765,  Baltimore,  MD  21240. 
Representative:  Edward  N.  Button,  580 
Northern  Ave.,  Hagerstown,  MD  21740. 
Transporting  (1)  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions),  for 
the  United  States  Government,  and  (2) 
shipments  weighing  100  pounds  or  less, 
if  transported  in  a  motor  vehicle  in 
which  no  one  package  exceeds  100 
pounds,  between  points  in  the  U.S. 

|FR  Doc.  80-34745  Filed  II-O^OO.  8:45  am| 
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[Docket  No.  AB-43  (Sub-No.  72F] 

Illinois  Central  Gulf  Railroad  Co.— 
Abandonment-Near  Union  City,  TN  at 
Cayce,  KY;  Findings 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  by  a  Certificate  and 
Decision  decided  November  3, 1980,  a 
finding,  which  is  administratively  final, 
was  made  by  the  Commission,  Review 
Board  Number  5,  stating  that,  subject  to 
the  conditions  for  the  protection  of 
railway  employees  prescribed  by  the 
Commission  in  Oregon  Short  Line  R. 

Co. — Abandonment  Goshen,  360 1.C.C. 
91  (1979),  the  present  and  future  public 
convenience  and  necessity  permit  the 
abandonment  by  the  Illinois  Central 
Gulf  Railroad  Company  of  a  line  of 
railroad  known  as  the  Cairo  District 
(portion),  extending  from  railroad 
milepost  451  near  Union  City,  TN,  to 
milepost  457  at  Cayce.  KY.  a  distance  of 


6  miles.  A  certificate  of  public 
convenience  and  necessity  permitting 
the  abandonment  was  issued  to  the 
Illinois  Central  Gulf  Railroad  Company. 
Since  no  investigation  was  instituted, 
the  requirement  of  §  1121.38(a)  of  the 
regulations  that  publication  of  notice  of 
abandonment  decisions  in  the  Federal 
Register  be  made  only  after  such  a 
decision  becomes  administratively  final 
was  waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  assistance,  the 
carrier  shall  make  available  to  the 
offeror  the  records,  accounts,  appraisals, 
working  papers,  and  other  documents 
used  in  preparing  Exhibit  I  (§  1121.45  of 
the  regulations).  Such  documents  shall 
be  made  available  during  regular 
business  hours  at  a  time  and  place 
mutually  agreeable  to  the  parties. 

The  offer  must  be  filed  with  the 
Commission  and  served  concurrently  on 
the  applicant,  with  copies  to  Ms.  Ellen 
Hanson,  Room  5417,  Interstate 
Commerce  Commission,  Washington, 

DC  20423,  no  later  than  November  17, 
1980.  The  offer,  as  filed,  shall  contain 
information  required  pursuant  to  Section 
1121.38(b)(2)  and  (3)  of  the  Regulations. 
If  no  such  offer  is  received,  the 
certificate  of  public  convenience  and 
necessity  authorizing  abandonment 
shall  become  effective  30  days  from  the 
service  date  of  the  certificate. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  80-34750  Filed  11-&-80;  8:45  am| 
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Intent  To  Engage  In  Compensated 
Intercorporate  Hauling 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  to  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  The  parent  corporation  is  Amstar 
Corporation,  1251  Avenue  of  the 
Americas,  New  York,  N.Y.  10020. 

2.  The  wholly-owned  subsidiaries 
which  will  participate  in  the  operations 
are: 

(a)  Milwaukee  Electric  Tool 
Corporation,  13135  West  Lisbon  Road, 
Brookfield,  Wisconsin  53005; 

(b)  Duff-Norton  Company,  Inc.,  100 
Pioneer  Street,  Charlotte,  North  Carolina 
28232. 

(1)  Parent  Corporation  and  address  of 
principal  office:  Excel  Industries,  1120 
North  Main  l^treet,  Elkhart,  Indiana 
46514. 

(2)  Wholly-ovimed  subsidiaries  which 
will  participate  in  the  operations,  and 
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addresses  of  their  respective  principal 
offices. 

Excel  Corporation,  1120  North  Main 
Street,  Elkhart,  Indiana  46514 
Buchanan  Metalform  Products,  Inc.,  216 
S.  Post  Road,  Buchanan,  Michigan 
49107 

Machine-Rite  Products,  Inc.,  U.S.  Route 
20,  La  Grange,  Indiana  46761 
Excel  Metalcraft,  Ltd.,  95  Cousins  Dr., 

Box  70,  Aurora,  Ontario,  Canada  L4G 
3H1 

Metal  Fabricating  Corporation,  2200 
Helton  Drive,  Lawrenceburg, 
Tennessee  38464 
Industrial  Data  Systems,  101  E. 

Simonton  Street,  Elkhart,  Indiana 
46514 

Excel  Industries  of  California,  Inc.,  12661 
Box  Springs  Blvd.,  Industrial  Park. 
Riverside,  California  92507 

A.  Parent  corporation  and  address  of 
principal  office:  W.  R.  Grace  &  Co., 

Grace  Plaza,  1114  Avenue  of  the 
Americas,  New  York,  New  York  10036. 

B.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
ofHces: 

(1)  Grace  Distribution  Services,  Inc.,  P.O.  Box 
308,  Duncan,  SC  29334 

(2)  American  Breeders  Service  International, 
Inc.,  Route  1,  DeForest,  WI 53532 

(3)  A-1  Bit  &  Tool  Company,  P.O.  Box  26292, 
Oklahoma  City,  OK  73126 

(4)  Axial  Basin  Coal  Corporation,  Stapleton 
Plaza,  Suite  8800,  3333  Quebec  Street, 
Denver,  CO  80207 

(5)  Chance  Collar  Company  of  Louisiana,  P.O. 
Box  899,  Pearland,  TX  77581 

(6)  Daylin,  Inc.,  10960  Wilshire  Blvd.,  Suite 
2000,  Los  Angeles,  CA  90024 

(7)  DeZaan,  Incorporated,  Grace  Plaza  1114 
Avenue  of  the  Americas,  New  York,  NY 
10036 

(8)  El  Torito-La  Fiesta  Restaurants,  Inc.,  2450 
White  Road,  Irvine,  CA  92714 

(9)  Far  West  Services,  Inc.,  P.O.  Box  19561, 
Irvine,  CA  92713 

(10)  Gilbert/Robinson,  Incorporated,  P.O.  Box 
16000,  Kansas  City,  MO  64112 

(11)  Handy  Dan  Home  Improvement  Centers, 
Inc.,  10960  Wilshire  Blvd.,  Suite  2420,  Los 
Angeles,  CA  90024 

(12)  Homco  International,  Inc.,  P.O.  Box  2442, 
Houston,  TX  77001 

(13)  MSP  Industries  Corporation,  6400  E  11- 
Mile  Road,  Center  Line,  MI  48015 

(14)  Rent-lt,  Inc.,  9898  Bissonnet,  Suite  450, 
Houston,  TX  77036 

(15)  Sheplers,  Inc.,  P.O.  Box  9021,  Wichita,  KS 
67277 

(16)  TRG  Drilling  Corp.,  P.O.  Box  20020, 
Oklahoma  City,  OK  73156 

(17)  W.  R.  Grace  &  Co.  of  Canada  Ltd.,  Grace 
Plaza,  1114  Avenue  of  the  Americas,  New 
York,  NY  10036 

(18)  Precision  Dynamics  Corporation,  3031 
Thornton  Avenue,  Burbank,  CA  91504 

(19)  jo)os  Restaurants,  Inc.,  2932  E.  Nutwood 
Avenue,  Fullerton,  CA  92631 


1.  Parent  corporation  and  address  of 
principal  ofHce:  Johnson  &  Johnson,  501 
George  Street,  New  Brunswick,  NJ 
08903. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

(a)  Chicopee,  317  George  Street,  New 
Brunswick,  NJ  08903 
(bj  Codman  &  Shurtleff,  Inc,,  New 
Bedford  Industrial  Park,  New  Bedford, 
MA  02745 

(cj  Critikon,  Inc.,  500  Elizabeth  Avenue, 
Somerset,  NJ  08873 
(dj  Devro,  Inc.,  P.O.  Box  858,  Loeser 
Avenue,  Somerville,  NJ  08876 

(e)  Ethicon,  Inc.,  U.S.  Route  #22, 
Somerville,  NJ  08876 

(f)  Extracorporeal  Medical  Specialties, 
Inc.,  Royal  &  Ross  Roads.  King  of 
Prussia,  PA  19406 

(g)  J&J  Baby  Products  Co.,  Centennial 
Avenue,  Piscataway,  NJ  08854 

(h)  J&J  Dental  Products  Co.,  20  Lake 
Drive,  East  Windsor,  NJ  08520 

(i)  J&J  International,  501  George  Street, 
New  Brunswick,  NJ  08903 

(j)  J&J  Products,  Inc.,  501  George  Street, 
New  Brunswick,  NJ  08903 

(k)  McNeil  Consumer  Products  Co., 

Camp  Hill  Road,  Ft.  Washington,  PA 
19034 

(l)  McNeil  Laboratories,  Camp  Hill 
Road,  Ft.  Washington,  PA  19034 

(m)  Ortho  Pharmaceutical  Corp.,  U.S. 
Route  #202,  Raritan,  NJ  08869 

(n)  Permacel,  U.S.  Route  #1,  New 
Brunswick,  NJ  08903 

(o)  Personal  Products  Co.,  Van  Liew 
Avenue,  Milltown,  NJ  08850 

(p)  Pitman-Moore,  Inc.,  Box  344,  Bear 
Tavern  Road,  Washington  Crossing, 

NJ 08560 

(q)  Surgikos,  Inc.,  2500  Arbrook  Blvd., 
Arlington,  TX  76010 

1.  Parent  corporation  and  address  of 
principal  offlce:  Landsman  Motor  Sales, 
Inc.,  5601  Reisterstown  Road,  Baltimore, 
Maryland  21215. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  thier  respective  principal 
ofRces:  Landsman  Car  Carrier  Service, 
Inc.,  5601  Reisterstown  Road,  Baltimore, 
Maryland  21215. 

1.  Parent  corporation  and  address  of 
principal  office:  Noble  Affiliates,  Inc. 

330  Neustadt  Plaza,  333  West  Main,  P.O. 
Box  1967,  Aidmore,  Oklahoma  73401. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

(a)  Noble  Drilling  Corporation,  1924 
South  Utica,  Suite  600,  Tulsa, 
Oklahoma  74104 


(b)  Samedan  Oil  Corporation,  110  West 
Broadway,  P.O.  Box  909,  Ardmore, 
Oklahoma  73401 

(c)  B.  F.  Walker,  Inc.,  1555  Tremont 
Place,  P.O.  Box  17-B,  Denver, 
Colorado  80217 

(dJ  Noble  Transport,  Inc.,  1555  Tremont 
Place,  P.O.  Box  17-B,  Denver, 
Colorado  80217 

1.  Parent  corporation  and  address  of 
principal  office:  St.  Louis  Southwestern 
Railway  Company,  Southern  Pacific 
Building,  One  Market  Plaza,  San 
Francisco,  CA  94105. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

(a)  Dallas  Terminal  Railway  and  Union 
Depot  Company,  2300  Canton  Street, 
Dallas,  TX  75226 

(b)  Glascar,  Inc.,  Southern  Pacific 
Building,  One  Market  Plaza,  San 
Francisco,  CA  94105 

(cJ  The  Southwestern  Town  Lot 
Corporation,  Southern  PaciHc 
Building,  One  Market  Plaza,  San 
Francisco,  CA  94105 

(d)  Southwestern  Transportation 
Company,  1766  El  Camino  Real, 
Burlingame,  CA  94010 

1.  Parent  corporation:  Stanley  Works, 
195  Lake  Street,  New  Britain, 
Connecticut  06050. 

2.  Wholly  owned  subsidiaries: 

a.  Stanley-Vidmar,  Inc.,  a  Connecticut 
corporation,  with  principal  offices 
located  at  Queen  City  Airport 
Industrial  Park,  11  Grammes  Road, 
Allentown,  Pennsylvania  18103. 

b.  Mac  Tools,  Inc.,  an  Ohio  corporation 
with  principal  offices  at  P.O.  Box  370, 
South  Fayette  Street,  Washington 
Court  House,  Ohio  43160. 

c.  C.E.S.,  Inc.,  an  Indiana  corporation, 
with  principal  offices  at  10640  East 
59th  Street,  Indianapolis,  Indiana 
46236. 

1.  Parent  corporation  and  address  of 
principal  office:  The  Terminal 
Corporation,  211  East  Pleasant  Street, 
Baltimore,  Maryland  21202. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices:  Terminal  Transportation 
Service,  Inc.,  211  East  Pleasant  Street, 
Baltimore,  Maryland  21202. 

1.  Parent  corporation:  Texas  United 
Corporation;  2000  West  Loop  South; 
Houston,  Texas  77027. 

2.  Wholly-owned  subsidiaries; 

Texas  Brine  Corporation,  2000  West 

Loop  South,  Houston,  Texas  77027 
United  Salt  Corporation,  2000  West 
Loop  South,  Houston,  Texas  77027 
TBC  Fluid  Services,  2000  West  Loop 
South,  Houston,  Texas  77027 
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1.  Parent  Corporation  and  address  of 
principal  o^ice:  United  Brands 
Company,  1271  Avenue  of  the  Americas, 
New  York,  New  York  10020. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
address  of  their  respective  principal 
office: 

A&W  Beverages,  Inc.,  1271  Avenue  of 
the  Americas,  New  York,  New  York 
10020 

A&W  Restaurants,  Inc.,  922  Broadway, 
Santa  Monica,  California  90406 
A&W  Concentrates,  Inc.,  2150  Yosemite 
Boulevard,  Modesto,  California  95351 
TRT  Telecommunications  Corporation, 
1747  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20006 
United  Brands  Floriculture,  Inc.,  17455 
S.W.  157th  Avenue,  Perrine,  Florida 
33157 

John  Morrell  &  Company,  208  South 
LaSalle  Street,  Chicago,  Illinois  60604 
Ark  Valley  Feeders,  R.R.  #3,  Arkansas 
City,  Kansas  67005 
Golden  Sun  Feeds,  Inc.,  P.O.  Box  517, 
Estherville,  Iowa  51334 
M.H.  Greenebaum,  Inc.,  165  Chambers 
Street.  New  York,  New  York  10007 
Chiquita  Brands,  Inc.,  15  Mercedes 
Drive,  Montvale,  New  Jersey  07645 
Maritrop  Trading  Corporation,  1271 
Avenue  of  the  Americas,  New  York, 
New  York  10020 

1.  The  parent  corporation  and  the 
address  of  its  principal  office  is: 
Washington  Industries,  Inc.,  244  Second 
Avenue,  North,  Nashville,  Tennessee 
37202. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
addresses  of  their  respective  principal 
offices  are: 

(a)  Washington  Mfg.  Company,  244 
Second  Avenue,  North,  Nashville, 
Tennessee  37202. 

(b)  Keith-Simmons.  Inc.,  1010  South  7th, 
Nashville,  Tennessee  37206. 

(cj  First  National  Company,  d/b/a  Ely  & 
Walker,  823  E.  Holmes  Road, 
Memphis,  Tennessee  38116. 

(d)  Marshall  &  Bruce  Company,  689 
Davidson  Street,  Nashville,  Tennessee 
37206. 

(ej  Carter  Corp.,  2101  Plantside, 
Louisville,  Kentucky  40299. 

(f)  Hibben’s  Inc.,  2750  Tobey  Drive, 
Indianapolis,  Indiana  46219. 

(g)  William  R.  Moore,  Inc.,  183  Monroe 
Avenue,  Memphis,  Tennessee  38103. 

(hj  Manufactors  Warehouse  Co.,  No.  9 
Cummins  Station,  Nashville, 
Tennessee  37201. 

(i)  Jenkins  &  Darwin  Bros.,  Inc.,  3rd  and 
Commerce,  Nashville,  Tennessee 
37202. 

(I)  National  Stores  Corp.,  3rd  and 


Commerce,  Nashville,  Tennessee 
37202. 

(kj  Rockford  Textile  Mills,  Inc.,  200 
Mulberry  Street,  McMinnville, 
Tennessee  37110. 

1.  Parent:  Whitehall  Co.,  Ltd.,  750 
Everett  Street,  Norwood,  Mass.  02062. 

2.  Subsidiaries: 

(aj  Lower  Fultonville  Trucking  Co. 

(same  as  above). 

(b)  Crown  Distributors  Co.,  Inc.,  184 
Everett  Street,  Allston,  Mass.  02134. 

(c)  Liberty  Liquors  Division,  75  Caldwell 
Drive,  Springfield,  Mass.  01101. 

(d)  New  England  Liquor  Sales,  Co.,  Inc., 
750  Main  Street,  Holyoke,  Mass. 

01040. 

(e)  National  Beer  &  Liquor  Co.,  Inc.,  750 
Everett  Street,  Norwood,  Mass.  02062. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  BO-M749  Filed  11-0-80;  8:45  am| 

BILLING  CODE  7035-0 1-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 


[Arndt.  No.  1  to  Delegation  of  Authority  No. 
11 

Delegation  of  Authority  Amendment 
Regarding  Personnel  in  AID  and  the 
Institute 

Pursuant  to  the  authority  vested  in  the 
Director  of  the  United  States 
International  Development  Cooperation 
Agency  (“IDCA")  by  Reorganization 
Plan  No.  2  of  1979  (44  FR  41185)  and 
Executive  Order  No.  12163  of  September 
29. 1979  (44  FR  56673),  I  hereby  amend 
IDCA  Delegation  of  Authority  No.  1, 
dated  October  1, 1979,  44  FR  57521,  as 
follows:  1.  Section  heading  1-9  entitled 
“Foreign  Service  Personnel  Authorities” 
is  changed  to  “Personnel  Authorities." 

2.  Section  1-901  is  deleted  in  its 
entirety  and  replaced  by  the  following: 
“1-901.  The  authority  of  the 
Administrator  and  the  Director  under 
section  625(a)  of  the  Act,  with  respect  to 
personnel  in  AID  and  the  Institute 
respectively,  shall  include  any  authority 
available  to  me  under  any  statute, 
regulation,  or  delegation  of  authority, 
relating  to  any  aspect  of  personnel 
authority  or  administration,  including, 
but  not  limited  to:  (a)  The  Act; 

(b)  The  Foreign  Service  Act  of  1980, 
Pub.  L.  96-465,  94  Stat.  2071; 

(c)  Title  5  of  the  United  States  Code; 
and 


(d)  Delegations  of  Authority  from  the 
Office  of  Personnel  Management," 

This  amendment  is  effective 
immediately. 

Dated:  October  31. 1960. 

Thomas  Ehrlich, 

Director. 

|FR  Doc.  80-34795  Filed  11-06-80;  8:45  am| 

BILUNC  CODE  4710-02-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  On  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Room  3313, 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue.  NW.,  Washington, 
D.C.  on  December  2. 1980,  beginning  at 
9:30  a.m.  This  meeting  is  subject  to 
either  cancellation  or  a  change  of  date. 

A  notice  will  appear  in  the  Federal 
Register  regarding  any  change  which 
may  occur. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  in  the 
Joint  Board’s  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  Sections 
1242(a)(l)(B)(C).  In  addition, 
administrative  matters  relative  to  the 
Advisory  Committee  will  be  reviewed. 

A  determination  as  required  by 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  has  been 
made  that  the  portion  of  the  meeting 
dealing  with  the  questions  which  may 
appear  on  the  Joint  Board’s 
examinations  falls  within  the  exceptions 
to  the  open  meeting  requirement  set 
forth  in  Title  5  U.S.  Code,  Section 
552b(c)(9)(B),  and  that  the  public  interest 
requires  that  such  portion  be  closed  to 
public  participation. 

The  remainder  of  the  meeting,  i.e., 
those  agenda  items  not  pertaining  to 
possible  questions  to  be  used  on  the 
Joint  Board’s  examinations,  will 
commence  at  approximately  9:30  a.m. 
and  will  be  open  to  the  public  as  space 
is  available  until  the  conclusion  of  those 
agenda  items. 

Dated:  November  4, 1980. 

Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 

|FR  Doc.  80-34794  Filed  11-6-80;  8:45  am| 

BILUNG  CODE  4810-2S-U 
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Department  of  justice 

Drug  Enforcement  Administration 

Publication  of  Criteria  Used  in 
Granting  Excepted  Prescription  Drug 
Status  of  the  Controlled  Substances 
Act  to  Certain  Preparations 

agency:  Drug  Enforcement 
Adminstration,  Department  of  Justice. 
action:  Notice 

summary:  One  of  the  obligations 
incurred  by  the  United  States  as  a  Party 
to  the  1971  Convention  on  Psychotropic 
Substances  is  the  requirement  that  the 
Secretary-General  of  the  United  Nations 
be  notified  of  the  names  and 
composition  of  preparations  exempted 
from  any  measures  of  control  provided 
in  that  Convention.  Also,  the  United 
States  as  a  Party  to  the  1971  Convention, 
has  provided  to  the  Division  of  Narcotic 
Drugs  of  the  Commission  secretariat  the 
criteria  which  have  been  used  by  the 
U.S.  to  except  preparations.  This  was 
done  in  response  to  a  request  received 
from  the  Commission  on  Narcotic  Drugs 
for  information  which  might  facilitate 
the  elaboration  of  additional  guidelines 
internationally.  Comments  concerning 
the  criteria  may  be  made  to  the  Drug 
Enforcement  Administration. 

FOR  FURTHER  INFORMATION  CONTACr. 
Howard  McClain,  Jr.,  Chief,  Regulatory 
Control  Division,  Drug  Enforcement 
Administration,  Telephone:  (202)  633- 
1366. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  has  provided  the 
Secretary-General  of  the  United  Nations 
with  a  copy  of  Chapter  II — Drug 
Enforcement  Administration,  Table  of 
Excepted  Prescription  Drugs  to  Part 
1308,  21  CFR  in  fulfillment  of  one  of  its 
obligations  as  a  Party  to  the  1971 
Convention  on  Psychotropic  Substances. 
In  addition,  the  United  States,  in 
response  to  a  request  contained  in 
Resolution  2  (S-Vl)  of  the  Commission 
on  Narcotic  Drugs  of  the  United  Nations, 
for  additional  information,  has  provided 
to  the  secretariat  of  the  Commission 
criteria  which  have  been  used  by  the 
Drug  Enforcement  Administration  and 
its  predecessor  agencies  to  grant 
excepted  prescription  drug  status  of  the 
Controlled  Substances  Act  to  over  2,000 
preparations.  The  great  majority  of  the 
preparations  granted  excepted 
prescription  status  were  excepted  by  the 
Bureau  of  Drug  Abuse  Control  (BDAC) 


of  the  Food  and  Drug  Administration. 

The  criteria  used  by  BDAC  were 
developed  by  a  panel  of  Public  Health 
Physicians  and  Food  and  Drug 
Administration  medical  officers  in  1967. 
These  criteria  were  used  by  BDAC’s 
successor,  the  Bureau  of  Narcotics  and 
Dangerous  Drugs,  and  later  the  Drug 
Enforcement  Administration. 

These  criteria  were  based  upon  the  ^ 
concept  of  combining  with  the 
controlled  substance  contained  in  the 
preparation,  an  amount  of  counteractive 
drug  sufficient  to  cause  early  subjective 
deterrent  side  effects.  The  ratios  of 
psychotropic  drug  to  counteractive 
deterrent  drug  were  based  upon  specific 
daily  threshold  values  for  psychic  and/ 
or  physical  dependence.  Daily  threshold 
values  of  500  mg.  for  short  acting 
barbiturates  and  800  mg.  for 
intermediate  and  long  acting 
barbiturates  were  selected  by  the  panel 
of  physicians  and  medical  officers. 
Before  a  combination  could  be  excepted, 
the  side  effects  produced  by  the 
deterrent  drug  would  have  to  be 
sufficient  to  limit  the  daily  barbiturate 
intake  to  no  more  than  500  mg.  for  short 
and  800  mg.  for  intermediate  and  long 
acting  barbiturates.  Psychotropic  drugs 
combined  with  relatively  innocuous 
substances  were  not  excepted. 

Some  examples  of  the  deterrent  daily 
threshold  doses  selected  are: 


Mg./day 


Atropine .  3.50 

Conjugalcd  equine  estrogen  or  equivalent  1 1.25 

Theophylline .  800 

Theobromine .  800 

Chlofpromazine .  500 


Using  theophylline  as  an  example,  a 
total  daily  dose  of  800  mg.  of 
theophylline  would  induce  sufficient 
subjective  side  effects  to  preclude  the 
intake  of  enough  barbiturate  to  produce 
dependency.  Therefore,  a  ratio  of  at 
least  800  parts  by  weight  of  theophylline 
and  800  parts  by  weight  of  a  long  acting 
barbiturate  such  as  phenobarbital 
should  be  combined  before  an  exception 
could  be  granted. 

Drugs  which  do  not  have  early 
deterrent  side  effects  but  which  do 
include  delayed,  very  serious  toxic 
reactions  after  sustained  use  are  not 
suitable  for  use  in  excepted 
preparations. 

The  following  specific  criteria  have 


been  used  in  evaluating  requests  for 
excepted  prescription  drug  status: 

1.  Barbiturate  in  combination  with: 

A.  Analgesics: 

In  order  to  be  excepted,  the  following 
criteria  apply  to  barbiturates  and 
analgesics: 

1.  Fifteen  milligrams  of  long  or 
intermediate  acting  barbiturates 
combined  with  at  least: 

a.  188  mg.  aspirin; 

b.  375  mg.  salicylamide; 

c.  70  mg.  phenacetin,  acetanilid,  or 
acetaminophen. 

2.  Fifteen  milligrams  of  short  acting 
barbiturates  combined  with  at  least: 

a.  307  mg.  aspirin; 

b.  614  mg.  Salicylamide; 

c.  106  mg.  acetanilid,  phenacetin.  or 
acetaminophen. 

B.  Anticholinergics: 

1.  Atropine  or  belladonna  alkaloids: 
Hyoscyamine  in  official  salts  is  the  levo 
form.  Dextro-hyoscyamine  is  inactive 
and  not  used  because  its  antimuscarinic 
activity  is  almost  nil.  1-hyoscyamine  is 
therefore  twice  as  potent  as  an  equal 
weight  of  atropine. 

If  side  effects  from  belladonna 
alkaloids  do  not  limit  the  barbiturate 
intake  to  less  than  500  mg.  of  short 
acting  or  800  gm.  of  intermediate  or  long 
acting  barbiturate,  the  combination 
should  be  controlled.  It  is  recommended 
that  if  a  person  ingests  500  mg.  of  short 
acting  or  800  mg.  of  intermediate  or  long 
acting  barbiturates  per  day,  the  amount 
of  atropine  base  or  equivalent  needed 
for  exception  must  be  not  less  than  3.5 
mg.  per  day. 

The  following  information  is  used  for 
calculations  involving  belladonna  and 
hyoscyamus  preparations: 

Hyoscyamus  Extract:  Total  alkalgids 
as  hyoscyamine,  155  mg/lOO  gm  or 
0.155%  alkaloids. 

Belladonna  Extract:  Total  alkaloids  as 
atropine,  1.25%  alkaloids. 

Belladonna  Leaf:  Total  alkaloids  as 
atropine,  0.35%  alkaloids. 

Belladonna  Root:  Total  alkaloids  as 
atropine,  0.45%  alkaloids. 

Tincture  Belladonna:  Total  alkaloids 
as  atropine,  0.03%  alkaloids. 

Belladonna  Leaf  Fluid-extract:  Total 
alkaloids  as  atropine,  0.3%  alkaloids. 

2.  Synthetic  Anticholinergics: 

In  order  for  a  preparation  to  be 

excepted  it  must  contain  at  least  the 
amount  of  anticholinergics  shown  in  the 
following  table  with  15  mg.  of  either 
short  or  long  acting  barbiturate: 


74092 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7,  1980  /  Notices 


Anticholinergic  drugs 

Therapeulc 

dose(fng) 

Threshold  dosejmg)  compared 
to  15  mg  baibiturate 

dose(fT)g) 

Long 

acting 

Short 

acting 

75 

525 

9.8 

15.75 

2.5 

17.5 

0.33 

0.52 

10 

70 

1.33 

2.1 

0.5 

35 

0.066 

0.105 

20 

140 

2.6 

4.2 

50 

350 

6.6 

10.5 

1 

7 

0.13 

0.21 

3.7 

26 

0.5 

0.8 

25 

175 

3.3 

5.2 

26 

175 

3.3 

5.2 

10 

70 

1.3 

2.1 

10 

70 

1.3 

2.1 

5 

35 

0.66 

1.05 

5 

35 

0.66 

1.05 

50 

350 

6.6 

10.5 

5 

35 

0.86 

1.05 

15 

105 

2 

3.2 

2 

14 

0.26 

0.4 

100 

700 

13 

21 

50 

350 

6.6 

10.5 

10 

70 

1.3 

2.1 

C.  Ephedrine: 

Drug  combinations  containing  levels 
of  barbiturates  at  15  mg.  and  ephedrine 
at  12.5  mg.  are  excepted. 

D.  Hormones: 

1.  Estrogens: 

Estrogens  must  be  at  a  level  of  3  times 
the  maximum  recommended  therapeutic 
dose  when  a  level  of  500  mg.  short 
acting  or  800  mg.  of  intermediate  or  long 
acting  barbiturate  is  present.  At  this 
level,  estrogen  can  be  considered  a 
deterrent  and  such  preparations  may  be 
excepted. 

2.  Testosterone: 

Such  combinations  should  be 
controlled  because  the  subjective  side 
effects  in  the  male  would  not  be  limiting. 
In  addition,  the  insidious  onset  of  liver 
disease  could  be  fatal. 

3.  Estrogens.  Testosterone,  and 
Barbiturates: 

In  the  absence  of  evidence  to  the 
contrary,  each  would  not  conteract  the 
effects  of  the  other  and  a  basis  for 
exception  could  be  made  only  by 
evaluating  the  estrogen  content  alone. 

E.  Hydantoin  Anticonvulsants 
(Mephenytoin,  diphenylhydantoin}: 

Every  80  mg.  of  long  acting  barbiturate 
must  be  combined  with  at  least  100  mg. 
hydantoin  for  exception.  Doses  of 
diphenylhydantoin  greater  than  500  to 
600  gm.  daily  uniformly  produce  side 
effects. 

F.  Inert  Ingredients  or  Ingredients  of 
Doubtful  Efficacy  are  controlled.  This 
includes  vitamins,  minerals, 
methycellulose,  amino  acids,  magnesium 
hydroxide,  etc. 

G.  Nitrates  or  Nitrites: 

Combinations  of  drugs  which  contain 

therapeutic  levels  of  nitrates  or  nitrites 
with  a  barbiturate  up  to  60  mg.  in 
amount  would  be  excepted. 

H.  Thyroid  Hormone: 

Every  15  mg.  of  long  or  intermediate 
acting  barbiturate  must  be  combined 


with  at  least  11  mg.  of  thyroid  extract  or 
0.019  mg.  thyroxine  for  exertion. 

I.  Xanthines: 

1.  Caffeine:  Will  not  prevent  the 
potential  abuse  when  combined  with 
barbiturates.  Barbiturates  in  single 
combination  with  caffeine  should  be 
controlled. 

2.  Theophylline:  800  mg.  of  the  base  as 
a  total  daily  dose  would  induce 
sufficient  subjective  side  effects  to 
preclude  the  intake  of  sufHcient 
barbiturate  to  produce  dependency. 
Therefore,  at  a  ratio  of  at  least  800  mg. 
theophylline  base  and  at  most  500  mg. 
short  acting  or  800  mg,  intermediate  or 
800  mg.  long  acting  barbiturate  should 
be  combined  before  an  exception  could 
be  granted. 

3.  Theobromine:  Combination  drugs 
which  contain  a  ratio  of  800  mg.  or  more 
of  theobromine  base  in  combination 
with  500  mg.  short  acting  or  800  mg.  of 
intermediate  or  long  acting  barbiturates 
are  excepted. 

J.  Secondary  Ingredients  with 
Hazardous  but  Insidious  Side  Reactions: 
Some  drugs,  such  as  thiocyanate,  do  not 
have  early  deterrent  side  effects  which 
occur  regularly  at  a  given  dose,  but  do 
induce  delayed,  very  serious  toxic 
reactions  after  sustained  use.  Thus  an 
abuser  might  develop  a  fatal,  insidious 
illness  from  his  experiments  with  a 
combination  drug  containing  one  of 
these  secondary  ingredients,  with  no 
warning  from  early  side  effects. 
Therefore,  such  combinations  should  be 
controlled. 

II.  Meprobamate: 

Quantities  of  specific  ingredients 
required  to  except  200  mg  of 
meprobamate. 


mg 


Conjugated  Estrogens . 0.2 

Pentaerythiitot  Telranitrate .  10.0 

TridiheKethyt  Chlonde . 12.5 


III.  Chlordiazepoxide. 

Quantities  of  specific  ingredients 
required  to  except  5  mg  of 
chlordiazepoxide. 

_ tug 


Conjugated  Estrogens . . . .’. .  .  0.1875 

CUntdium  Bromide . . . . — . . .  0.5830 


Experience  since  1967  has  shown  that 
excepted  preparations  have  not 
contributed  significantly  to  drug  abuse 
in  the  U.S.  Considering  this  lack  of 
evidence  that  exemption  of  these 
preparations  has  significantly  added  to 
the  abuse  problem,  DEA  intends  to 
continue  the  use  of  the  described 
guidelines. 

Interested  parties  may  submit 
comments  in  writing  regarding  these 
criteria.  Written  comments  should  be 
received  on  or  before  December  8, 1980, 
Comments  should  be  submitted  to  the 
Administrator,  Drug  Enforcement 
Administration,  Department  of  Justice, 
1405  I  Street,  N.W.,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative. 

Dated;  November  3, 1980. 

Peter  B.  Bensinger, 

Administrator,  Drug  Enforcement 
Administration. 

|FR  Doc.  80-34867  Filed  11-6-80: 8:45  am| 

BILUNG  CODE  4410-09-M 


Drug  Enforcement  Administration 

Quotas  for  Controiled  Substances  in 
Schedules  I  and  II 

agency:  Drug  Enforcement 
Administration,  Justice. 
action:  Notice  of  proposed  1981 
aggregate  production  quotas. 

summary:  This  notice  proposes  1981 
aggregate  production  quotas  for 
dextropropoxyphene, 
Tetraphydrocannabinols  and  pethidine 
intermediate-A.  Since  the  establishment 
of  the  1981  aggregate  production  quotas 
for  other  Schedules  I  and  U  controlled 
substances,  on  September  18, 1980  (45  FR 
62228),  certain  events  have  occurred 
which  require  that  quotas  for  these 
additional  substances  be  established,  in 
accordance  with  the  Controlled 
Substances  Act  of  1970. 

DATE:  Comments  should  be  received  on 
or  before  (30  days  from  publication). 
ADDRESS:  Send  comments  in 
quintuplicate  to:  Administrator,  Drug 
Enforcement  Administration,  1405  I 
Street,  NW.,  Washington,  D.C.  20537, 
Attention:  DEA  Federal  Register 
Representative. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr.,  Chief,  Regulatory 
Control  Division,  Drug  Enforcement 
Administration,  Telephone:  (202)  633- 
1366. 
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SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.C.  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  1  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration 
pursuant  to  §  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations.  Since  the 
establishment  of  the  1981  aggregate 
production  quotas  for  other  substances 
in  Schedules  I  and  II  on  September  18, 
1980  (45  FR  62228),  events  have  occurred 
which  require  that  quotas  for 
dextropropoxyphene, 
tetrahydrocannabinols  and  pethidine 
intermediate-A  be  set. 

In  a  Hnal  rule  which  appeared  in  the 
Federal  Register  on  July  22, 1980,  bulk 
dextropropoxyphene  was  placed  in 
Schedule  II  of  the  Controlled  Substances 
Act  (45  FR  48881).  This  action  requires 
that  an  aggregate  production  quota  be 
established  for  this  substance.  In 
determining  the  proposed  1981  aggregate 
production  quota  for 
dextropropoxyphene,  the  Administrator 
considered  data  on  quota  applications 
submitted  by  those  companies  which 
desire  to  manufacture 
dextropropoxyphene  or  to  formulate 
dosage  units  containing  this  substance. 
This  data  included  actual  past  sales  of 
dextropropoxyphene  as  well  as 
estimates  of  1980  sales  and  1980  year- 
end  inventories. 

Concerning  tetrahydrocannabinols, 
the  National  Cancer  Institute  has 
recently  undertaken  an  expanded 
research  program  to  investigate  the 
usefulness  of  this  Schedule  I  basic  class 
in  the  control  of  emesis  resulting  from 
the  treatment  of  cancer.  The 
Pharmaceutical  Resources  Branch, 
Division  of  Cancer  Treatment  of  the 
National  Cancer  Institute  has  estimated 
that  20,000  grams  of 

tetrahydrocannabinols  will  be  produced 
in  1981  in  order  to  supply  investigators 
for  this  research.  A 1981  aggregate  • 
production  quota  must  be  set  to  allow  a 
registered  manufacturer  to  produce  this 
amount  of  material. 

Recently,  application  has  been  made 
for  a  manufacturing  quota  for  pethidine 
intermediate-A  (4-cyano-l-Methyl-4- 
phenylpiperidine),  a  Schedule  II 
substance.  This  substance  is  to  be 
manufactured  for  use  as  a  precursor  in 
the  synthesis  of  meperidine.  Therefore, 
it  is  necessary  to  propose  an  aggregate 
production  quota  for  pethidine 
intermedidte-A.  This  proposed  quota  is 
based  on  the  historical  yield  of 
meperidine  from  this  intermediate  and 


the  amount  of  meperidine  which  will  be 
manufactured  in  1981. 

Therefore,  the  Administrator  of  the 
Drug  Enforcement  Administration,  under 
the  authority  vested  in  the  Attorney 
General  by  Section  306  of  the  Controlled 
Substances  Act  of  1970  (21  U.S.C.  826) 
and  delegated  to  the  Administrator  by 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  hereby  proposes  that  the 
1981  aggregate  production  quotas  for 
dextropropoxyphene  and  pethidine 
intermediate-A,  expressed  as  anhydrous 
base,  and  tetrahydrocannabinols  be 
established  as  follows: 


Proposed 

1961 

Controlled  substance  aggregate 

production 
quota  (g) 


Tetrahydrocannabinols  (schedule  0 _ _  20.0(X) 

Dextropropoxyphene  (schedule  II) . . . .  44,7ge,(X)0 

Pethidine  intermediate-A  (schedule  U) .  6,677, (XX) 


All  interested  persons  are  invited  to 
submit  their  comments  or  objections  in 
writing  regarding  this  proposal.  If  a 
person  believes  that  one  or  more  issues 
raised  by  him  warrant  a  hearing,  he 
should  so  state  and  summarize  the 
reasons  for  his  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds,  in  his  sole  discretion,  warrant  a 
hearing,  the  Administrator  will  have 
published  in  the  Federal  Register  an 
order  for  a  public  hearing  which  will 
summarize  the  issues  to  be  heard  and 
which  will  set  the  time  for  the  hearing 
(which  will  not  be  less  than  30  days 
after  the  date  of  the  order). 

Dated:  November  3. 1980. 

Peter  B.  Bensinger, 

Administrator,  Drug  Enforcement 
A  dministration. 

|FR  Doc.  80-34850  Piled  11-6-80;  8:45  Hm| 

BILLING  CODC  4410-09-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention; 
Meeting 

Notice  is  hereby  given  that  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  will  meet 
Wednesday,  November  19, 1980,  in  the 
13th  Floor  Conference  Room,  633 
Indiana  Avenue,  NW.,  Washington,  D.C. 
20531.  The  meeting  will  be  open  to  the 
public. 

The  meeting  will  begin  at  10  a.m. 
Agenda  items  include:  the  review  and 


preliminary  identification  of  a  limited 
number  of  priority,  delinquency-related 
issues  suitable  for  the  Coimcil's  future 
attentions;  a  report  bn  cooperative 
efforts  with  the  Department  of  Health 
and  Human  Services  regarding 
implementation  of  the  Adoption 
Assistance  and  Child  Welfare  Act  of 
1980;  discussion  of  the  issue  pertaining 
to  the  mentally  disturbed  and  mentally 
retarded  juvenile  offender;  an  update  on 
the  progress  of  the  Annual  Analysis  and 
Evaluation  comprehensive  survey; 
presentation  of  draft  Council  bylaws, 
including  a  provision  regarding  minimal 
criteria  for  selection  of  Council 
designees;  and  discussion  of  issues 
raised  by  the  National  Advisory 
Committee  which  are  of  mutual  concern 
to  the  Council. 

For  further  information  contact  Mr. 
James  C.  Shine,  Executive  Assistant  and 
Special  Council,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention, 
Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  D.C.  20531. 
Ira  M.  Schwartz, 

Administrator.  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

|FR  Doc.  80-34893  Filed  11-6-80;  845  am) 

BILLING  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Awards  Pursuant  to  ETA  OPER  Grant 
Solicitation  8009;  Grants  for  Research 
on  Social  and  Institutional  Processes 
Affecting  Hispanic  American 
Employment  Outcomes 

The  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  OfHce  of  Policy, 
Evaluation  and  Research,  announces  the 
following  awards  under  Grant 
Solicitation  8009: 

1.  Pennsylvania  State  University,' 
“Labor  Market  Dynamics  and 
Joblessness  for  Hispanic  American 
Youth”,  Approximate  Cost — $59,000. 

2.  Michigan  State  University,  “Illness 
and  Disability  as  Factors  Promoting 
Dependence  on  Seasonal  Agricultural 
Labor  Among  Chicanos  within  the 
Midwestern  Migratory  Stream”, 
Approximate  Cost — $59,000. 

3.  The  University  of  Akron, 
“Employment  Outcomes  of  Hispanic 
Youth:  An  Analysis  of  Labor  Market 
Behavior  Using  the  1979  National 
Longitudinal  Survey  of  Youth”, 
Approximate  Cost — $100,000. 

4.  Northwestern  University, 
“Determinants  of  High  School  Track 
Selection  and  Course  Taking  and  Their 
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Consequences  for  Post  Secondary 
Education  and  Earnings  of  Hispanic 
Americans”,  Approximate  Cost — 
$57,000. 

5.  Battelle  Human  Affairs  Research 
Centers,  “English  Proficiency, 
Occupational  Characteristics,  and  the 
Employment  Outcomes  of  Mexican- 
Araericans",  Approximate  Cost — 
$98,000. 

6.  University  of  California,  “The 
Economic  Status  of  Male  Hispanic 
Migrants  and  Natives  in  the  U.S.:  A 
Human  Capital  Approach", 

Approximate  Cost — $37,000. 

7.  George  Washington  University, 
“Unemployment  Among  Hispanic  Youth: 
Educational  and  Social  Antecedents”, 
Approximate  Cost — $56,000. 

Arvon  W.  Jordan, 

Chief,  Central  Procurement  Staff. 

October  31. 1980. 

|FK  ■)(»..  80-34070  Filed  11-6-80:  8:45  am| 

BILLING  CODE  4S10-30-M 


Mine  Safety  and  Health  Administration 

(Docket  No.  M-80-128-C1 

Double  “O”  Coal  Co.;  Petition  for 
Modification  of  Appiication  of 
Mandatory  Safety  Standard 

Double  “O”  Coal  Company, 

Rockhouse,  Kentucky  41561  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
No.  137  Mine  located  in  Pike  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows; 

1.  The  coal  seam  in  the  No.  137  Mine 
ranges  from  40  to  48  inches  in  height, 
with  ascending  and  descending  grades, 
resulting  in  dips  in  the  coalbed. 

2.  Petitioner  states  that  installation  of 
cabs  and  canopies  on  the  mine's  haulage 
and  electrical  face  equipment  would 
result  in  a  diminution  of  safety  for  the 
miners  affected  because: 

a.  The  canopies  cannot  be  set  low 
enough  to  clear  the  roof  support  system, 

b.  Cramped  seating  of  the  equipment 
operator  reduces  visibility  and  causes 
operator  fatigue. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
November  24. 1980.  Comments  must  be 
filed  with  the  Office  of  Standards, 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 


Virginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated;  October  29. 1980. 

Frank  A.  White, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

|FK  Dcm:  80-34888  Filed  11-6-80.  8:45  Hm| 

BILLING  CODE  4S10-43-M 


(Docket  No.  M-80-100-M] 

Noranda  Mining,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Noranda  Mining.  Inc.,  P.O.  Box  1450, 
Park  City,  Utah  84060  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
57.11-41  (fixed  ladder  requirements)  to 
its  Ontario  Project  located  in  Summit 
County,  Utah.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  Petitioner  requests  a  modification  of 
the  standard  in  order  to  maintain  the 
maximum  ventilation  flow  of  air  from 
the  surface  to  the  100  foot  level  down  a 
six  foot  borehole. 

2.  The  standard  requires  the  travel 
way  in  a  vertical  borehole  to  be  offset 
with  landings  every  30  feet  and  the  six 
foot  diameter  hole  would  require  a  back 
guard.  Petitioner  states  that  this  type  of 
structure  would  seriously  hinder  the  air 
flow  down  the  six  foot  diameter 
ventilation  hole  to  the  100  foot  level. 

3.  The  purpose  for  having  a  manway 
down  the  borehole  is  for  inspection  of  a 
sand  line.  The  hole  will  not  be  used  fpr 
regular  travel  or  as  an  escapeway. 

4.  Petitioner  proposes  as  an 
alternative  method  a  fall  prevention 
system  which  claims  to  meet  the  OSHA 
standard  found  at  29  CFR  1910.27.  The 
system  consists  of  a  roller  bearing 
equipped  sleeve,  a  notched  carrier  rail 
on  ladder,  and  two  snaps  on  the  sleeve 
that  fasten  to  the  safety  belt. 

5.  petitioner  states  that  the  proposed 
alternate  method  will  at  all  times 
provide  the  same  degree  of  safety  to  the 
miners  affected  as  that  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
November  24, 1980.  Comments  must  be 
filed  with  the  Office  of  Standards, 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Dated:  October  29. 1980. 

Frank  A.  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

|FR  D»c.  80-34885  Filed  11-6-80:  8:45  uml 

BILLING  CODE  4510-43-M 


(Docket  No.  M-80-143-C] 

Mary  Lee  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mary  Lee  Coal  Company,  Inc.,  P.O. 

Box  208,  Tracy  City,  Tennessee  37387 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1719 
(illumination)  to  its  No.  27  Mine  located 
in  Sequatchie  County,  Tennessee.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  coal  seam  varies  from  pencil 
thickness  to  36  inches  in  height. 

2.  Petitioner  states  that  installation  of 
lighting  fixtures  onto  the  mine’s 
equipment  would  result  in  a  diminution 
of  safety  for  the  miners  affected 
because: 

a.  Installation  of  the  prescribed 
lighting  system  will  cause  an  abrupt, 
virtually  instantaneous  change  in  the 
light  intensity.  For  a  period  of  time 
thereafter,  the  equipment  operator  and 
those  working  in  the  general  vicinity 
will  be  blinded: 

b.  The  lighting  interferes  with  the 
communication  between  miners  by  cap 
lamp;  and 

c.  The  foreman  is  forced  to  travel  from 
lighted  areas  to  dark  areas  while 
performing  duties  and  this  could  impair 
the  foreman’s  vision  and  hamper  job 
performance. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
November  24, 1980.  Comments  must  be 
filed  with  the  Office  of  Standards, 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  October  29. 1980. 

Frank  A.  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FTl  Doc.  80-34887  Filed  11-6-80:  8:45  am| 
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[Docket  No.  M-80-102-M1 

Pea  Ridge  iron  Ore  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pea  Ridge  Iron  Ore  Co.,  Route  4, 
Sullivan,  Missouri  63080,  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.4-61(B)  (fire  door  requirements) 
to  its  Federal  Mine  located  in 
Washington  County,  Missouri.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  fire  doors  be  installed 
in  each  opening  to  an  underground  shop. 

2.  The  underground  shop  area  is  at  the 
lower-most  working  level  (2475  foot 
level)  of  the  mine  with  the  normal  fresh 
air  flow  from  the  downcast  intake  shaft 
(#1  shaft),  through  the  underground 
shop  and  into  the  ore  body  on  that  level. 

3.  The  mine  is  a  “hardrock”  mine  of 
non-combustible  materials  consisting  of 
magnetite  and  hematite  iron  ore 
surrounded  by  rhyolite  porphyry:  is  high 
in  humidity  as  measured  at  95  to  100 
percent  relative  humidity;  is  a  non-gassy 
mine;  has  little  or  no  timbering 
anywhere  in  the  mine;  and  the 
underground  shop  area  is  merely 
additional  mine  excavation  with 
concreted  floors  and  gunited  walls  and 
back. 

4.  As  an  alternative  method  to 
installing  fire  doors,  petitioner  proposes 
the  following; 

a.  The  main  level  fan  on  the  2475  foot 
level  (underground  shop  level)  is  located 
between  the  underground  shop  and  the 
ore  body.  This  fan  would  be  shut  off  at 
the  shop  office  by  an  emergency 
shutdown  switch  and  automatically 
blocked  from  recirculating;  this  would 
allow  diverting  the  air  flow  directly  to 
the  upcast  mine  exhaust  shaft  (#2  shaft) 
through  the  exhaust  fan: 

b.  Any  employees  in  the  underground 
shop  area  would  have  direct  access  to 
the  downcast  fresh  air  intake  shaft  and 
empl^ees  working  on  the  2475  foot  on 
level  on  the  ore  body  side  of  the  main 
level  fan  which  has  been  shut  off  are 
protected  by  air  doors  between  the  shop 
and  that  main  level  fan; 

c.  These  employees  also  have  two 
means  of  exit  via  inclines  which  provide 
access  to  the  2275  foot  level  above  and 
the  fresh  air  flow  at  the  #1  intake  shaft 
on  that  level.  The  only  exposure  of 
personnel  in  this  procedure  would  be 
the  skip  pocket  attendant  at  the  2380 
foot  skip  pocket  level  of  the  exhaust 
shaft.  This  employee  has  a  signal 
connection  to  the  emergency  shutdown 
switch  on  the  2475  foot  level  main  level 


fan  that  will  activate  a  siren  when  that 
fan  is  shutdown,  in  which  case  it  is 
required  that  the  2380  skip  pocket 
attendant  immediately  exit  to  fresh  air 
up  the  incline  to  the  2275  foot  level  fresh 
air  intake  station. 

5.  Petitioner  believes  that  the 
modification  as  requested  will  provide 
an  alternative  method  of  achieving  the 
result  of  the  standard  and  guarantee  at 
all  times  no  less  protection  to  the  miners 
affected  as  that  afforded  by  the 
standard. 

Request  for  Comments 
Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
November  24, 1980.  Comments  must  be 
filed  with  the  Oi^ce  of  Standards, 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated;  October  29, 1980. 

Frank  A.  White, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

(FR  Doc.  80-34886  Filed  11-6-80  8:45  :im| 

BILUNG  CODE  4510-43-M  _ 


Occupational  Safety  and  Health 
Administration 

Alaska  State  Standards;  Notice  of 
Approval 

1.  Background:  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 

On  August  10, 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
21628)  of  the  approval  of  the  Alaska 
plan  and  the  adoption  of  Subpart  R  to 
Part  1952  containing  the  decision. 

The  Alaska  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act.  Section  1953.20  provides  that 
"where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as"  status  of 
the  State  program,  a  program  change 


supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  August  4, 1980  from  Edmund 
N.  Orbeck,  Commissioner,  to  James  W. 
Lake,  and  incorporated  as  part  of  the 
plan.  State  standards  comparable  to  29 
CFR  1910.177  Subpart  N,  Servicing 
Multi-Piece  Rim  Wheels,  as  published 
(44  FR  6706)  on  January  29, 1980. 

These  State  standards,  which  are 
contained  in  AAC  01.0810 — Servicing 
Multi-Piece  Rim  Wheels,  were 
promulgated  after  a  public  workshop 
and  publication  on  April  9, 1980  in  the 
State-wide  media.  The  public  comment 
period  was  open  for  thirty  days  by 
Edmund  N.  Orbeck,  Commissioner, 
under  authority  vested  by  AS  18.60.020. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
at  least  as  effective  as  the  comparable 
Federal  standards  and  accordingly 
should  be  approved.  The  significant  area 
of  difrerence  is  the  deletion  of  the 
phrase,  "the  employer  shall,"  throughout 
the  standards,  as  the  employer's 
responsibilities  are  spelled  out  in 
Alaska's  State  Statutes,  Section 
18.60.075,  Safe  Employment. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 

Room  6003,  Federal  Office  Building,  909 
First  Avenue,  Seattle,  Washington 
98174;  State  of  Alaska,  Department  of 
Labor,  Office  of  the  Commissioner, 
Juneau,  Alaska  99801;  and  the  Technical 
Data  Center,  Roiom  N2349R,  3rd  and 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Alaska  State  plan  as  a  proposed  change 
and  making  the  Regional 
Administrator’s  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comments  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  November  7, 
1980. 
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(Sec.  16.  Pub.  L.  91596.  84  Stat.  1608  (29  U.S.C. 
667)) 

Signed  at  Seattle.  Washington  this  25th  day 
of  September  1980. 
lames  W.  Lake. 

Regional  Administrator. 

|KK  Our.  80-34876  Filed  11-6-80:  8:45  ami 

BILLING  CODE  4S10-26-M 


(V-78-12;  V-79-1] 

Chrysler  Corp.;  Grant  of  Variance 

AGENCY:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

ACTION:  Grant  of  variance. 

summary:  OSHA  has  granted  the 
Chrysler  Corporation's  application  for  a 
permanent  variance  from  certain 
paragraphs  of  29  CFR  1910.1025, 
Occupational  Exposure  to  Lead,  and  29 
CFR  1910.1018,  Occupational  Exposure 
to  Inorganic  Arsenic. 

DATES:  The  effective  date  of  this  grant  of 
variance  is  November  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James ).  Concannon,  Director,  Office 
of  Variance  Determination, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue,  N.W.,  Room  N3662, 
Washington,  D.C.  20210,  Telephone: 
(202)  523-7144 

or  the  following  Regional  and  Area 
Offices 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Gateway  Building — Suite  2100,  3535 
Market  Street,  Philadelphia, 
Pennsylvania  19104 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Federal  Building — Room  1110,  Charles 
Center — 31  Hopkins  Plaza,  Baltimore, 
Maryland  21201 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Federal  Office  Building — Room  3007, 
844  King  Street,  Wilmington, 

Delaware  19801 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
32nd  Floor — ^Room  3263,  230  South 
Dearborn  Street,  Chicago,  Illinois 
60604 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  344 
Smoke  Tree  Business  Park,  North 
Aurora,  Illinois  60542 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  231 
West  Lafayette— Room  628,  Detroit, 
Michigan  48226 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  210 


North  12th  Boulevard — ^Room  520,  St. 
Louis.  Missouri  63101 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 

1150  Grand  Avenue — 6th  Floor,  12 
Grand  Building  30309,  Kansas  City, 
Missouri  64106 

I.  Background 

On  May  3, 1978,  The  Occupational 
Safety  and  Health  Administration, 
(“OSHA”)  issued  an  occupational  safety 
and  health  standard  for  exposure  to 
inorganic  arsenic  [29  CFR  1910.1018;  43 
FR  19584,  May  5, 1978).  In  September, 
1978,  Chrysler  Corporation  (“CC”) 
applied,  pursuant  to  section  6(d)  of  the 
Occupational  Safety  and  Health  Act  [29 
U.S.C.  655(d)]  and  29  CFR  1905.11,  for  a 
permanent  variance  from  several 
provisions  of  the  standard.  CC  also 
requested  an  interim  order  pending  a 
decision  on  the  application. 

An  occupational  safety  and  health 
standard  for  exposure  to  lead  was 
issued  on  November  13, 1978  (^9  CFR 
1910.1025;  43  FR  52952,  November  14, 
1978).  CC  applied  on  January  8, 1979,  for 
a  variance  from  several  provisions  of 
the  lead  standard  and  an  interim  order 
pending  a  decision  on  the  application. 

Both  variance  applications  pertain  to 
the  lead  and  inorganic  arsenic  exposure 
that  occurs  on  the  automobile  assembly 
line  during  the  soldering  process.  With 
concurrence  of  CC,  OSHA  consolidated 
the  individual  applications  for 
consideration  and  disposition. 

The  addresses  of  the  places  of 
employment  affected  by  the  applications 
for  inorganic  arsenic  and  lead  are  as 
follows: 

Chrysler  Corporation,  Stamping  and 
Assembly  Division 
Belvedere  Assembly  Plant.  Chrysler 
Drive,  Belvedere,  Illinois 
Jefferson  Assembly  Plant.  12200  E. 
Jefferson  Avenue,  P.O.  Box  1658, 
Detroit,  Michigan 

Lynch  Road  Assembly  Plant,  6334  Lynch 
Road,  P.O.  Box  1516,  Detroit,  Michigan 
Missouri  Truck  Assembly  Plant,  1050 
Dodge  Drive,  Fenton,  Missouri 
Newark  Assembly  Plant,  550  S.  College 
Street,  P.O.  Box  179,  Newark. 
Delaware 

St.  Louis  Assembly  Plant,  1001  N. 

Highway  Drive,  Fenton,  Missouri 
Warren  Recreational  Vehicle  Plant,  6600 
E.  Nine  Mile  Road,  Warren,  Michigan 
Warren  Truck  Assembly  Plant,  21500 
Mound  Road,  Detroit,  Michigan 
Warren  Truck  Special  Equipment 
Center,  21900  Hoover  Road,  Warren, 
Michigan 

In  addition,  the  applicant  has  asked  to 
have  the  variance  extended  to  any 
future  facilities  which  have  solder  grind 
booths  operating  in  the  same  manner  as 
existing  ones. 


An  interim  order  pending  the  decision 
on  CC’s  application  for  variance  from 
the  inorganic  arsenic  standard  was 
granted  on  November  17, 1978.  Notice  of 
the  CC  application  for  variance  and  for 
the  interim  order,  and  of  the  grant  of  the 
request  for  an  interim  order  was 
published  in  the  Federal  Register  on 
November  17. 1978  [43  FR  53847-49].  An 
interim  order  covering  the  lead  standard 
was  subsequently  granted  on  February 
2, 1979.  Notice  of  the  CC  application  for 
variance  from  the  lead  standard  and  for 
the  interim  order,  and  notice  of  the  grant 
of  a  lead  interim  order  and  of  the 
renewal  of  the  first  interim  order 
concerning  inorganic  arsenic,  was 
printed  in  the  F^eral  Register  on 
February  2, 1979.  [44  FR  6791-95].  Both 
notices  invited  interested  persons  to 
submit  written  data,  views,  and 
arguments  regarding  the  grant  or  denial 
of  the  variances  requested.  In  addition, 
affected  employers  and  employees  were 
notified  of  their  right  to  request  hearings 
on  the  applications  for  variance.  The 
Chrysler  Corporation  requested  a 
hearing  in  the  event  that  the 
consolidated  variance  application  was 
denied.  The  February  2. 1979  notice 
announced  that  additional  data  and 
information  had  been  requested  ^om 
CC  to  supplement  the  data  submitted 
with  the  original  variance  applications 
to  enable  OSHA  to  reach  a  decision  on 
the  variance.  In  addition  to  the  data 
generated  by  CC,  OSHA  conducted 
several  variance  investigations  at  CC 
facilities  to  gather  additional 
information.  Throughout  the  variance 
process,  OSHA,  CC,  and  the  UAW  met 
several  times  to  discuss  the  CC 
application.  These  meetings  provided 
more  information  to  the  record  of  the 
proceeding  and  served  as  a  vehicle  for 
revising  the  original  application  so  that 
a  complete  protective  program 
acceptable  to  OSHA,  as  reflected  by  the 
variance  order,  was  developed. 
Discussions  were  also  held  with  the 
General  Motors  Corporation  and  Ford 
Motor  Company,  both  of  whom  had 
submitted  similar  applications  for 
variance.  Interim  orders  have  been 
issued  to  these  applicants  [43  FR  53847- 
49,  November  17, 1978;  44  FR  6791-95, 
February  2, 1979;  45  FR  10972-75, 
February  19, 1980]  and  a  decision  on  a 
permanent  variance  for  Ford  is  pending, 
while  the  General  Motors  grant  of 
variance  appeared' in  the  Federal 
Register  on  July  11. 1980  [45  FR  46922-31, 
July  11. 1980]. 

Three  comments  were  received  with 
regard  to  the  request  for  variance  from 
the  inorganic  arsenic  standard.  Two  of 
the  comments  were  from  the 
International  Union,  United  Automobile, 
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Aerospace  and  Agricultural  Implement 
Workers  of  America  (“UAW”),  the 
employee  representative  in  the  affected 
facilities.  The  UAW  disagreed  with 
much  of  CC’s  rationale  and  reserved  the 
right  to  request  a  hearing.  The  UAW 
stated  further  that,  considering  the 
interrelationship  between  occupational 
exposure  to  inorganic  arsenic  and  lead 
in  the  automobile  industry,  should  CC 
file  an  application  as  to  the  lead 
standard,  they  would  request 
consolidation  of  the  hearings  on  the  two 
applications.  The  third  comment  was 
from  an  employee  of  the  Chrysler 
Corporation  which  was  sent  by  way  of 
one  of  OSHA’s  Regional  Offices.  This 
employee  took  exception  to  some  of  the 
assertions  made  in  the  application,  but 
did  not  request  a  hearing. 

On  March  1, 1979,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  judicially  stayed  certain 
provisions  of  the  lead  standard  {United 
Steelworkers  of  America,  AFL-CIO- 
CLC  V.  Marshall,  No.  79-1048  (D.C. 
Circuit,  March  1, 1979)).  Notice  of  the 
partial  judicial  stay  was  published  in  the 
Federal  Register  on  March  13, 1979  (44 
FR  14554).  CC  had  requested  variance 
from  several  provisions  of  the  lead 
standard  which  had  been  judicially 
stayed.  The  stayed  provisions  were 
1910.1025(e)(1):  1910.1025(e)(3)  except  for 
(e)(3)(ii)(F);  1910.1025(i),  as  it  applies  to 
construction  of  new  facilities  or 
substantial  renovation  of  existing 
facilities;  and  1910.1025(r),  as  it  applies 
to  other  provisions  of  the  standard 
which  had  been  stayed.  On  August  15, 
1980,  the  Court  of  Appeals  issued  a 
decision  upholding  the  standard  in 
major  part,  but  remanding  to  OSHA  the 
question  of  the  feasibility  of  the 
standard  for  specified  industries, 
including  the  auto  manufacturing 
industry.  As  to  these  industries,  the 
record  was  remanded  to  the  Secretary  of 
Labor  for  reconsideration,  with 
directions  to  return  the  record  on 
feasibility,  with  sufficient  evidence  and 
explanation,  within  six  months.  In  the 
interim,  the  stay  of  paragraph  (e)(i)  of 
the  standard,  which  requires  compliance 
with  the  PEL  by  engineering  work 
practice  controls,  continues  for  these 
industries.  All  other  provisions  of  the 
standard,  including  the  requirement  to 
reach  the  PEL  by  some  combination  of 
engineering,  work  practice  and 
respiratory  controls,  are  in  effect. 

II.  Facts 

A.  The  Soldering  Process.  The 
applicant  is  a  manufacturer  of 
automobiles.  The  assembly  of  some 
automobile  bodies  necessitates 
application  of  solder  to  certain  welded 
joints.  Lead  solder  is  principally  used  to 


fill  depressed,  welded  joints  between 
body  panels  to  achieve  durable,  finely- 
sculptured  body  surfaces  after  final 
paint. 

The  soldering  process  is  performed  in 
the  body  shop  on  the  assembled  shell. 
Joint  soldering  and  grinding  is  one  of  the 
final  steps  in  body  assembling  and 
construction  performed  prior  to  hanging 
and  fitting  of  door,  hood,  fender  and 
trunk  lid  assemblies.  Stud  welding  and 
metal  finishing  may  take  place  prior  to 
transfer  to  the  paint  shops  for  painting. 

An  automotive  body  may  have  as 
many  as  eight  to  ten  joints  that  require  a 
solder  fill.  If  a  joint  is  scheduled  to  be 
covered  with  vinyl  roof  covers,  in 
certain  instances  a  substitute  filler  may 
be  used  since  final  paint'appearance  is 
not  a  factor. 

The  welded  automobile  body 
proceeds  along  the  body  shop  conveyor 
to  the  soldering  area  and  is  processed  in 
the  following  steps: 

1.  Joint  Preparation.  The  joint  area  is 
rough  ground  and  wire  brushed  to 
smooth  the  metal  and  remove  excess 
chips,  dirt  and  any  coatings  on  the  steel. 

2.  Tinning.  Joint  preparation  is 
immediately  followed  by  coating  of  the 
joint  with  a  thin  layer  of  tinning 
compound  to  assure  a  good  bond  of  the 
solder. 

This  operation  is  performed  by  wiping 
on  the  tinning  compound  which  is  a 
suspension  of  powdered  solder  and  flux. 
This  tinning  compound  is  subsequently 
heated  with  a  hand  held  torch  to 
promote  reaction  with  the  surface  of  the 
steel.  This  is  immediately  followed  by 
rag  wiping  the  coated  surface,  leaving 
only  a  thin  coating  of  solder. 

3.  Solder  Fill.  The  tinned  joint  is  now 
filled  with  solder  which  has  been 
prepared  by  heating  to  a  mush-like 
consistency.  Prior  to  appligation,  the 
body  joint  is  fanned  with  a  torch  to  raise 
the  temperature  to  avoid  cold  shock  and 
poor  adhesion  of  the  solder.  The 
employee  performing  this  operation  is 
skilled  in  filling,  heating  and  contouring 
the  solder  on  the  body  to  produce  a  joint 
ready  for  minimal  grinding. 

4.  Solder  Grind.  The  cooled  joint  is 
sculptured  to  exact  body  contour 
through  rough  and  finish  grinding  using 
rotary  disc,  hand-held  grinders  in 
enclosed  solder<grind  booths.  These 
booths  vary  from  about  100  to  200  feet  in 
length,  and  can  accommodate  several 
car  bodies  with  about  six  feet  of  work 
space  on  either  side.  The  booths  are 
operated  under  negative  pressure  with  a 
designed  minimum  in-draft  of  150  feet 
per  minute  into  all  openings  of  the 
booth.  The  booths  are  vented  by 
drawing  outside  air  into  the  booth  and 
exhausting  it  through  an  enclosed 
system  through  the  roof  of  the  plant. 


Workers  then  utilize  grinding  and 
finishing  tools  to  remove  excess  solder 
and  smooth  the  finish.  The  first  operator 
in  the  line  uses  a  relatively  coarse 
abrasive;  subsequent  employees  use  a 
smoother  finishing  process  as  the  car 
body  passes  through  the  booth. 

During  the  grinding  operation, 
particles  of  solder  are  released  into  the 
atmosphere  of  the  solder  grind  booth  at 
very  high  velocities.  According  to 
material  specifications,  the  body  solder 
used  by  CC  contains  arsenic  in 
quantities  of  up  to  0.6  percent  and 
approximately  90  percent  lead.  Thus, 
whenever  workers  are  exposed  to  lead 
fiom  soldering  applications,  there  is 
concurrent  exposure  to  inorganic 
arsenic.  To  protect  solder  grind 
operators  in  the  booth  from  the  toxic 
dusts  and  the  hot,  high-velocity 
particles,  these  operators  wear  positive 
pressure  supplied-air  hoods  which 
extend  downward  to  cover  the  waist. 
Flaps  covering  the  front  and  back  fasten 
under  the  arms  and  around  the  waist. 

An  inner  bib  is  located  around  the  neck 
of  the  wearer. 

5.  Subsequent  Operations.  The  car 
body  is  then  cleaned  either  by  washing, 
wiping,  or  air  blow-off.  The  body  then 
proceeds  for  door,  fender,  hood  and  rear 
deck  lid  hanging  and  fitting,  final  stud 
welding,  and  metal  finishing  and 
polishing. 

Some  provisions  are  made  in  all  body 
shops  for  a  variety  of  repair  operations. 
All  lines  provide  a  final  body  wash  and 
blow-off  of  body  shop  dirt,  dust  and 
debris  prior  to  the  acid  bath  which 
prepares  the  car  body  for  painting 
(phosphating),  and  the  paint  shop. 

B.  Application  for  Variance.  CC's 
application  for  a  variance  applies  to 
workers  in  the  soldering  process.  The 
applicant  proposes  to  provide  a  place  of 
employment  as  safe  as  that  required  by 
29  CFR  1910.1018,  which  contains 
regulations  concerning  inorganic  arsenic 
and  by  29  CFR  1910.1025,  which  contains 
regulations  concerning  lead. 

Specifically,  the  applicant  requested 
variance  from  several  provisions  of  the 
lead  standard,  as  follows: 

Sections  1910.1025(e)(1)  and  (e)(3)  of 
the  standard  deal  with  engineering  and 
work  practice  controls,  and  compliance 
programs,  respectively,  as  they  pertain 
to  methods  of  compliance.  In  part,  these 
provisions  require  that  employers 
implement  engineering  and  work 
practice  controls  to  reduce  and  maintain 
employee  exposure  to  lead  consistent 
with  levels  required  by  the  standard, 
and  establish  and  implement  a  written 
compliance  program  to  reduce 
exposures  to  or  below  the  permissible 
exposure  limit  (“PEL")  solely  by  means 
of  engineering  and  work  practice 
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controls.  The  applicant  requested  a 
variance  from  these  provisions  insofar 
as  they  pertain  to  every  work  station 
within  the  solder  grind  booth,  and  the 
assembly  line  between  the  solder 
application  and  the  phosphating 
operations. 

Section  1910.1025{i)  of  the  standard 
relates  to  hygiene  facilities  and 
practices  and  deals,  in  part,  with 
requirements  for  the  provision  and  use 
of  change  rooms,  showers,  lunchrooms, 
and  lavatories  in  areas  where 
employees  are  exposed  to  lead  above 
the  PEL  without  regard  to  the  use  of 
respirators.  The  applicant  requested  a 
variance  from  this  section  insofar  as  it 
requires  special  hygiene  facilities  for 
solder  applicators  and  employees  on  the 
line  between  the  solder  grind  booth  and 
the  phosphating  operation. 

Section  1910.1025(i)(4)  of  the  standard 
specifies  requirements  for  hygiene 
facilities  and  practices  including 
lunchrooms.  Specifipally,  employers  are 
required  to  provide  temperature 
controlled,  positive  pressure,  filtered  air 
supplied  lunchrooms,  readily  accessible 
to  employees  who  work  in  areas  where 
their  airlrarne  exposure  to  lead  is  above 
the  PEL  without  regard  to  the  use  of 
respirators.  The  applicant  requested  a 
grant  of  variance  from  this  section 
insofar  as  it  required  these  lunchrooms. 

Section  1910.1025(d)(1)  deals  with  the 
general  requirements  for  exposure 
monitoring  and  defines,  for  those 
purposes,  employee  exposure  as  that 
exposure  which  would  occur  if 
employees  were  not  using  a  respirator. 
CC  requested  a  variance  from  this 
section,  insofar  as  it  requires  monitoring 
of  air  levels  of  lead  within  the  solder 
grind  booths,  without  regard  to  a 
respirator. 

Sections  1910.1025(d)(1)  (ii)  and  (Hi) 
require,  in  part,  that  the  employer  collect 
full  shift  personal  samples  including  at 
least  one  sample  for  each  shift  for  each 
job  classification  in  each  work  area,  and 
that  these  samples  be  representative  of 
a  monitored  employee’s  regular,  daily 
exposure  to  lead.  The  applicant 
requested  variance  from  these 
provisions  insofar  as  they  require  full- 
shift  monitoring  for  employees  on  the 
assembly  line. 

Section  1910.1025(g)(2)(viii)  is 
concerned  with  the  prohibition  for  the 
removal  of  lead  from  protective  clothing 
or  equipment  by  blowing,  shakin^or 
any  other  means  which  disperses  lead 
into  the  air.  The  applicant  requested  a 
variance  from  this  section  insofar  as  it 
necessitates  vacuuming  of  clothes  when 
employees  leave  the  solder  grind  booths. 

Section  1910.1025(h)(2)(i)  requires  that 
surfaces  where  lead  accumulates  not  be 
cleaned  by  the  use  of  compressed  air. 


The  applicant  requested  a  variance  from 
this  section  insofar  as  it  may  be 
interpreted  to  prevent  the  removal  of 
lead  dust  from  automobile  bodies  prior 
to  their  exit  from  the  solder  grind  booth. 

Section  1910.1025(f)(2)(i)  deals  with 
respirator  selection  where  respirators 
are  required.  The  applicant  requested  a 
variance  from  this  section  insofar  as  it 
might  be  construed  to  prohibit 
supervisors  spending  intermittent 
periods  in  the  solder  grind  booths  from 
wearing  half-mask,  air-purifying 
respirators. 

Section  1910.1025(r)  deals  with  start 
up  dates,  requiring  all  obligations  of  the 
standard  to  commence  on  the  effective 
date  except  for  such  requirements  as 
hygiene  facilities  and  compliance 
programs.  The  applicant  requested  relief 
from  any  obligation  of  this  section  from 
which  the  variance  was  requested. 

Specifically,  the  applicant  requested 
variance  from  several  provisions  of  the 
inorganic  arsenic  standard,  as  follows: 

Section  1910.1018(e)(l)(ii)  defines 
employee  exposure  to  inorganic  arsenic 
as  the  exposure  which  would  occur  if 
the  employee  were  not  wearing  a 
respirator. 

Section  1910.1018(e)(l)(iii)  requires 
collections  of  full  shift  (at  least  7 
continuous  hours]  personal  sampling 
including  at  least  one  sample  for  each 
shift  for  each  job  classification  in  each 
work  area. 

Section  1910.1018(g)(1)  requires  the 
institution  of  engineering  and  work 
practice  controls  to  reduce  exposures  to 
or  below  the  permissible  exposure  limit, 
except  to  the  extent  that  the  employer 
can  establish  that  such  controls  are  not 
feasible;  and 

Section  1910.1018(g)(2)  requires  the 
establishment  and  implementation  of  a 
written  compliance  program  for 
reducing  exposures.  The  applicant 
requested  variance  from  the  requirement 
for  using  engineering  and  work  practice 
controls  to  reduce  employee  exposure  in 
the  solder  grind  booths  and  from  the 
requirement  to  develop  written 
compliance  programs. 

Section  1910.1018(h)(2)  contains  the 
requirements  for  respirator  selection, 
including  a  table  which  lists  the  required 
respirators  for  various  concentrations  of 
airborne  inorganic  arsenic.  The 
applicant  requested  variance  from  this 
section  to  permit  supervisors  to  wear 
half  facepiece,  filter-type  respirators 
approved  for  toxic  dust,  with  a  high- 
efficiency  filter  if  necessary. 

Section  1910.1018(m)(3)(i)  requires 
that  employers  provide  readily 
accessible  lunchrooms  with  temperature 
controlled,  positive  pressure,  filtered  air 
supply  for  employees  working  in 
regulated  areas. 


Section  1910.1016(m)(5)  requires  that 
employers  provide  and  assure  the  use  of 
facilities  for  employees,  working  in 
regulated  areas  where  exposure 
(without  the  use  of  respirators)  exceeds 
100  /Lig/m®,  to  vacuum  their  protective 
clothing  and  clean  or  change  shoes 
before  entering  change  rooms, 
lunchrooms  or  showers.  The  applicant 
requested  a  variance  from  this  section 
insofar  as  it  limits  the  cleaning  process 
to  the  use  of  vacuum. 

Section  1910.1018(n)  requires  physical 
examinations  of  employees  exposed 
above  the  action  level  without  regard  to 
the  use  of  respirators,  either  annually  or 
semi-annually,  depending  on  length  and 
level  of  exposure.  The  applicant 
requested  a  variance  from  this  section 
insofar  as  it  requires  semi-annual 
medical  examinations. 

III.  Decision 

CC’s  applications  for  variance  were 
submitted  shortly  after  the  inorganic 
arsenic  and  lead  standards  were  isued. 
The  supporting  data  submitted  at  the 
early  stages  of  the  proceeding  were 
deemed  sufficient  for  granting  an  interim 
order,  but  OSHA  concluded  that  more 
supporting  data  were  necessary  before  a 
permanent  variance  could  be  granted. 

CC  collected  the  additional  information 
as  requested  and  provided  it  to  OSHA. 
OSHA  conducted  variance 
investigations  at  several  CC  assembly 
facilities  to  obtain  more  information  it 
deemed  necessary  to  make  a  final 
determination  on  the  consolidated 
application.  Extensive  discussions  were 
held  with  the  Company  and  the  UAW  at 
various  stages  of  the  proceeding 
regarding  the  proposed  CC  program  of 
worker  protection.  After  careful 
consideration  of  the  entire  variance 
record  and  of  the  records  in  the  lead  and 
inorganic  arsenic  rulemakings,  OSHA. 
concluded  that  CC’s  original  request 
could  not  be  granted  in  its  entirety  as  it 
did  not  meet  the  statutory  criterion  for  a 
permanent  variance. 

However,  at  the  core  of  CC’s  variance 
request  was  a  voluntary  commitment  on 
the  part  of  the  Company  to  a  program  of 
preventing  inorganic  arsenic  and  lead 
exposure  associated  with  solder 
grinding  by  eliminating  the  use  of  lead 
body  solder  where  feasible  (see 
application  for  lead  variance,  pp.  4-6). 
That  commitment  and  the  unlikelihood 
of  CC  finding  an  engineering  control 
solution  as  effective  as  total  elimination 
of  lead  exposure  in  the  standard’s  one 
year  compliance  period  fostered  a 
cooperative  effort  among  OSHA,  the 
UAW,  and  the  Company  to  promote  that 
goal  by  finding  an  acceptable  interim 
solution  until  the  Company’s  effort  to 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7,  1980  /  Notices 


74099 


eliminate  inorganic  arsenic  and  lead 
exposure  could  be  completed. 

After  numerous  discussions, 
agreement  was  reached  on  a 
comprehensive  variance  program  which 
OSHA  concluded  would  provide 
workers  with  protection  equivalent  to 
that  provided  by  the  lead  and  arsenic 
standards.  This  program  is  embodied  in 
the  variance  order  issued  today.  CC's 
agreement  to  abide  by  the  terms  of  the 
variance  order  is  taken  by  OSHA  to  be 
an  implicit  revision  of  the  original 
applications  so  as  to  incorporate  only 
the  terms  of  the  order,  thereby  allowing 
a  complete  grant  of  the  applications  as 
revised.  CC  has  also  agreed,  as  has  the 
UAW,  to  withdraw  their  requests  for 
hearing.  Certain  items  in  the  original 
applications  for  which  a  variance  was 
requested  are  not  addressed  in  the 
Order.  With  respect  to  these  items,  CC 
has  agreed  to  have  the  relevant 
provisions  of  the  lead  and  inorganic 
arsenic  standards  apply,  and  OSHA  has 
treated  these  items  as  having  been 
withdrawn.  A  discussion  of  these  issues 
is  found  in  the  appropriate  paragraphs 
below. 

The  variance  order  issued  to  CC  today 
permits  the  Company  to  comply  with  the 
numbered  terms  and  conditions  set  forth 
in  the  variance  order  instead  of  the 
following  requirements  in  the  lead  and 
arsenic  standards: 

29  CFR  1910.1025(d)(l)(i)  and  29  CFR 
1910.1018(e){l)(ii),  concerning  employee 
exposure  for  monitoring  purposes;  29 
CFR  1910.1025(d){l)(ii)  and  29  CFR 
1910.1018(e)(1)(iii),  concerning  full-shift 
monitoring;  29  CFTl  1910.1025(e)(1)  and 
29  CFR  1910.1018(g)(l)(i)  and  29  CFR 
1910.1018(g)(l)(ii),  concerning 
engineering  and  work  practice  controls 
as  they  pertain  to  methods  of 
compliance;  29  CFR  1910.1025(g)(2)(viii) 
and  29  CFR  1910.1018(j)(2)(viii), 
concerning  the  prohibition  for  lead 
removal  from  protective  clothing  or 
equipment  by  blowing,  shaking  or  any 
means  which  disperses  lead  into  the  air 
and  for  removal  of  inorganic  arsenic  by 
blowing  or  shaking;  29  CFR 
1910.1025(i)(4)(ii)  and  29  CFR 
1910.1018(m)(3)(i),  concerning  the 
requirement  that  lunchroom  facilities 
have  a  temperature  controlled,  positive 
pressure,  filtered  air  supply;  29  CFR 
1910.1025(h)(2)(i)  concerning  the 
prohibition  for  lead  removal  from  floors 
and  other  surfaces  by  the  use  of 
compressed  air;  29  CFR  1910.1018(m)(5), 
concerning  removal  of  inorganic  arsenic 
from  protective  clothing  by  vacuuming; 
29  CFl^  1910.1018(n)(3)(ii),  concerning 
the  requirement  for  a  semi-annual  chest 
x-ray  and  sputum  cytology  examination; 
and  29  CFR  1910.1025(r)(7)(A), 


concerning  the  startup  date  for 
compliance  plans.  All  other  provisions 
of  both  standards  are  unaffected  by  the 
variance  order,  and  CC  must  continue  to 
comply  with  them  in  conjunction  with 
the  order. 

OSHA  has  concluded  that  the 
preponderance  of  the  evidence 
accumulated  over  the  entire  course  of 
this  proceeding  demonstrates  that  this 
variance,  when  viewed  as  a  single, 
integrated  compliance  program,  will 
provide  affected  CC  workers  with  at 
least  equivalent  protection  to  that 
provided  by  the  respective  standards.  It 
is  important  to  note  that  OSHA’s 
conclusion  that  the  variance  granted 
provides  protection  equivalent  to  that 
provided  by  the  standards  is  based  on 
the  totality  of  what  would  be  feasible 
under  the  standards.  No  item  by  item 
equivalence  has  been  made.  After  an 
evalution  of  the  unique  circumstances 
presented  in  this  case,  OSHA  has 
concluded  that  the  "as  safe  and 
healthful  as”  criterion  of  section  6(d)  of 
the  Act  has  been  satisfied.  In  facH  this 
variance  in  many  ways  may  provide 
even  greater  protection  than  the 
standards.  It  immediately  initiates  a 
plan  for  implementation  of  engineering 
and  work  practice  controls  while  that 
requirement  of  the  lead  standard  is 
judicially  stayed  and  not  binding  on  the 
applicant;  it  ensures  that  the  most 
effective  type  of  control  (elimination  of 
lead  and  arsenic  exposure)  will  be  used; 
it  provides  acceptable  interim  protection 
until  long  term  goals  are  met;  and  it 
facilitates  OSHA  enforcement  by 
establishing  a  uniform  compliance  plan 
for  all  affected  CC  assembly  facilities. 

The  following  is  a  discussion  of  the 
individual  provisions  of  the  variance 
order  and  the  relevant  sections  of  the 
lead  and  inorganic  arsenic  standards: 

1.  Methods  of  Compliance.  A  variance 
is  granted  from  paragraphs  (e)(1)  and 
(r)(7)(A)  of  §  1910.1025  and  paragraph 
(g)(l)(i)  of  §  1910.1018.  These  paragraphs 
refer  to  methods  of  complying  with  the 
standards’  permissible  exposure  limits 
and  to  the  schedule  for  submitting  a 
written  compliance  plan.  The  lead  and 
inorganic  arsenic  standards  both  require 
compliance  with  the  PEL  (50  pg/m®  for 
lead;  10  pg/m®  for  inorganic  arsenic,  as 
8-hour  time-weighted  averages)  by 
means  of  engineering  and  work  practice 
controls.  This  requirement  in  the  lead 
standard  (§  1910.1025(e)(i))  had 
previously  been  stayed  and  remains  so 
pending  completion  of  judicial  review 
for  certain  industries,  including  the 
automobile  industry.  The  inorganic 
arsenic  standard  allowed  all  employers 
up  to  16  months  for  compliance  with  this 
requirement;  the  lead  standard  allowed 


up  to  5-10  years  for  employers  in  5 
selected  industries  and  up  to  one  year 
for  employers  in  all  other  industries,  of 
which  automobile  manufacturing  is  one. 
Each  standard  requires  employers  to 
establish  and  implement  a  written 
compliance  plan  to  achieve  these  goals. 
This  requirement  in  the  lead  standard 
had  also  been  stayed  previously,  but  is 
now  in  effect.  The  inorganic  arsenic 
standard  gave  employers  4  months  to 
prepare  a  written  compliance  plan; 
under  the  lead  standard,  employers  who 
were  given  one  year  from  the  standard’s 
effective  date  for  compliance  with  the 
PEL  were  given  6  months  to  complete 
the  compliance  plan.  Where  engineering 
and  work  practice  controls  are  not 
sufficient  to  meet  permissible  limits, 
both  standards  require  reductions  in 
exposure  to  the  lowest  levels  achievable 
with  these  controls  supplemented  with 
personal  respiratory  protective 
equipment. 

For  each  standard,  OSHA  determined 
that  compliance  with  the  PEL  by  means 
of  engineering  and  work  practice 
controls  by  the  dates  given  for 
compliance  was  generally  feasible  for 
all  affected  industries.  OSHA  also 
recognized  that  potential  compliance 
problems  could  arise  in  speciHc 
operations,  processes  or  jobs  within  a 
given  industry.  It  was  proposed  that 
these  situations  be  remedied  in  the 
enforcement  context  through  negotiated 
abatement  plans  or  variances.  (See  43 
FR 19601  (inorganic  arsenic)  and  43  FR 
52991  (lead).) 

The  solder  grinding  operation 
consistently" generates  extremely  high 
concentrations  of  airborne  lead  and 
arsenic  particulates  and,  consequently, 
controlling  the  workers’  exposure  to 
within  permissible  limits  is  very  difficult 
with  conventional  types  of  engineering 
and  work  practice  controls.  CC  has  thus 
committed  itself  to  the  objective  of 
eliminating  employee  exposure  to  lead 
and  inorganic  arsenic  due  to  solder 
grind  operations  by  January  1, 1987, 
barring  unforeseen  economic  or 
technical  limitations.  The  Company  has 
proposed  to  accomplish  this  by 
redesigning  the  automobile  body  so  that 
it  does  not  require  solder  joints.  This 
approach  would  take  longer  than  the 
standards  would  allow  for  compliance. 
It  involves  substantial  redesigning  and 
retooling,  and  since  automobile 
production  is  planned  several  years  in 
advance,  new  model  changes  can  only 
be  reasonably  accomplished  with 
several  years  lead  time.  CC  is 
anticipating  that  all  of  its  models  will 
have  undergone  a  major  model  change 
which  incorporates  the  redesigned  body 
by  the  1987  model  year. 
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CC's  commitment  to  eliminate 
exposure  to  lead  and  inorganic  arsenic 
does  not,  however,  preclude  the 
Company  from  using  alternative  means 
of  reaching  the  same  goal  if  it  Finds  them 
to  be  more  cost-effective,  efficient,  or 
otherwise  preferable.  Alternative 
solutions  which  may  be  used  under  the 
variance  Order  include  using  suitable 
substitutes  for  lead  solder  or  automating 
the  solder  grinding  operation. 

It  is  a  fundamental  principle  of 
industrial  hygiene  that  there  is  no  better 
way  of  protecting  employees  from 
exposure  to  lead  and  arsenic  than  by 
elimination  of  employee  exposure  to 
those  substances.  To  aid  CC  in  its  lead 
and  arsenic  exposure  elimination 
program,  OSHA  has  issued  this  variance 
and  thereby  extended  the  time  for  the 
Company  to  comply  with  the  standard's 
PEL’S  solely  by  use  of  engineering  and 
work  practice  controls.  In  the  interim, 
the  variance  order  obligates  the 
Company  to  provide  additional 
protection  to  that  currently  provided  by 
the  standards.  CC  has  a  continuing 
responsibility  to  reduce  employee 
exposure  to  lead  and  arsenic  by  utilizing 
feasible  engineering  and  work  practice 
controls  that  may  be  developed  in  the 
future,  despite  the  current  stay  of  this 
provision  of  the  lead  standard  (Order 
paragraph  9).  Whenever  permissible 
exposure  levels  are  not  met  by  , 
engineering  controls  or  work  practice 
controls,  the  Company  must  provide  to 
each  solder  grind  booth  worker,  without 
regard  to  airborne  exposure  levels,  a 
positive  pressure,  supplied-air 
respirator,  with  a  hood  and  protective 
bib.  Clean  hoods  and  bibs  must  be 
provided  on  a  daily  bais  (Order 
paragraph  1). 

In  addition  to  the  written  compliance 
plans  required  by  the  standard,  CC  is 
also  required  to  submit  a  detailed 
annual  report  to  OSHA  on  the 
implementation  of  its  lead  elimination 
program  (Order  paragraph  2).  Since 
trade  secret  information  may  be 
included  in  these  reports,  the 
Department  of  Labor  will  protect  the 
conFidentiality  of  this  information,  if  a 
privilege  is  asserted  by  CC,  to  the  fullest 
extent  permitted  by  law  and  will  notify 
CC  in  advance  if  disclosure  is 
compulsory  to  allow  CC  an  opportunity 
to  protect  its  interests. 

Both  the  compliance  plan  and  the 
annual  report  will  reflect  a  Corporation¬ 
wide  compliance  program  applicable  to 
all  of  CC's  affected  facilities.  This  is  in 
lieu  of  separate  plans  for  each 
workplace  which  would  otherwise  be 
required  under  the  standards.  This 
approach  will  enable  OSHA  to  monitor 
CC's  total  compliance  efforts  and  will 


facilitate  uniform  and  systematic 
enforcement  of  essentially  similar 
operations  in  diverse  locations.  It  is 
OSHA's  decision  that  this  approach,  in 
conjunction  with  the  augmented 
exposure  monitoring,  medical 
surveillance,  medical  removal 
protection,  and  training  programs 
provided  in  the  variance  order,  will 
provide  solder  grind  booth  workers  with 
at  least  equivalent  protection  as  would 
be  afforded  by  the  lead  and  inorganic 
arsenic  standards. 

2.  Exposure  Monitoring.  The  primary 
purpose  of  air  monitoring  is  to  identify 
the  sources  and  the  extent  of  employee 
exposure  to  airborne  lead  and  inorganic 
arsenic,  in  general,  monitoring  assists 
the  employer  in  the  selection  of  proper 
engineering  controls  and  the  assessment 
of  effectiveness  of  those  controls.  Where 
engineering  controls  do  not  reduce 
exposure  levels  to  or  below  the  PEL, 
monitoring  enables  the  employer  to 
determine  the  appropriate  respiratory 
protection  to  be  used  in  conjunction 
with  engineering  controls.  Additionally, 
monitoring  enables  the  Employer  to 
notify  employees  when  their  exposure 
levels  exceed  permissible  limits,  as 
required  by  section  8(c)(3)  of  the  Act, 
and  provides  information  to  physicians 
when,  for  example,  blood  leads  are  high, 
but  air  lead  readings  are  low. 

Employee  exposure,  as  deHned  by 
both  the  lead  and  inorganic  arsenic 
standards,  at  29  CFR  1910.1025(d)(l)(i) 
and  29  CFR  1910.1018(e)(l)(ii) 
respectively,  is  exposure  which  would 
occur  in  the  absence  of  respiratory 
protection.  It  is  acknowledged  that 
engineering  controls  currently  available 
to  CC  might  not  be  sufficient  by 
themselves  to  reduce  employee 
exposure  levels  to  the  Pl^  within  the 
time  periods  allowed  by  the  lead  and 
inorganic  arsenic  standards.  Therefore, 
this  variance  is  predicated  on  the 
interim  use  of  supplied-air  respirators  by 
all  solder  grind  booth  employees  while 
CC  works  toward  eliminating  exposure 
to  lead  and  inorganic  arsenic  originating 
from  solder  grinding.  Since  data  from 
CC  as  well  as  from  OSHA' variance 
inspections  have  demonstrated  that 
airborne  concentrations  of  lead  and 
inorganic  arsenic,  although  they  vary 
considerably,  are  within  the  limits 
which  permit  the  use  of  the  supplied-air 
respirators  currently  in  use  by  CC  (not 
in  excess  of  either  100,000  p.g  lead/m®  of 
air,  or  200,000  fig  inorganic  arsenic/m® 
of  air),  monitoring  inside  the  hood  of  the 
respirator  will  present,  for  the  purposes 
of  this  variance,  a  means  of  determining 
employee  exposure  to  airborne  lead  and 
inorganic  arsenic  and  efficacy  of  the 
respirator  program.  The  objectives  of 


airborne  monitoring  will  be  met  in  this 
way,  and  thus  a  variance  is  granted 
from  29  CFR  1910.1025(d)(l)(i)  and  29 
CFR  1910.1018(e)(l)(ii)  to  permit 
sampling  as  indicated,  to  be  carried  out 
under  the  hood  of  the  respirator  (Order 
paragraphs  8  and  11). 

The  exposure  monitoring 
requirements  of  the  standards  state  that 
full-shift  personal  samples  (i.e.,  at  least 
7  continuous  hours),  including  at  least 
one  job  classification  in  each  job  area, 
be  taken.  See  29  CFR  1910.1018(e)(l)(iii) 
and  29  CFR  1910.1025(d)(l)(ii).  CC  has 
proposed  that  short-term  monitoring 
inside  the  hood  of  the  supplied-air 
respirator  be  carried  out  which 
represents  the  exposure  of  all  solder 
grind  booth  employees,  claiming  that 
short-term  sampling  is  sufficiently 
representative  in  this  situation.  The 
results  of  a  Chrysler  Corporation 
conducted  study  presented  to  OSHA 
comparing  the  concentrations  of 
airborne  lead  from  short-term  (one  full 
work  cycle)  samples  with  full-shift  (7 
hour)  samples,  indicated  a  signiHcant 
relationship  between  the  concentrations 
in  the  samples.  This  conclusion  was 
based  on  high  correlation  coefficient 
values,  the  similarity  of  average 
concentrations  and  the  similarity  of  the 
variations  derived  from  the  sample  data. 
Short-term,  monitoring,  therefore, 
appears  to  provide  reliable 
measurements  for  solder  grind  booth 
employees  where  ceiling  exposure  levels 
inside  the  hood  are  consistently  below 
the  standard’s  PEL’S  (Order  paragraph 
12).  For  the  purposes  of  this  Order,  a  full 
work  cycle  includes  the  following  steps: 
donning  the  supplied-air  respirator  and 
proceeding  into  the  solder  grind  booth; 
grinding;  using  the  air  shower,  exiting 
the  booth:  and  removing  the  helmet. 

This  work  cycle  includes  the  passage 
through  the  booth  of  at  least  30 
automobile  bodies  and  normally 
requires  a  one  and  one-half  hour  time 
period. 

Paragraph  (d)(4)(i)  of  the  lead 
standard  requires  an  employer  to 
monitor  only  a  representative  sample  of 
workers  to  determine  all  workers’ 
exposure  levels.  With  regard  to 
frequency  of  monitoring,  paragraph 
(d)(6)(i)  of  the  lead  standard  states  that 
where  an  initial  reading  reveals 
exposure  below  the  action  level, 
measurements  need  not  be  repeated 
unless  a  change  in  circumstances 
occurs,  as  outlined  in  paragraph  (d)(7). 
Where  monitoring  reveals  employee 
exposure  at  or  above  the  action  level 
but  below  the  PEL,  paragraph  (d)(6)(ii) 
of  the  lead  standard  calls  for  monitoring 
at  least  once  every  six  months,  until 
readings  fall  below  the  action  level. 
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Quarterly  monitoring  is  required  under 
paragraph  (d)(6)(iii)  of  the  lead  standard 
only  when  exposure  levels  are 
determined  to  be  above  the  PEL,  until 
such  time  as  readings  are  confirmed  to 
be  below  the  action  level.  An  identical 
requirement  is  found  in  paragraph  (e)(3) 
of  the  inorganic  arsenic  standard.  OSHA 
believes  that  the  methods  for  monitoring 
exposure  to  lead  and  inorganic  arsenic, 
as  detailed  in  paragraphs  8  and  11  of  the 
Order,  provide  worker  protection  at 
least  as  safe  and  healthful  as  would 
exist  if  the  exposure  monitoring 
provisions  of  the  lead  and  inorganic 
arsenic  standards  were  followed. 

In  the  case  of  lead,  it  was  determined 
that  the  combination  of  monitoring  of 
airborne  levels  on  a  semi-annual  basis 
and  monitoring  of  blood  lead  and  zinc 
protoporphyrin  (ZPP)  levels  every  2 
months  give  an  accurate  picture  of  the 
exposure  of  the  employee.  When  pre- 
established  levels  for  blood  lead  (40  p.g/ 
lOOgm)  or  ZPP  (100  pg/fig-lOOml)  are 
exceeded,  both  a  documented 
comprehensive  evaluation  and  a 
medical  examination  are  to  be  carried 
out.  When  a  TWA  of  50  pg/m®  is 
exceeded  in  the.  semi-annual  airborne 
lead  monitoring,  a  documented 
comprehensive  evaluation  shall  be 
carried  out. 

In  determining  exposure  to  inorganic 
arsenic  it  is  OSHA’s  contention  that 
airborne  monitoring  within  and  outside 
of  the  hood  bf  the  suppfied-air  respirator 
is  necessary  since  inorganic  arsenic  has 
been  determined  to  be  carcinogenic  and 
there  is  no  established  correlation 
between  the  results  of  biological  testing 
for  lead  and  exposure  to  inorganic 
arsenic. 

Where  the  levels  of  inorganic  arsenic 
as  measured  inside  the  hood  of  the 
supplied-air  respirator  exceed  the  action 
level  (5  micrograms  per  cubic  meter  of 
air),  a  documented  comprehensive 
evaluation  shall  be  carried  out  to 
determine  the  cause  and  a  report  shall 
be  sent  to  OSHA’s  Office  of  Variance 
Determination. 

3.  Medical  Surveillance  and  Medical 
Removal  Protection.  Under  the  variance, 
medical  protection  will  be  enhanced  for 
solder  grind  booth  workers  exposed  to 
lead  and  inorganic  arsenic.  CC  will 
augment  in  several  ways  its  medical 
surveillance  and  medical  removal 
protection  (“MRP")  programs  currently 
carried  out  under  the  lead  standard.  CC 
will  also  continue  its  medical 
surveillance  program  under  the 
inorganic  arsenic  standard,  but  variance 
has  been  granted  from  several 
provisions  dealing  with  frequency  of 
medical  examinations,  and  provision  of 
sputum  cytology  and  chest  x-ray 
examinations-specifically,  paragraphs 


(n)(2)(ii).  (n)(3)(i)  and  (n)(3)(ii)  of 
§  19iai018. 

Paragrah  3  of  the  Order  requires  CC  to 
maintain  its  MRP  program  in 
accordance  with  paragraph  (k)  of  the 
lead  standard  notwithstanding  any 
judicial  stay  of  enforcement  that  may  be 
ordered.  Although  a  stay  was  not 
ordered  by  the  U.S.  Court  of  Appeals, 
subsequent  appeals  may  be  taken  to  the 
Supreme  Court  where  a  stay  of 
enforcement  could  be  imposed. 

The  lead  provides  for  blood  lead 
monitoring  on  a  frequency  of  2  or  6 
months,  depending  upon  exposure 
levels.  Under  paragraph  4  of  the  Order, 
CC  will  provide  all  solder  grind  booth 
employees  with  blood  lead  and  zinc 
protoporphyrin  (ZPP)  monitoring  at  least 
every  two  months,  without  regard  to 
exposure  levels.  In  this  way,  the  Order 
expands  coverage  of  the  standard 
allowing  closer  surveillance  of  these 
workers  which  in  turn  will  help  evaluate 
the  efficacy  of  CC’s  comprehensive 
health  and  hygiene  program.  If,  at  any 
time,  an  employee’s  blood  lead  level  is 
greater  than  40ug/l00g.  or  the  ZPP  level 
is  greater  than  lOOug/lOOml,  an 
additional  sample  shall  be  obtained 
from  that  employee  within  10  days.  If 
the  abnormality  is  conrirmed,  a 
documented  comprehensive  evaluation 
of  possible  causes  shall  be  made  for 
appropriate  corrective  action.  A  report 
of  this  evaluation  is  to  be  sent  to  the 
Office  of  VaricUice  Determination.  In 
addition,  a  medical  examination  shall  be 
provided  to  that  employee. 

During  the  first  six  months  the 
variance  is  in  effect,  OSHA  will  review 
the  results  of  the  Chrysler  Corporation 
zinc  protoporphyrin  (ZPP)  testing  as  a 
method  for  detecting  employee 
overexposure  to  lead. 

Inorganic  arsenic  is  a  known  human 
carcinogen  which  causes  lung  and  other 
cancers.  The  inorganic  arsenic  standard 
specifies  that  all  employees  exposed  at 
least  30  days  per  year  over  the  action 
level,  or  with  a  history  of  10  or  more 
years  of  exposure  over  the  action  level 
must  be  provided  with  initial  chest  x-ray 
and  sputum  cytology  examinations,  as 
part  of  the  medical  surveillance 
program.  29  CFR  1910.1018(n)(3)(i) 
provides  that  all  employees  under  45 
years  of  age  with  fewer  than  10  years  of 
exposure  over  the  action  level,  without 
regard  to  respirators,  shall  have  annual 
medical  examinations  thereafter  that 
include  chest  x-ray,  but  not  sputum 
cytology,  examinations.  20  CFR 
1910.1018(n)(3)(ii)  specifies  that  all  other 
employess  in  the  medical  surveillance 
program,  i.e.,  those  not  included  in 
(n)(3)(i).  shall  be  given  examinations 
that  include  both  chest  x-ray  and 


sputum  cytology  examinations  at  least 
semi-annually. 

In  its  application  for  variance  from  the 
inorganic  arsenic  standard,  the  Chrysler 
Corporation  requested  the  elimination  of 
chest  x-ray  and  sputum  cytology 
examination. 

OSHA  has  concluded  that  in  this 
particular  case  the  frequency  of  chest  x- 
ray  examinations  can  be  reduced 
without  compromising  the,level  of 
protection.  Under  paragraph  10  of  the 
Order,  employees  whose  initial 
exposure  to  inorganic  arsenic  occurred 
at  least  10  years  previously  (exposure 
defined  as  assignment  in  an  area  where 
the  employee  is  likely  to  be  exposed 
over  the  action  level  of  5ug/m’  of  air  for 
at  least  30  days  per  year)  without  regard 
to  respirator  use  are  to  be  provided  with 
chest  x-ray  examinations  on  an  annual 
basis.  Such  variance  is  granted  on  the 
basis  of  the  recognized  latency  between 
initial  exposure  to  inorganic  arsenic  and 
risk  of  future  cancer  development.  CC 
will  continue  to  provide  semi-annual 
physical  examinations,  incorporating  the 
procedures  listed  in  (n)(2)(i),  and 
(n)(2)(ii)(B)  and  (D)  of  the  inorganic 
arsenic  standard,  for  all  solder  grind 
booth  employees.  In  addition,  an  initial 
or  baseline  chest  x-ray  shall  be  provided 
to  all  exposed  employees,  as  required  by 
paragraph  (n)(2)(i]  of  the  inorganic 
arsenic  standard.  OSHA  has  further 
determined  that,  in  view  of  the  other 
provisions  of  this  variance,  sputum 
cytology  examinations  need  not  be 
required. 

4.  Solder  Dust  Removal  and  Control. 

A  variance  has  been  granted  from  the 
following  provisions  in  the  inorganic 
arsenic  and  lead  standards  which 
attempt  to  minimize  dispersion  of  dust 
when  contaminated  clothing,  equipment, 
or  surfaces  are  cleaned:  (1)  29  CFR 
1910.1018(j)(2)(viii),  which  prohibits 
removal  of  arsenic  dust  by  blowing  or 
shaking:  (2)  29  CFR  1910.1018(m)(5). 
which  requires  vacuuming  of  protective 
clothing  before  entering  change  rooms, 
lunchrooms  or  shower  rooms;  (3)  29  CFR 
'l910.1025(g)(2)(viii),  which  prohibits 
removal  of  lead  dust  from  protective 
clothing  or  equipment  by  blowing, 
shaking,  or  any  other  means  which 
disperses  lead  into  the  air;  and  (4)  29 
CFR  1;910.1025(h)(2)(i),  which  prohibits 
removal  of  lead  bom  floors  and  other 
surfaces  where  lead  accumulates  by  the 
use  of  compressed  air. 

Instead  of  complying  with  these 
requirements,  solder  grind  booth 
employees  will  be  permitted  to  remove 
surface  dust  from  their  protective 
equipment  and  clothing,  prior  to  exiting 
the  booth,  either  by  vacuuming  or  by  the 
use  of  fixed-in-place  overhead,  multi- 
orificed,  compressed  air  showers  (Order 
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paragraph  6).  While  the  latter  method  is 
not  acceptable  under  the  standards,  it 
meets  the  objectives  of  the  standards  in 
these  circumstances  because  the 
employee,  while  using  the  air  shower,  is 
required  to  wear  a  supplied-air 
respirator  connected  to  the  air  supply 
which  will  prevent  dust  from  entering 
his  breathing  zone;  any  other  employees 
in  the  solder  grind  booth  would  be 
unaffected  since  they  also  would  be 
wearing  their  respirators:  and 
employees  outside  of  the  solder  grind 
booth  would  be  unaffected  because  the 
lead  and  arsenic  dust  which  would  be 
removed  by  the  air  shower  would 
remain  within  the  confines  of  the  booth 
(Order  paragraph  5).  The  air  showers 
permitted  by  the  variance  Order  have 
been  in  use  in  various  locations  in  the 
auto  industry.  OSHA  has  observed  these 
air  showers  in  several  solder  grind 
booths  and  is  convinced  that  their  use 
satisfies  the  standards'  objective  of 
minimizing  dispersion  of  dust  into  the 
air  when  clothing  and  protective 
equipment  are  being  cleaned. 

Solder  grind  booth  employees  will  be 
permitted  to  remove  lead  dust  from  the 
auto  bodies  before  they  exit  the  booth 
by  the  use  of  compressed  air  (Order 
paragraph  7).  This  method  wilt  be 
allowed  since  the  dust  blown  from  the 
car  does  not  substantially  change  the 
lead  levels  at  employee  work  stations 
where  grinding  is  performed,  and  does 
not  affect  employees  outside  of  the 
solder  grind  booth  inasmuch  as  the  dust 
remains  within  the  confines  of  the 
booth,  as  required  by  paragraph  5  of  the 
Order. 

5.  Eating  Facilities.  A  variance  has 
been  granted  from  29  CFR  1910.1025 
(i)(4)(ii)  and  29  CFR  1910.1018  (m)(3)(i), 
which  require  that  readily  accessible 
lunchroom  facilities  be  provided  and 
have  a  temperature  controlled,  possitive 
pressure,  filtered  air  supply.  Variance 
investigations  have  shown  that  CC 
currently  provides  such  facilities,  and 
OSHA  has  determined  that  they  are  in 
substantial  compliance  with  these 
requirements  of  the  standards. 

Paragraph  14  of  the  Order  permits  the 
Company,  as  an  alternative,  to  provide 
clean  eating  areas  near  the  solder  grind 
booths.  These  areas  need  not  have  a 
temperature-controlled,  positive- 
pressure  filtered  air  supply,  but  must  be 
maintained  as  free  as  practicable  of  lead 
or  arsenic  dust  and  must  be  at  least  50 
feet  from  any  point  of  the  solder  grind 
booth.  OSHA  has  determined  that  these 
conditions  will  provide  solder  grind 
booth  workers  with  a  least  equivalent 
protection  as  lunchrooms  required  by 
the  standard.  Unlike  smelters,  for 
example,  where  lead  contamination  is 


pervasive  and  filtered-air  lunchrooms 
provide  protection  for  workers  eating 
lunch,  the  ambient  air  in  an  automobile 
manufacturing  plant  is  relatively  free 
from  lead  and  arsenic.  The  solder  grind 
booth  is  the  primary  source  of  lead  and 
arsenic  dust,  and  since  the  dust  will  be 
contained  within  the  booth  by  the 
booth's  ventilation  system  and  by  the 
carrying  out  of  the  requirement  of  the 
Order  that  car  bodies  and  employees' 
protective  clothing  and  equipment  be 
cleaned  before  they  exit  the  booth, 
contamination  of  food  and  eating  areas 
by  air  borne  lead  and  arsenic  is  not 
considered  to  be  a  problem.  Air  samples 
taken  by  CC  and  by  OSHA  near  exists 
and  entrances  of  the  solder  grind  booth 
and  in  the  eating  areas  support  this 
conclusion. 

6.  Training.  Under  paragraph  15  of  the 

Order,  CC  will  supplement  the  training 
and  education  requirements  of  the  lead 
and  inorganic  arsenic  standards  with 
periodic  presentations  of  a  written 
program  for  all  employees  in  the 
soldering  operation  from  application  to 
finishing.  The  program  will  be  given  to 
all  workers  prior  to  initial  assignment  to 
the  soldering  operation  and  will  provide 
information  on  the  nature  of  the  hazard, 
the  controls  used  for  reducing  exposure, 
proper  use  of  supplied-air  respirators 
with  hoods  and  bibs,  procedures  for 
cleaning  clothes  and  equipment, 
personal  hygiene  and  other  relevant 
information.  * 

7.  Non  Solder  Grind  Booth  Employees. 
The  variance  Order  also  gives  increased 
protection  from  lead  and  arsenic  dust  to 
workers  on  the  assembly  line  adjacent 
to  the  solder  grind  booth,  and  to 
supervisors  who  enter  the  booth  for 
short  periods.  All  provisions  of  the  lead 
and  inorganic  arsenic  standards  apply 
to  these  workers,  and  in  addition  the 
Company  will  (1)  maintain  the  solder 
grind  booths  in  such  a  manner  that 
airborne  lead  or  arsenic  dust  generated 
within  the  booth  is  not  released  outside 
the  confines  of  booth;  (2)  remove  any 
solder  dust  from  the  automobile  bodies 
before  additional  work  is  performed;  (3) 
provide  blood  lead  and  zinc 
proptoporphyrin  (ZPP)  monitoring  to  all 
other  employees  in  the  medical 
surveillance  program,  exposed  more 
than  30  days  per  year  at  least  every  six 
months  without  regard  to  employee's 
airborne  lead  and  arsenic  exposure 
levels;  and  (4)  implement  the  MRP 
provisions  of  the  lead  standard  even  if 
they  are  stayed  by  court  order  pending 
judicial  review;  and  (5)  conduct  air 
monitoring  on  the  assembly  line  in 
compliance  with  the  lead  standard. 

Paragraph  5  of  the  Order  requires  the 
Company  to  perform  whatever  repair  or 


maintenance  is  necessary  to  maintain 
the  structural  integrity  of  the  booth  and 
assure  the  efficiency  of  its  exhaust 
ventilation  system.  Paragraph  7  of  the 
Order  also  minimizes  release  of  dust 
outside  the  booth  by  requiring  that  dust 
be  removed  from  automobile  bodies 
before  they  exit  the  booth.  As  an 
alternative,  dust  may  be  removed  by 
washing  the  bodies  outside  of  the  booth, 
but  in  no  case  may  the  body  proceed  for 
further  work  until  it  is  cleaned.  Workers 
exposed  to  lead  who  do  not  work  in  the 
solder  grind  booth  will  be  given 
additional  protection  through  periodic 
blood  and  ZPP  monitoring.  The  lead 
standard  would  permit  termination  of 
blood  monitoring  if  air  monitoring 
showed  values  below  30  ug/m®;  CC  has 
agreed  to  monitor  all  workers  exposed 
to  lead  at  least  at  6  month  intervals 
regardless  of  airborne  exposure  levels 
(Order  paragraph  4).  The  MRP  program 
will  be  provided  despite  any  stay  of 
enforcement  pending  review  (Order 
paragraph  3)'(See  section  on  Medical 
Surveillance  and  Medical  Removal 
Protection  above).  Paragraph  13  of  the 
Order  requires  air  monitoring  on  the 
automotive  assemply  line  (except  for  the 
solder  grind  booth)  as  required  by  the 
lead  standard. 

CC  had  originally  requested  variances 
from  several  other  provisions  of  the 
inorganic  arsenic  and  lead  standards 
which  would  have  directly  affected 
non-solder  grind  booth  employees. 

These  requests  and  the  reasons  for  their 
withdrawal,  are  as  follows: 

A  request  had  been  made  for  a 
variance  from  29  CFR  1910.1018(e)(l)(iii) 
and  29  CFR  1910.1025(d)(l)(ii),  those 
provisions  of  the  exposure  monitoring 
section  in  the  inorganic  arsenic  and  lead 
standards  that  required  collection  of 
full-shift  (at  least  7  continuous  hours) 
personal  samples,  as  they  pertained  to 
employees  on  the  assembly  line  outside 
of  the  solder  grind  booth.  CC's 
contention  was  that  it  was  appropriate 
to  collect  shdrt-term  representative 
samples.  The  Company's  monitoring 
revealed  that  very  few  operations 
outside  the  solder  grind  booth  had 
exposure  levels  which  would  require 
additional  monitoring.  As  a  result,  CC 
has  withdrawn  its  request  for  short-term 
monitoring  in  these  operations. 

A  request  was  made  for  a  variance 
from  29  CFR  1910.1025(i)  of  the  lead 
standard  as  it  relates  to  requirements 
for  the  provision  and  use  of  change 
rooms,  showers,  lunchrooms,  and 
lavatories  in  areas  where  employees  are 
exposed  to  lead  above  the  PEL  without 
regard  to  the  use  of  respirators.  CC 
requested  a  variance  for  solder 
applicators  and  employees  on  the  line 
between  the  solder  grind  booth  and  the 
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phosphating  operations,  insofar  as  the 
provision  required  special  hygiene 
facilities.  OSHA’s  position  was  that 
overexposure  to  lead  and  inorganic 
arsenic  for  employees  other  than  those 
working  in  the  solder  grind  booths  could 
readily  be  prevented  by  engineering  and 
work  practice  controls  and  that, 
therefore,  the  standard  would  not 
require  the  employer  to  provide  these 
hygiene  facilities.  CC  concurred  and 
withdrew  its  request  for  variance. 

CC  had  originally  requested  a 
variance  from  the  respirator  selection 
tables  of  the  lead  and  arsenic  standards 
as  they  applied  to  supervisory  personnel 
who  enter  the  solder  grind  booth 
periodically  for  varying  periods  of  time. 
CC's  concern  was  that  the  standards 
could  be  interpreted  to  require 
supervisors  to  wear  the  supplied-air 
respirator  with  a  hood  and  bib 
regardless  of  the  duration  of  exposure. 

In  discussions  with  CC,  OSHA 
explained  that  the  standards  required 
supervisors  to  be  provided  with  the 
respirator  which  affords  the  necessary 
protection  factor  according  to  the 
respirator  selection  tables.  This 
interpretation  satisfied  CC’s  concerns, 
and  the  Company  agreed  to  have  the 
respective  standards  apply  to  the 
determination  of  the  appropriate 
respirators  for  supervisors.  Although  the 
choice  of  the  appropriate  respirator 
takes  into  consideration  the  duration  of 
exposure,  it  would  appear  that  in  actual 
practice,  supervisors  who  enter  the 
solder  grind  booth  during  grinding 
operations  for  any  substantial  period  of 
time  would  need  to  wear  respiratory 
protection  equivalent  to  those  of  the 
solder  grind  booth  employees. 

IV.  Order 

Pursuant  to  authority  in  section  6(d]  of 
the  Occupational  Safety  and  Health  Act 
of  1970,  and  in  Secretary  of  Labor’s 
Order  No.  8-76  (41  FR  25059),  it  is 
ordered  that  the  Chrysler  Corporation 
be,  and  is  hereby,  authorized  to  comply 
with  the  requirements  of  this  Order  set 
out  below  in  lieu  of  complying  with  the 
requirements  prescribed  in  the  following 
provisions  of  the  standard  for 
Occupational  Exposure  to  Lead,  29  CFR 
1910.1025,  and  of  the  standard  for 
Occupational  Exposure  to  Inorganic 
Arsenic.  29  CFR  1910.1018:  29  CFR 
1910.1025(d)(l)(i).  and  29  CFR 
1910.1018(ej(l](ii],  concerning  employee 
exposure  for  monitoring  purposes;  29 
CFR  1910.1025(d)(l)(ii)  and  29  CFR 
1910.1018(e)(l)(ii),  concerning  full-shift 
monitoring;  29  CFR  1910.1025(e)(1)  and 
29  CFR  1910.1018(g)(l)(i)  and  (ii), 
concerning  engineering  and  work 
practice  controls  as  they  pertain  to 
methods  of  compliance;  29  CFR 


1910.1025(g)(2)(viii)  and  29  CFR 
1910.1018(j)(2)(viii),  concerning  the 
prohibition  for  lead  removal  from 
protective  clothing  or  equipment  by 
blowing,  shaking  or  any  means  which 
disperses  lead  into  the  air  and  for 
removal  of  inorganic  arsenic  by  blowing 
or  shaking;  29  CFR  1910.1025(i)(4)(ii)  and 
29  CFR  1910.1018(m)(3)(i),  concerning 
the  requirement  that  lunchroom  facilities 
have  a  temperature  controlled,  positive 
pressure,  Hltered  air  supply;  29  CFR 
1910.1025(h)(2)(i),  concerning  removing 
lead  from  floors  and  other  surfaces 
where  it  accumulates  by  the  use  of 
compressed  air,  29  CFR  1910.1018(m)(5). 
concerning  removal  of  inorganic  arsenic 
from  protective  clothing  by  vacuuming; 

29  CFR  1910.1018(n)(2)(ii)(C).  and 
(n)(3)(i)  and  (ii),  concerning  the 
requirements  for  initial  and  periodic 
medical  examinations,  respectively;  and 
29  CFR  1910.1025(r)(7),  concerning  the 
startup  date  for  compliance  plans.  All 
other  provisions  of  both  standards  are 
unaffected  by  this  variance  order,  and 
the  Chrysler  Corporation  must  continue 
to  comply  with  them  in  conjimction  with 
the  terms  of  this  Order. 

1.  Each  employee  in  the  solder  grind 
booth  shall  be  provided  daily  with,  and 
required  to  wear,  supplied-air 
respirators  with  hoods  and  protective 
bids,  operated  in  the  positive  pressure 
mode.  These  respirators  shall  be 
approved  for  use  in  atmospheres 
containing  not  more  than  20  milligrams 
of  inorganic  arsenic  per  cubic  meter  of 
air  (20  mg/m^,  or  100  milligrams  of  lead 
per  cubic  meter  of  air  (100  mg/m^. 

2.  A  corporate  written  compliance 
program,  as  required  by  paragraph  (e)(3) 
of  the  standard  for  Occupational 
Exposure  to  Lead,  shall  be  completed 
within  one  year  of  the  effective  date  of 
the  grant  of  variance.  Copies  of  the  plan 
will  be  available  at  each  plant  covered 
by  this  variance.  The  employer  shall 
substantially  reduce,  with  the  goal  of 
ultimate  elimination,  employee  exposure 
to  lead  and  inorganic  arsenic  in 
connection  with  solder  grind  operations 
as  soon  as  feasible,  but  not  later  than 
January  1, 1987,  barring  economic  or 
technical  limitations.  In  addition  to  the 
compliance  plan,  the  employer  shall 
submit  to  the  Assistant  Secretary  a 
report  concerning  the  detailed 
implementation  of  this  objective  on 
April  1, 1981,  and  annually  thereafter 
until  the  goal  is  met.  Upon  the  assertion 
by  the  employer,  at  the  time  of  each 
submission,  that  the  report  contains 
trade  secret  information,  the  Department 
of  Labor  will  protect  the  document  to 
the  fullest  extent  permitted  by  law  and 
will  not  disclose  it  unless  such 
disclosure  is  compulsory  as  a  matter  of 


law.  Where  disclosure  may  be  required, 
the  employer  will  be  notiHed  in 
advance. 

3.  For  all  employees  in  Chrysler’s 
medical  surveillance  program,  the 
employer  shall  institute  a  program  of 
medical  removal  protection  as  provided 
in  paragraph  (k)  of  the  standard  for 
Occupational  Exposure  to  Lead. 

4.  All  solde  grind  booth  employees 
shall  have  both  blood  lead  level  and 
zinc  protoporphyrin  (ZPP)  levels 
determined  at  least  every  2  months.  All 
other  employees  in  the  medical 
surveillance  program,  exposed  more 
than  30  days  per  year,  shall  have  blood 
lead  and  ZPP  levels  determined  in 
accordance  with  paragraph  (j)  of  the 
standard  for  Occupational  Exposure  to 
Lead,  but  not  less  frequently  than  every 
6  months,  irrespective  of  airborne  lead 
monitoring  results. 

5.  The  employer  shall  be  required  to 
maintain  the  solder  grind  booth  in  such 
condition  that  airborne  lead  or  inorganic 
arsenic  dust  within  the  booth  shall  be 
contained  within  the  conHnes  of  the 
booth. 

6.  The  employer  shall  assure  that 
employees,  prior  to  exiting  the  solder 
grind  booth,  remove  surface  dust  from 
their  clothing  and  equipment  by 
vacuuming,  or  by  the  use  of  fixed-in¬ 
place  overhead  air  showers  with 
multiple  oriHces,  while  their  respirators 
are  connected  to  an  air  supply. 

7.  The  employer  shall  assure  that 
solder  dust  is  removed  from  the 
automobile  bodies  before  they  exit  the 
confines  of  the  solder  grind  booth,  as 
required  by  paragraph  (h)(1)  of  the 
standard  for  Occupational  ^posure  to 
Lead,  except  that  where  car  wash 
facilities  are  provided,  the  automobile 
bodies  may  Im  washed  to  remove  solder 
dust  after  they  exit  the  solder  grind 
booth.  In  any  case,  the  solder  dust  shall 
be  removed  before  any  additional  work 
is  performed  on  the  automobile  bodies. 

8.  If  a  solder  grind  booth  employee’s 
blood  lead  level  is  greater  than  40 
micrograms  per  100  grams  (4p.g/l00g),  or 
the  zinc  protoporph3a'in  (ZPP)  level  is 
greater  than  100  micrograms  per  100 
milliliters  (lOO/ig/lOOml),  an  additional 
sample  shall  be  obtained  from  the 
employee  within  10  days  of  receipt  of 
the  original  laboratory  results.  If  the 
abnormality  is  confirmed,  then  the 
following  shall  be  accomplished:  (a)  A 
documented  comprehensive  evaluation 
shall  be  made  by  the  employer.  Such  an 
evaluation  shall  include  monitoring 
inside  of  the  hood  of  the  supplied-air 
respirator,  for  both  lead  and  arsenic, 
and  may  also  include  air  monitoring 
outside  of  the  hood  of  the  supplied-air 
respirator,  a  study  of  engineering 
controls  and  personal  protective 
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equipment  (air  supply,  hood  integrity, 
booth  ventilation,  and  facilities), 
employee  personal  hygiene  and  work 
practices,  and  blood  lead  data  to 
determine  the  cause.  Engineering 
changes,  further  testing,  and  employee 
retraining  shall  be  carried  out  as 
needed.  A  preliminary  report  of  this 
evaluation  shall  be  sent  to  the  U.S. 
Department  of  Labor,  Office  of  Variance 
Determination  within  2  months  of  the 
receipt  of  the  laboratory  results  of  the 
confirming  blood  tests.  A  final  report 
shall  be  sent  when  available;  and  (b)  A 
medical  examination  shall  be  performed 
as  outlined  in  paragraph  (j)(3)(ii)  of  the 
standard  for  Occupational  Exposure  to 
Lead  {§  1910.1025).  The  specific  tests 
and  any  follow-up  examinations  will  be 
determined  by  the  examining  physician. 

9.  The  employer  is  not  relieved  from 
the  continuing  responsibility  to  utilize 
feasible  engineering  and  work  practice 
controls  that  may  be  developed  as  the 
sole  means  of  reducing  exposure  to 
inorganic  arsenic  and  lead  to  acceptable 
levels  under  the  standard  for 
Occupational  Exposure  to  Inorganic 
Arsenic  and  the  standard  for 
Occupational  Exposure  to  Lead. 

10.  All  solder  grind  booth  employees 
shall  be  provided  semi-annual  medical 
examinations  to  include  items  specified 
in  paragraphs  {n)(2)(i),  (n){2)(ii)(B),  and 
(n)(2)(ii)(D)  of  the  standard  for 
Occupational  Exposure  to  Inorganic 
Arsenic  {§  1910.1018).  In  addition,  10 
years  following  the  date  of  initial 
exposure  of  any  employee  to  inorganic 
arsenic  over  the  action  level  (5p.g/m®of 
air)  without  regard  to  respirator  use, 
such  employee  shall  be  provided  with 
an  annual  chest  X-ray  examination 
described  in  paragraph  (n)(2)(ii)(A)  of 
the  inorganic  arsenic  standard 

(§  1910.1018).  Exposure  is  defined  as 
assignment  in  an  area  where  the 
employee  is  likely  to  be  exposed  over 
the  action  level  for  at  least  30  days  per 
year. 

11.  The  employer  shall  conduct  air 
monitoring  which  represents  the  time 
weighted  average  exposure  to  inorganic 
arsenic  and  lead  of  all  solder  grind 
booth  employees,  on  a  semi-annual 
basis.  These  personal  samples  shall  be 
taken  from  inside  the  hood  of  the 
supplied-air  respirator  in  the  breathing 
zone  of  the  employee  in  the  solder  grind 
booth,  and  from  within  the  solder  grind 
booth  outside  of  the  hood  of  the 
supplied-air  respirator.  Where  the  time 
weighted  average  (TWA)  for  inorganic 
arsenic  is  5  micrograms  per  cubic  meter 
of  air  (5fig/m®)  or  greater  or  the  TWA 
for  lead  is  50p.g/m^  or  greater,  inside  the 
hood  of  the  supplied-air  respirator,  the 
employer  shall  conduct  a  documented 


comprehensive  evaluation  which  may 
include  a  study  of  engineering  controls 
and  personal  protective  equipment  (air- 
supply,  hood  integrity,  booth  ventilation, 
and  facilities),  employee  personal 
hygiene  and  work  practices,  and  blood 
data.  Engineering  changes,  further 
testing,  and  employees  retraining  shall 
be  carried  out  as  needed.  A  preliminary 
report  of  this  evaluation  shall  be  sent  to 
the  U.S.  Department  of  Labor,  Office  of 
Variance  Determination  within  2  months 
of  notification  of  the  results  of  the 
repeated  monitoring  inside  the  hood  of 
the  supplied-air  respirator.  A  final  report 
shall  be  sent  when  available. 

12.  When  monitoring  of  airborne 
levels  of  lead  or  inorganic  arsenic  inside 
the  hood  of  the  supplied-air  respirator  of 
a  solder  grind  booth  employee  is 
required,  the  monitoring  shall  be  carried 
out  for  a  period  of  time  sufficient  to 
collect  samples  representative  of  full- 
shift  exposure,  which  shall  include  at 
least  one  full  work  cycle  in  the  solder 
grind  booth. 

13.  The  employer  shall  conduct  air 
monitoring  on  the  automotive  assembly 
line  from  solder  application  to  Bonderite 
(except  for  the  solder  grind  booth)  in 
compliance  with  the  standard  for 
Occupational  Exposure  to  Lead. 

14.  For  solder  grind  boothe  employees, 
the  employer  may  provide  a  clean  and 
readily  accessible  eating  facility  in  lieu 
of  the  required  lunchroom,  as  specified 
in  §  1910.1018(m)(3)(i)  of  the  inorganic 
arsenic  standard  and  §  1910.1025(i)(4)(ii) 
of  the  lead  standard.  These  eating 
facilities  shall  be  no  closer  than  fifty  (50) 
feet  from  any  point  of  the  solder  grind 
booth  and  shall  be  kept  clean  in 
accordance  with  the  housekeeping 
requirements  as  provided  in  paragraph 
(h)  of  the  standard  for  Occupational 
Exposure  to  Lead. 

15.  The  employer  shall  provide  a 
written  training  and  education  program 
for  employees  assigned  to  solder 
application,  grinding,  and  finishing 
operations  which  shall  include,  but  not 
be  limited  to,  the  health  hazards 
associated  with  inorganic  arsenic  and 
lead,  proper  respirator  use,  protective 
clothing,  personal  hygiene,  and 
restrictions  on  smoking  or  eating  in  the 
solder  grind  booth.  This  training  and 
education  program  shall  be  operated 
periodically. 

16.  The  employer  shall  comply  with  all 
provisions  in  this  grant  of  variance,  and 
in  addition  shall  not  be  relieved  from 
compliance  with  all  other  applicable 
provisions  of  the  standard  for 
Occupational  Exposure  to  Inorganic 
Arsenic  and  the  standard  for 
Occupational  Exposure  to  Lead. 

As  soon  as  possible,  the  Chrysler 
Corporation  shall  give  notice  to  affected 


employees  of  the  terms  of  this  order  by 
the  same  means  required  to  be  used  to 
inform  them  of  the  application  for 
variance. 

Effective  Date:  This  Order  shall  become 
effective  on  November  7, 1980.  and  shall 
remain  in  effect  until  modified  or  revoked  in 
accordance  with  section  6(d)  of  the 
Occupational  Safety  and  Health  Act  of  1970. 

Signed  at  Washington,  D.C.  this  28th  day  of 
October,  1980. 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

|FR  Doc.  80-34879  Filed  11-6-80  8:45  am| 

BILLING  CODE  4510-26-M 

Oregon  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  of  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 

On  December  28, 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  after  comments  and  public 
hearing.  Section  1952.108  of  Subpart  D 
sets  forth  the  State's  schedule  for  the 
adoption  of  Federal  standards.  By  letter 
dated  August  19, 1980  from  Darrel  D. 
Douglas,  Administrator  of  the  Accident 
Prevention  Division,  Workers’ 
Compensation  Department,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
comparable  to  29  CFR  1910.177, 

Servicing  Multi-Piece  Rim  Wheels,  as 
published  in  the  Federal  Register  (45  FR 
6706)  dated  January  29, 1980.  These 
State  standards  which  are  contained  in 
OAR  Chapter  437,  Division  56,  Vehicles, 
were  promulgated  by  the  State  after  a 
hearing  held  on  May  15, 1980  pursuant 
to  the  rulemaking  authority  in  ORS 
654.025(2)  and  ORS  656.726(3)  and  in 
accordance  with  the  procedure  provided 
by  ORS  183.335. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
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Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  with 
the  following  minor  exceptions:  rule 
numbers  and  required  internal 
references,  definitions,  mention  of 
responsible  individuals  by  title,  and  the 
dates  on  which  various  rules  became 
effective,  and  accordingly  should  be 
approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 

Room  6003,  Federal  Office  Building,  909 
First  Avenue,  Seattle,  Washington 
98174:  Workers’  Compensation 
Department,  Labor  and  Industries 
Building.  Salem.  Oregon  97310:  and  the 
Technical  Data  Center,  Room  N2349R, 
New  Department  of  Labor  Building.  3rd 
and  Constitution  Avenue,  Washington, 
D.C.  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Oregon  State  plan  as  a  proposed  change 
and  making  the  Regional 
Administrator’s  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were  . 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  November  7, 1980. 
(Sec.  18.  Pub.  L.  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Seattle,  Washington  this  16th  day 
of  September  1980. 

Ronald  T.  Tsunehara, 

Acting  Regional  Administrator. 

|FR  Doc.  80-34675  Filed  11-6-80: 8:45  amj 
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Oregon  State  standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 


(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (herein  after  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
purusant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902, 

On  December  28, 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  after  comments  and/or  public 
hearing.  Section  1952.108  of  Subpart  D 
sets  forth  the  State's  schedule  for  the 
adoption  of  Federal  standards.  By  letter 
dated  May  8, 1980,  from  Darrel  D. 
Douglas,  Administrator,  Accident 
Preveniton  Divison,  Workers’ 
Compensation  Department,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
comparable  to  29  CFR  1910.1000,  Table 
Z-1,  Chlorine,  as  publsihed  (43 1^ 
87602)  on  December  8, 1978.  These  State 
standards  which  are  contained  in  OAR 
Chapter  437,  Occupational  Safety  and 
Health  Code,  and  amend  Chapter  22- 
017(A),  Air  Contaminants,  Table  G-1, 
were  promulgated  by  the  State  after  a 
notice  to  amend  was  publish  in  the 
Secretary  of  State’s  Administrative 
Rules  Bulletin  on  December  15, 1979 
pursuant  to  ORS  Chapter  183.335.  No 
written  comments  or  requests  for  a 
public  hearing  were  received. 

Decision.  Having  reviewed  the  State 
submission  in  comparison  with  the 
Federal  standards  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards 
except  for  different  effective  dates,  and 
accordingly  should  be  approved.  The 
enforcement  of  the  comparable  Federal 
standard  has  been  delayed  pending 
Supreme  Court  action. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administator,  Occupational 
Safety  and  Health  Administration, 
Room  6003,  Federal  Office  Building,  909 
First  Avenue,  Seattle,  Washington 
98174:  Workers’  Compensation 
Department,  Labor  and  Industries 
Building,  Salem,  Oregon  97310:  and  the 
Technical  Data  Center,  Room  N2349R, 
New  Department  of  Labor  Building,  3rd 


and  Constitution  Avenue,  Washington. 
D.C.  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  flnds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Oregon  State  plan  as  a  proposed  change 
and  making  the  Regional 
Administrator’s  approval  elective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further, 
participation  would  be  unnecessary. 

This  decision  is  effective  November  7, 1980. 
(Sec.  18.  Pub.  L  91-396,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Seattle,  Washington  this  25th  day 
of  September  1980. 

James  W.  Lake, 

Regional  Administrator. 

|FR  Doc.  86-34877  Filed  11-6-86.  8:45  am| 
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Oregon  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
aproved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 

On  December  28, 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  elective  as  those  which  are 
presently  or  will,  in  ^le  future,  be 
promulgated  under  section  6  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  In  accordance  with  ORS  Chapter 
183.336,  the  Workers’  Compensation 
Department  duly  filed  notice  of  intent  to 
amend  OAR  Chapter  437,  Oregon 
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Occupational  Safety  and  Health  Code, 
Division  57  (part  26)  Motor  Vehicle 
Transportation  of  Workers.  The  notice 
was  published  in  the  Secretary  of  State’s 
Administrative  Rules  Bulletin  on 
December  15, 1976.  On  December  16, 

1976,  the  notice  of  intent  was  mailed  to 
the  Worker’s  Compensation  Department 
and  Motor  Vehicles  Division.  No  written 
comments  or  requests  for  a  public 
hearing  regarding  the  filed  notice  of 
intent  were  received.  The  Motor  Vehicle 
Transportation  of  Workers  was  adopted 
on  March  17, 1977,  upon  the  filing  of  an 
Order  of  Adoption  with  the  Secretary  of 
the  State  of  Oregon. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  there  is  no  comparable 
Federal  standard  and  that,  therefore,  the 
State  standard  exceeds  Federal 
requirements. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 

Room  6003,  Federal  Office  Building,  909 
First  Avenue,  Seattle,  Washington 
98174:  Workers’  Compensation 
Department,  Labor  and  Industries 
Building,  Salem,  Oregon  97310;  and  the 
Technical  Data  Center,  Room  N2349R, 
New  Department  of  Labor  Building,  3rd 
St.  and  Constitution  Avenue, 
Washington,  D.C.  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  Hnds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Oregon  State  plan  as  a  proposed  change 
and  making  the  Regional 
Administrator’s  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standard  is  one  for  which  there 
is  no  comparable  Federal  standard  and 
therefore  the  State  standard  exceeds  the 
Federal  standards. 

2.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  to  State  law  and  further 
participation  would  6e  unnecessary. 

(Sec.  18,  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

This  decison  is  effective  November  7, 1980. 


Signed  at  Seattle.  Washington  this  28th  day 
of  March  1980. 
lames  W.  Lake, 

Regional  Administrator. 

|FR  Due.  aO-34878  Pilfid  Il-ft-SO:  8:45  um| 
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Pension  and  Welfare  Benefit  Programs 

[AppHcation  No.  D-2046] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Bakery 
Drivers  Local  802  Pension  Fund, 
Located  in  Long  Island  City,  N.Y. 

agency:  Department  of  Labor. 
action:  Notice  of  Proposed  Exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  proposed  leasing  of  office 
space  by  the  Bakery  Drivers  Local  802 
Pension  Fund  (the  Pension  Fund)  to 
Bakery  Drivers  Local  Union  802  (the 
Union),  Bakery  Drivers  Local  802 
Welfare  Fund  (the  Welfare  Fund), 

Bakery  Drivers  Local  802  Credit  Union 
(the  Credit  Union),  and  other  tenants  in 
a  building  to  be  purchased  from  Bakery 
Drivers  Real  Estate  Corp.  (the  Corp.), 
which  is  wholly  owned  by  the  Union. 

The  proposed  exemption,  if  granted, 
would  affect  the  Pension  Fund,  the 
Welfare  Fund,  the  Union,  the  Credit 
Union,  any  other  tenants  of  the  building, 
and  any  other  persons  participating  in 
the  proposed  transaction. 

DATES:  1  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before 
December  26, 1980. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  BeneBt  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.  Washington, 
D,C.  20216,  Attention:  Application  No. 
D-2046.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 


Mrs.  Miriam  Freund,  of  the  Department 
of  Labor,  telephone  (202)  523-7901.  (This 
is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a),  406(b)(1).  and  406(b)(2]  of 
the  Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,'  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 

The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of  the 
trustees  of  the  Pension  Fund,  pursuant  to 
section  408(a)  of  the  Act  and  section 
4975(c((2)  of  ^e  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 

April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  'Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department 

Summary  of  Facts  and  Representations 

'The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicants. 

1.  As  of  May  1980,  there  were 
approximately  2,300  participants  in  the 
Pension  Fund.  As  of  December  31. 1979, 
the  market  value  of  the  gross  assets  of 
the  Pension  Fund  was  $12,464,498. 
Currently  and  for  the  past  several  years 
the  Pension  Fund,  the  Welfare  Fund,  the 
Union,  and  the  Credit  Union  occupy  and 
have  occupied  space  in  an  office 
building  (the  Building)  located  at  41-20 
Crescent  Street,  Long  Island  City,  New 
York  11101.  The  same  persons  serve  as 
titistees  for  both  the  Pension  Fimd  and 
the  Welfare  Fund.  Employees  of  the 
Welfare  Fund  participate  in  the  Pension 
Fund,  to  which  the  Welfare  Fund 
contributes  on  behalf  of  such  employees. 
Thus,  the  Welfare  Fund  is  a  party  in 
interest  with  respect  to  the  Pension 
Fund,  pursuant  to  section  3(14)(C)  of  the 
Act.  The  Union  is  a  party  in  interest 
with  respect  to  the  Pension  Fund, 
pursuant  to  section  3(14)(D).  The 
applicants  represent  that  the  Credit 
Union  is  not  a  party  in  interest  with 
respect  to  the  Pension  Fund. 

2.  The  Building,  consisting  of  two 
stories  and  a  basement,  contains  a  total 
area  of  11,390.5  square  feet.  Under  the 
current  arrangement,  which  has  been  in 
effect  for  approximately  15  years,  the 
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Pension  Fund,  the  Welfare  Fund,  and  the 
union  share  jointly  4,810.5  square  feet  on 
the  second  floor  and  basement.  The 
Pension  Fund  occupies  approximately  9 
percent  (442.5  square  feet);  the  Welfare 
Fund,  approximately  31  percent  (1500.5 
square  feet):  and  the  Union, 
approximately  60  percent  (2867.5)  square 
feet)  of  the  shared  space.  The  remainder 
of  the  rentable  space  in  the  Building 
consists  of  986  square  feet  leased  to  the 
Credit  Union  at  an  annual  rent  of  $6,900, 
and  1,142  square  feet  which  is  currently 
unoccupied.  In  addition  to  the  rentable 
space  is  4,452  square  feet  which  is 
conimon  area,  including  but  not  limited 
to  entrances,  lobbies,  stairways,  and 
toilets. 

3.  The  trustees  of  the  Pension  Fund 
intend  to  purchase  the  Building  from  the 
Corp.  The  Corp.  is  going  to  sell  the 
Building  primarily  for  financial  reasons. 
There  is  no  guarantee  that  a  buyer  other 
than  the  Pension  Fund  would  not  require 
the  current  tenants  to  relocate.  The 
Pension  Fund  would  thus  incur 
relocation  expenses,  may  find  it  difficult 
to  obtain  suitable  office  space,  and  may 
not  find  ofhce  space  at  the  same  place 
as  the  Union. 

The  application  represents  that  it  is 
extremely  advantageous  for  both  Funds 
to  occupy  the  same  building  with  the 
Union  in  order  to  facilitate  transactions 
pertaining  to  the  participants.  The 
current  location  of  the  o^ices  is 
considered  very  convenient  for 
participants,  as  well  as  the  trustees  and 
employees.  The  application  represents 
further  that  it  is  customary  in  the  New 
York  City  area  for  Taft-Hartley  pension 
and  welfare  funds  and  the  related 
sponsoring  union  to  have  offices  in  the 
same  building  and  that  the  proposed 
lease  of  office  space  to  the  Union  and 
related  Welfare  Fund  is  also  customary 
in  this  area  for  such  arrangements. 

4.  No  exemption  is  requested  with 
respect  to  the  purchase  of  the  Building 
by  the  Pension  Fund  from  the 
Corporation  because  the  applicants 
believe  that  such  purchase  is  permitted 
under  the  transitional  rule  of  section 
414(c)(3)  of  the  Act.^  The  purchase  price 
is  less  than  four  percent  of  the  Pension 
Fund's  total  assets  as  of  December  31, 
1979.  Such  purchase  is  conditioned  upon 
the  ability  of  the  Pension  Fund  to  lease 
space  in  the  Building  to  the  Union,  the 
Welfare  Fund,  the  Credit  Union,  and 
other  tenants. 

5.  The  leases,  which  have  not  yet  been 
entered  into,  will  provide  terms  which 
have  been  recommended  by  Helmsley- 
Spear,  Inc.  (H-S),  a  company 


'The  Department  is  expressing  no  opinion  as  to 
whether  such  purchase  meets  the  requirements  of 
this  section. 


established  in  1856  which  deals  in  real 
estate  and  insurance.  The  leases  will  be 
for  ten  years  at  $10  per  square  foot, 
inclusive  of  heat,  based  on  the  rental 
value  of  this  class  of  building  in  the 
area.  Each  lease  will  have  escalator 
clauses  which  increase  the  annual  rental 
payable  to  reflect  increases  in  real 
estate  taxes,  heating  costs,  and  building 
maintenance  costs.  According  to  H-S, 
these  escalator  provisions  serve  the 
same  purpose  as  rental  adjustments  and 
it  is  common  business  practice  to  have 
these  escalator  provisions  in  10-year 
leases,  such  as  those  involved  in  this 
transaction.  Electricity  is  not  included  in 
the  lease  and  will  be  apportioned  to 
each  tenant  by  the  managing  agent  on 
the  basis  of  usage,  as  determined  by 
electrical  engineering  surveys.  The 
rental  rate  is  anticipated  to  be  sufHcient 
to  cover  the  costs  of  operating  the 
Building,  including  the  managing  agent's 
fee,  and  any  tax  on  unrelated  business 
income  arising  out  of  the  debt-financed 
rental  income.  (The  Building  is  being 
sold  subject  to  an  existing  mortgage  of 
approximately  $62,000.) 

6.  H-S  will  be  retained  as  independent 
fiduciary  with  respect  to  the  proposed 
lease  arrangements  and  in  such  capacity 
will  serve  as  managing  agent  of  the 
Building,  pursuant  to  a  written 
agreement  not  yet  executed,  with 
complete  fiduciary  authority  to  manage 
and  control  the  Building  and  the  leases, 
except  for  the  authority  to  sell  the 
Building,  which  authority  will  be 
retained  by  the  trustees  of  the  Pension 
Fund.  H-S  pay  all  bills  for  the  Building, 
will  monitor  energy  bills  and  make 
recommendations  for  conservation  and 
will  administer  all  service  contracts 
relating  to  the  Building.  In  addition,  H-S 
will  secure  a  tenant  or  tenants  for  the 
unoccupied  rentable  space  and  will 
renew  or  negotiate  subsequent  leases 
for  the  currently  occupied  space  at  such 
terms  and  rental  as  H-S  will  determine 
is  reasonable  and  a  fair  market  rental 
value  for  the  space.  H-S  will  undertake 
to  advise  the  trustees  of  the  Pension 
Fund  regarding  the  continued  viability 
and  feasibility  of  ownership  of  the 
Building:  However,  H-S’s  power  in  this 
regard  is  solely  advisory.  The  trustees 
believe  that  because  the  Pension  Fund  is 
buying  the  Building  as  a  home  for  the 
Pension  Fund,  rather  than  as  an 
investment,  it  would  be  impractical  and 
unreasonable  to  delegate  to  an 
independent  fiduciary  final  authority  to 
sell  the  Pension  Fund's  home  office.  H-S 
has  represented  that  the  sale  and  leases 
between  the  Pension  Fund,  the  Union, 
the  Credit  Union,  and  the  Welfare  Fund 
are  in  the  best  interests  of  the 
participants  of  the  Pension  Fund. 


7.  In  summary,  the  applicants 
represent  that  the  proposed  lease 
arrangements  satisfy  the  statutory 
criteria  contained  in  section  408(a)  of 
the  Act  because  (a)  the  lease 
arrangements  will  enable  the  Pension 
Fund,  the  Welfare  Fund,  and  the  Union 
to  continue  to  be  located  in  the  same 
building  for  the  convenience  of  Plan 
participants;  (b)  the  rental  rate  will  be 
the  fair  rental  value  as  appraised  by  an 
independent  real  estate  company  and  is 
expected  to  cover  the  Building's 
operating  costs,  the  managing  agent's 
fee,  and  any  unrelated  business  income 
tax;  (c)  electricity  will  be  paid  by  the 
tenants;  (d)  the  rental  rate  will  be 
adjusted  annually  to  reflect  increases  in 
real  estate  taxes,  heating  costs,  and 
building  maintenance  costs;  (e)  the 
Building  and  the  leases  will  be  managed 
by  an  independent  fiduciary  who 
believes  that  the  proposed  lease 
arrangements  are  in  the  best  interests  of 
the  participants  of  the  Pension  Fund; 
and  (f)  the  trustees  of  the  Fluids  believe 
that  the  transactions  are  appropriate  for 
and  in  the  interests  of  the  Funds' 
participants  and  beneficiaries. 

Notice  to  Interested  Persons 

Within  20  days  of  the  date  this  notice 
of  pendency  is  published  in  the  Federal 
Register,  the  applicants  will  notify  all 
interested  persons  of  the  pendency  of 
this  application  for  exemption. 

Interested  persons  include  all 
contributing  employers,  the  Union, 
active  employees,  pensioners,  and 
beneficiaries.  The  notice  will  contain  a 
copy  of  the  notice  published  in  the 
Federal  Register  and  will  inform 
interested  persons  of  their  right  to 
comment  and/or  request  that  a  hearing 
be  held  with  respect  to  the  proposed 
exemption.  The  notice  will  be  posted  at 
the  various  work  sites  of  the  employees 
and  will  be  mailed  to  pensioners  and 
beneficiaries. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following:  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  under  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code 
does  not  relieve  a  fiduciary  or  other 
party  in  interest  or  disqualified  person 
fiom  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
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accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer’s 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1),  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  leasing  of  office  space  by  the 
Pension  Fund  to  the  Union,  the  Welfare 
Fund,  the  Credit  Union,  and  other 
tenants,  in  the  Building  to  be  purchased 


from  the  Corporation,  according  to  the 
lease  terms  and  conditions  speciRed 
hereinabove,  provided  the  rental 
payments  are  not  less  than  fair  market 
rental  value. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consumated  pursuant  to  the 
exemption. 

Signed  at  Washington.  D.C.,  this  4th  day  of 
^November  1980. 

Morton  Kievan, 

Deputy  Administror,  Pension  and  Welfare 
Benefit  Programs,  U.S.  Department  of  Labor. 

|FR  Doc.  80-34884  Filed  11-0-80;  8:45  am| 
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[Application  No.  D-2103] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Citizens 
Bank  and  Trust  Company  Revised 
Retirement  Plan  Located  in 
Jeffersonville,  Ind. 

agency:  Department  of  Labor. 
action:  Notice  of  Proposed  Exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  cash  sale  of  certain  real 
property  by  the  Citizens  Bank  and  Trust 
Company  Revised  Retirement  Plan  (the 
Plan)  to  the  Citizens  Bank  and  Trust 
Company  (the  Employer),  a  party  in 
interest  with  respect  to  the  plan.  The 
proposed  exemption,  if  granted,  would 
affect  the  participants  and  beneficiaries 
of  the  Plan,  the  Employer,  and  any  other 
persons  participating  in  the 
transactions. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before 
December  26, 1980. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room 
C-4526,  U.S,  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-2103.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 


Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Defiartment  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jan  Broady  of  the  Department  of 
Labor,  telephone  (202)  523-7222.  (This  is 
not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of  , 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 

The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of  the 
Employer,  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  at:cordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975). 
Effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicants. 

1.  The  Plan  is  a  defined  benefit  plan 
with  approximately  120  participants. 

The  Trust  Department  of  the  Employer 
serves  as  the  Plan  trustee  (the  Trustee). 
Pursuant  to  the  terms  of  a  Plan  Trust 
Agreement  presently  in  effect,  the 
Trustee  is  given  discretionary  authority 
to  make  investment  decisions  for  the 
Plan.  However,  these  decisions  are 
subject  to  the  review  and  endorsement 
of  an  eight  member  Trust  Committee. 

2.  Among  the  assets  of  the  Plan  is 
certain  real  property  located  at  438,  440 
and  442  Spring  Street  in  Jeffersonville, 
Indiana  (the  Property).  The  Property 
consists  of  two  contiguous  parcels  of 
land.  Also  making  up  the  Property  is  a 
two-story  office  building  known  as  the 
“Beck  Building”,  which  is  erected  on  one 
of  the  parcels.  The  parcel  containing  the 
Beck  Building  was  acquired  by  the  Plan 
in  November  1962  for  $22,000.  The 
adjacent  parcel  was  purchased  by  the 
Plan  in  February  1970  for  $5,020. 

3.  Prior  to  the  passage  of  the  Act,  the 
Plan  leased  the  Property  to  the 
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Employer.  The  lease  was  for  a  5  year 
period  beginning  in  October  1971  and 
ending  in  September  1976.  The  rental 
paid  was  $5,250  per  annum.  Other  lease 
provisions  gave  the  Employer  a  right  to 
renew  the  lease  for  three  successive  5 
year  periods  as  well  as  an  option  to 
purchase  the  Property  at  any  time  during 
the  leasehold  term,  llie  Employer  was 
also  responsible  for  incurring  all  repair 
and  maintenance  costs  associated  with 
the  Property. 

With  the  passage  of  the  Act,  the  lease 
arrangement  was  terminated.  The  Plan 
then  began  leasing  the  Property  to 
unrelated  parties  and  to  assume  the 
expense  of  repairs. 

4.  As  a  result  of  deterioration  of  the 
Beck  Building,  the  Plan  has  been  unable 
to  lease  the  entire  second  floor  to 
prospective  tenants.  Although  the  Plan 
has  advertised  the  availability  of  these 
premises  on  several  occasions,  no 
tenant  has  been  found.  Consquently,  the 
Plan  has  suffered  operating  deHcits  with 
respect  to  its  ownership  of  the  Property. 

5.  To  curtail  potential  losses,  the  Plan 
proposes  to  sell  the  Property  to  the 
Employer  in  order  to  divert  the  funds 
received  into  other  investments.  In 
addition,  the  Employer  wishes  to 
expand  its  existing  banking  facilities  by 
acquiring  the  Property,  which  is 
adjacent  to  its  business  premises.  The 
sales  price  of  the  Property  is  $58,000. 

This  amount  represents  the  higher  of 
two  independent  appraisals  made  of  the 
Property  in  January  and  February  1980. 
Mr.  Renn  P.  LaMaster,  a  real  estate 
broker,  valued  the  Property  at  $58,000. 
Mr.  James  T.  Raney,  an  appraisal 
consultant,  valued  the  Property  at 
$56,700.  The  proposed  transaction  will 
not  involve  thefpayment  of  real  estate 
commissions  or  fees.  Further,  the  sale 
will  be  for  cash. 

6.  As  of  January  1, 1980,  Plan  assets 
totaled  $741,240.  Thus,  the  Property 
involved  in  the  proposed  transaction 
would  represent  approximately  8%  of 
the  total  Plan  assets. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a] 
of  the  Act  because:  (1)  it  will  be  a  one¬ 
time  transaction  for  cash;  (2)  the  sale 
will  allow  the  Plan  to  divest  itself  of 
asset  producing  operating  deficits;  (3) 
the  purchase  price  of  the  Property  will 
be  the  greater  of  two  independent 
appraisals;  (4)  no  brokerage  fees  or 
commissions  will  be  incurred  by  the 
Plan;  and  (5)  the  Trustee  has  determined 
that  the  proposed  transaction  is 
appropriate  for  the  Plan  and  protective 
of  the  Plan  and  its  participants  and 
beneficiaries. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption  will 
be  given  to  the  Plan  Trustee  and  all 
active  and  inactive  participants  and 
beneficiaries,  within  20  days  of  the 
publication  of  the  notice  of  pendency  in 
the  Federal  Re^ster.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
as  published  in  the  Federal  Register  and 
shall  inform  interested  persons  of  their 
rights  to  comment  and/or  request  a 
hearing  regarding  the  proposed 
exemption.  Notice  will  be  provided  to 
participants  currently  employed  by  the 
Employer  by  posting  it  at  locations 
customarily  used  to  inform  employees  of 
items  of  interest.  Notice  shall  be 
provided  to  each  beneHciary,  inactive 
participant  and  fiduciary  by  first  class 
mail. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following:  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  under  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code 
does  not  relieve  a  fiduciary  or  other 
party  in  interest  or  disqualified  person 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemi>tion  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 


is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer’s 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procednre 
75-1  (40  FR  18471,  April  28. 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  by  the  Plan  to  the 
Employer  of  certain  real  property 
located  at  438, 440,  and  442  Spring  Street 
in  Jeffersonville,  Indiana  for  $58,000, 
provided  this  amount  is  no  less  than  the 
fair  market  value  on  the  date  of  the  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington.  D.C.,  this  3rd  day  of 
November,  1980. 

Ian  D.  Lanoff, 

Administrator  for  Pension  and  Welfare 
Benefit  Programs.  Labor-Management 
Services  Administration,  U.S.  Department  of 
Labor. 

|FR  Doc.  80-34791  Filed  11-0-80: 8:45  ain| 
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[Application  No.  D-1502] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Rhodes, 
Kendall  &  Harrington,  a  Professional 
Law  Corporation,  profit  Sharing  Plan 
and  Trust  Agreement  Located  in 
Newport  Beach,  Calif. 

agency;  Department  of  Labor. 
action:  Notice  of  Proposed  Exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1954  (the  Code).  The 
proposed  exemption  would  exempt  the 
sale  of  a  partnership  interest  in  Abbott 
Equities,  Ltd.  (Abbott)  by  the  Rhodes, 
Kendall  &  Harrington,  a  Professional 
Law  Corporation,  Profit  Sharing  Plan 
and  Trust  Agreement  (the  Plan)  to 
RK&H  Properties.  RK&H  Properties  is  a 
partnership  composed  of  Terry  L 
Rhodes  (Rhodes),  Robert  A.  Kendall  and 
Bruce  E.  Harrington  who  are 
stockholders  in  Rhodes,  Kendall  & 
Harrington,  a  Professional  Law 
Corporation,  the  Sponsor  of  the  Plan,  as 
well  as  being  trustees  of  the  Plan.  The 
proposed  exemption,  if  granted,  would 
affect  participants  and  beneHciaries  of 
the  Plan  and  other  persons  participating 
in  the  transaction. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  December 
18, 1980. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  BeneHt  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-1502.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dan  O’Neil,  of  the  Department  of  Labor, 
telephone  (202)  523-7901.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a),  406(b)(1)  and  406(b)(2)  of 
the  Act  and  from  the  taxes  imposed  by 


sections  4975(a)  and  (b)  of  the  Code,  by 
reason  of  sections  4975(c)(1)(A)  through 
(E)  of  the  Code.  The  proposed 
exemption  was  requested  in  an 
application  Bled  August  7, 1979, 
pursuant  to  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 

April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicants. 

1.  On  February  9, 1978,  the  Plan 
purchased  for  $20,000  a  10  percent 
interest  in  Abbott,  a  limited  partnership, 
from  an  independent  third  party. 

Michael  McHugh,  in  an  arm's-length 
transaction.  Abbott  owns  a  75  percent 
interest  in  Stevenson  Associates 
(Stevenson),  a  limited  partnership  which 
holds  title  to  certain  real  estate  (the 
Property)  located  on  the  northerly  side 
of  Stevenson  Boulevard  between  Cedar 
Boulevard  and  Boyce  Road  in  the  City  of 
Newark,  Alameda  County,  California. 
The  sale  of  the  Property  was 
consummated  on  Deceinber  28, 1978. 

2.  Subsequent  to  Stevenson’s  agreeing 
to  acquire  tiie  Property  for  $25,000  an 
acre,  but  before  the  sale  was 
consummated,  the  City  of  Newark 
revised  the  general  planning  designation 
of  the  Property  from  low  density 
residential  to  high  density  residential 
and  community  commercial.  Litigation 
ensued  between  Stevenson  and  the 
seller  of  the  Property  which  resulted  in  a 
renegotiated  purchase  agreement  at  a 
price  of  $30,000  an  acre.  As  a  result  of 
such  renegotiation  the  Plan  was 
required  to  make  additional  capital 
contributions  to  Abbott  of  $965.28  on 
August  1, 1978,  $540  on  December  1, 

1978,  and  $50,000  on  October  23, 1979. 

As  a  result  of  these  contributions,  the 
Plan's  interest  in  the  partnership 
constituted  approximately  99  percent  of 
the  value  of  the  assets  of  the  Plan  as  of 
January  31, 1980. 

3.  At  the  time  the  Plan's  interest  in 
Abbott  was  acquired,  the  Plan  had  four 
participants.  Currently,  it  has  twenty-six 
participants.  Plan  documents  permit 
contributions  by  participates. 


Administration  of  the  Plan  has  become 
virtually  impossible  for  several  reasons. 
Since  the  partnership  interest  in  Abbott 
represents  approximately  99  percent  of 
Plan  assets,  there  is  no  opportunity  to 
achieve  the  liquidity  and  diversity 
necessary  for  the  sound  management  of 
Plan  assets.  Under  the  Plan  documents,  , 
participants  are  empowered  to  direct 
investment  of  their  interest  in  the  Plan, 
and  there  has  been  little  opportunity  for 
participants  to  exercise  such  power. 
Substantial  additional  capital 
contributions  may  be  required  by 
Abbott,  which  could  exceed  the  future 
financial  capabilities  of  the  Plan.  Even  if 
the  Plan  was  financially  capable  of 
participating  further  in  the  development 
of  the  Property,  income  resulting  from 
this  effort,  if  any,  may  be  taxable 
pursuant  to  the  Unrelated  Business 
Taxable  Income  rules  in  sections  511 
through  514  of  the  Code.  Additionally, 
Abbott  has  met  resistance  from 
potential  investors  in  the  development 
of  the  Property  because  of  the  presence 
of  the  Plan  as  a  partner. 

4.  This  application  was  filed  by 
Rhodes,  a  trustee  of  the  Plan,  requesting 
an  exemption  to  allow  RK&H  Properties 
to  purchase  the  10  percent  interest  in 
Abbott  held  by  the  Plan  for 
approximately  $80,600,  the  exact  amount 
to  be  determined  at  the  date  of  sale. 

This  fugiu«  represents  a  10  percent 
annual  return  on  the  Plan’s  total 
investment  of  $71,505.28.  The  terms  of 
the  sale  me  to  be  cash.  The  appraised 
value  of  the  Plan’s  interest  in  the 
Property  amounted  to  $73,364  as  of  April 
16, 1979,  based  on  an  appraisal  by  David 
M.  DeVoe,  S.R.P.A.-M.A.I.,  Hayward. 
California.  Up  to  March  31, 1980,  the 
Plan  has  received  no  offers  from 
independent  third  parties  to  purchase 
the  partnership  interest  in  Abbott. 

5.  The  applicant  represents  that  the 
proposed  transaction  will  satisfy  the 
statutory  criteria  of  section  408(a)  of  the 
Act  because  (1)  the  exemption  would 
eliminate  possible  unfavorable  tax  rates, 
pursuant  to  the  Unrelated  Business 
Taxable  Income  rules  contained  in 
sections  511  through  514  of  the  Code, 
should  the  Plan  participate  in  the 
development  of  the  Property,  (2)  the 
proposed  transaction  would  eliminate 
cash  flow  burdens  which  the  Plan  is 
presently  unable  to  meet  and  allow  the 
Plan  to  continue  its  investment 
objectives  and  (3)  the  Plan  would 
receive  in  excess  of  fair  market  value  for 
its  share  in  Abbott. 

Notice  to  Interested  Persons 
Notice  of  the  pending  exemption  will 
be  given  to  all  interested  persons 
including  participants  and  beneficiaries 
of  the  Plan  within  10  days  after 
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publication  of  the>  proposed  exemption 
in  the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and/or 
request  a  hearing  regarding  the 
proposed  exemption.  Delivery  of  the 
notice  will  be  accomplished  by  hand 
delivery  to  those  participants  currently 
employed  by  Rhodes,  Kendall  & 
Harrington,  a  Professional  Law 
Corporation,  and  by  mailing  to  all 
retired  or  otherwise  terminated 
participants  and  beneficiaries. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following:  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  imder  section  408(a]  of  the 
Act  and  section  4975(c](2]  of  the  Code 
does  not  relieve  a  fiduciary  or  other 
party  in  interest  or  disqualified  person 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  Plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  Plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a](l}(B]  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401  (a)  of  the 
Code  that  the  Plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3]  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)][2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  Plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  Plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  th#  transaction  is  in  fact  a 
prohibited  transaction. 


Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer’s 
interest  in*  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a).  406(b)(1)  and  406(b)(2)  of 
the  Act  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code,  by 
reason  of  sections  4975(c)(1)  (A)  through 
(E)  of  the  Code  shall  not  apply  to  the 
sale  of  a  10  percent  partnership  interest 
in  Abbott  Equities,  Ltd.,  by  the  Plan  to 
RK&H  Properties  for  approximately 
$80,600,  the  exact  amount  to  be 
determined  at  the  date  of  sale,  the  terms 
to  be  cash,  provided  that  the  selling 
price  is  at  least  the  fair  market  value  of 
the  interest  at  the  time  of  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
,  all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
November, 

Ian  D.  Lanoff, 

Administrator  for  Pension  and  Welfare 
Benefit  Programs,  Labor-Management 
Services  Administration,  U.S.  Department  of 
Labor. 

|FR  Doc.  80-34790  Filed  11-0-80:  8:45  am) 
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[Application  No.  D-1129] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Sheet  Metal 
Workers  Pension  Plan  for  Northern 
California  Located  in  San  Francisco, 
Calif. 

agency:  Department  of  Labor. 


ACTION:  Notice  of  proposed  exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  firom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  19M  (the 
Code).  The  proposed  exemption  would 
exempt  the  issuance  by  the  Sheet  Metal 
Workers  Pension  Plan  for  Northern 
California  (the  Plan)  of  commitments 
obligating  the  Plan  to  purchase  mortgage 
loans  on  single-family  dwelling  units 
from  financial  institutions  which  are 
parties  in  interest  solely  by  reason  of 
being  service  providers  to  the  Plan, 
when  construction  of  such  dwelling 
units  may  be  by  persons  who  are  parties 
in  interest  with  respect  to  the  Plan,  and 
the  repurchase  of  defective  mortgages 
by  such  financial  institutions.  The 
proposed  exemption,  if  granted,  would 
affect  participants  and  beneficiaries  of 
the  Plan,  the  financial  institutions 
involved,  contributing  employers,  and 
other  persons  participating  in  the 
proposed  transactions. 

DATES:  Written  comments  must  be 
received  by  the  Department  on  or  before 
January  20, 1981. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  L^bor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216.  Attention:  Application  No. 
D-1129.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACr. 

Alan  H.  Levitas  of  the  Department, 
telephone  (202)  523-8884.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a)  of  the  Act  and  from  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (D)  of  the 
Code.  The  proposed  exemption  was 
requested  in  an  application  filed  on 
behalf  of  the  Plan  by  its  legal  counsel, 
pursuant  to  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
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April  28, 1975).  This  application  was 
filed  with  both  the  Department  and  the 
Internal  Revenue  Service.  However, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Plan  is  a  multiemployer 
pension  plan  which  covers  sheet  metal 
workers,  some  of  whom  are  employed 
by  home  builders  in  Northern  California. 
In  order  to  obtain  construction  loans, 
builders  frequently  must  have  a 
commitment  from  a  mortgage  banking 
firm  or  other  financial  institution  to 
provide  financing  for  the  purchasers  of 
the  dwelling  units  which  the  builder 
proposes  to  build  and  sell.  Such 
mortgage  banking  firms  and  other 
financial  institutions  often  do  not  hold 
for  their  own  investment  all  the 
mortgage  loans  they  make  to  purchasers 
of  the  homes  but  instead  sell  the  loans 
to  long-term  investors,  pursuant  to  a 
written  commitment  made  by  such  an 
investor.  In  many  instances  the 
mortgage  banker  or  financial  institution 
relies  on  the  commitment  of  the  long¬ 
term  investor  in  giving  its  financing 
commitment  to  the'  builder  to  provide 
financing  for  the  purchasers  of  the 
dwelling  units.  The  Plan  has  for  over 
four  years  issued  written  commitments 
to  independent  mortgage  banking  firms. 
Such  commitments  obligate  the  Plan  to 
purchase  from  the  mortgage  banking 
firms  a  specified  amount  of  mortgage 
loans  made  by  the  firm,  and  secured  by 
first  deeds  of  trust  on  single  family 
dwelling  units.  Such  units  are  detached 
single  family  homes  in  subdivisions,  are 
condominiums  created  under  applicable 
state  law,  or  are  planned  unit 
developments  which  are  multi-unit 
subdivisions  restricted  by  recorded 
documents  limiting  the  use  of  property 
to  residential  purposes  and  providing  a 
plan  for  maintenance  of  common 
facilities.  Commitments  are  made  on 
behalf  of  the  Plan  by  McMorgan  & 
Company,  the  Plan’s  investment 
manager,  for  the  purchase  of  mortgage 
loans  which  conform  to  certain  written 
guidelines,  regarding  the  type  and 
quality  of  the  property  and  the  credit 
worthiness  of  the  buyer,  established  by 


the  trustees  of  the  Plan.  In  considering 
whether  to  issue  a  commitment  on 
behalf  of  the  Plan  for  a  particular 
project,  McMorgan  &  Company 
considers,  among  other  things,  who  the 
builder  of  the  project  will  be.  McMorgan 
&  Company  is,  and  is  required  to  remain 
while  serving  as  investment  manager  for 
the  Plan,  registered  as  an  investment 
advisor  under  the  Investment  Advisor’s 
Act  of  1940,  and  was  appointed  the 
Plan’s  investment  manager  under 
section  402(c)(3)  of  the  Act. 

2.  Following  purchase  by  the  Plan  of 
any  such  mortgage  loans,  the  note  and 
deed  of  trust  are  assigned  by  the 
mortgage  banking  Hrm  to  the  Plan.  ’The 
Plan  normally  charges  a  loan  fee  for 
issuing  the  commitment  to  purchase 
such  loans,  part  of  which  is  refundable  if 
the  loans  are  tendered  and  purchased 
by  the  Plan.  Terms  of  the  commitments 
prohibit  sale  to  the  Plan  of  any  loan 
which  is  an  obligation  of  a  party  in 
interest  or  disqualiHed  person  with 
respect  to  the  Plan.  Further,  the 
commitment  provides  that  in  the  event 
defects  in  the  mortgage  loan  are 
discovered  which  would  jeopardize  the 
lien  position  or  collectibility  of  the  debt, 
the  mortgage  banker  will  repurchase  the 
defective  mortgage,  within  a  specific 
period  (typically  90  days)  from  the  date 
of  purchase  by  the  Plan.  The  mortgage 
banker  will  pay  the  Plan  the  outstanding 
principal  balance  on  the  mortgage  loan 
plus  interest  and  will  reimburse  the  Plan 
for  any  expenses  incurred  in  making  the 
loan.  The  Plan’s  commitment  must 
conform  to  the  written  guidelines  which 
the  Plan  trustees  have  provided  to  the 
Plan’s  investment  manager.  The 
guidelines  are  in  two  sets,  one  for 
,  conventional  residential  mortgages, 
including  planned  unit  developments 
and  condominium  units,  and  the  other 
for  one-family  dwellings,  FHA-insured 
or  VA-guaranteed  mortgages.  Each  set 
of  guidelines  contains  requirements 
regarding  the  dwelling,  the  plot,  water 
supply  and  sewage  disposal,  the  area, 
the  mortgage  loan  (including  the 
borrower’s  income  and  credit)  and  other 
requirements  or  considerations.  These 
guidelines  may  be  changed  from  time  to 
time,  but  typically  they  have  provided 
that  the  dwelling  unit  not  be  more  than 
one  year  old  (although  justifiable 
exceptions  may  be  considered),  that  the 
loan  mature  in  not  more  than  30  years 
(in  the  case  of  conventional  loans)  or  35 
years  (in  the  case  of  FHA-insured  or 
VA-guaranteed  loans),  that  conventional 
loans  not  exceed  80  percent  of 
appraised  value  except  loans  of  90 
percent  of  appraised  value  will  be 
considered  where  private  mortgage 
insurance  covers  the  top  20  percent,  and 


that  title  insurance  and  other  forms  of 
insurance  be  provided.  ’These 
requirements  are  speciHed  in  the  written 
commitment.  In  addition,  the 
commitment  contains  the  fee  charged  by 
the  Plan  for  issuing  the  commitment  and 
the  interest  rate  required  on  the  loans 
which  are  to  be  purchased  by  the  Plan. 

Also,  mortgage  banking  firms  from 
which  the  Plan  purchases  mortgages 
service  the  loans  under  separate 
servicing  contracts  with  the  Plan.  The 
servicing  includes  collective  payments 
and  remitting  them  to  the  Plan,  sending 
late  notices  and  handling  foreclosures. 
Also,  the  servicing  contract  provides 
that  should  any  mortgagor  default  in  his 
payment  obligations  (e.g.,  Rre  and 
hazard  insurance,  taxes),  the  servicer 
shall  nevertheless  pay  the  obligations 
when  due  by  advancing  its  own  funds, 
subject  to  reimbursement  by  the  Plan. 

3.  The  terms  of  the  commitment  are 
similar  to  commitments  made  by  other 
lenders,  for  example,  insurance 
companies,  banks  and  savings  and  loan 
associations.  'The  interest  rate  charged 
is  determined  by  the  rate  then  prevailing 
in  the  marketplace. 

Notice  to  Interested  Persons 

Notice  will  be  given  to'all  interested 
persons  within  45  days  of  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  proposed  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  within  the  time  period  set  forth 
in  the  notice  of  proposed  exemption. 

The  notice  will  be  posted  by  all 
contributing  employers  to  the  Plan  and 
will  be  posted  in  each  local  union  office 
and  hiring  hall.  Also,  notice  will  be 
published  in  any  labor  journal  that  is 
regularly  distributed  to  participants. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
Hduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
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requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  beneHt  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b]  of  the 
Act  and  section  4975(c)(1)(E)  and  (F)  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  Hnd  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and-beneflciaries  and 
protective  of  the  rights  of  the 
participants  and  benebciaries  of  the 
plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
exemption  to  the  address  above,  within 
the  time  period  set  forth  above^  All 
comments  will  be  made  a  part  of  the 
record.  Comments  should  state  the 
reaeons  for  the  writer’s  interest  in  the 
pending  exemption.  Comments  received 
will  be  available  for  public  inspection 
with  the  application  for  exemption  at 
the  address  set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (D)  of  the 
Code  shall  not  apply  to  issuance  by  the 
Plan  of  commitments,  in  accordance 
with  the  guidelines  and  procedures  set 
forth  in  the  application,  obligating  the 
Plan  to  purchase  mortgage  loans  on 
single  family  dwelling  units  from 
bnancial  institutions  which  are  parties 
in  interest  solely  by  reason  of  being 
service  providers  to  the  Plan,  when 


construction  of  such  dwelling  units  may 
be  by  persons  who  are  parties  in  interest 
with  respect  to  the  Plan,  and  the 
repurchase  of  defective  mortgages  by 
such  bnancial  institutions.  The  foregoing 
exemption  will  be  applicable  only  if  the 
following  conditions  are  met: 

(a)  At  the  time  the  transaction  is 
entered  into,  the  terms  of  the  transaction 
are  not  less  favorable  to  the  Plan  than 
the  terms  generally  available  in  arm’s 
length  transactions  between  unrelated 
parties. 

(b)  The  Plan  maintains  for  a  period  of 
six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (c)  of  this  section  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met,  except  that 
(1)  a  prohibited  transaction  will  not  be 
deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
Hduciaries  of  the  Plan  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period,  (2)  no  party  in  interest  shall  be 
subject  to  the  civil  penalty  which  may 
be  assessed  under  section  502(i)  of  the 
Act,  or  to  the  sanctions  imposed  by 
section  4975  of  the  Code,  if  the  records 
are  not  maintained,  or  are  not  available 
for  examination  as  required  by 
paragraph  (c)  below. 

(c)  Notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (b)  of  this  section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(ii)  Any  trustee  of  the  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  trustee; 

(iii)  The  Plan’s  investment  manager  or 
any  duly  authorized  employee  or 
representative  of  the  investment 
manager,  and 

(iv)  Any  participant  or  beneficiary  of 
the  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  benebciary. 

In  addition,  the  proposed  exemption, 
if  granted,  will  be  subject  to  the  express 
conditions  that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 


Signed  at  Washington,  D.C.,  this  3d  day  of 
November,  1980 
Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs.  Labor-Management  ^rvices 
Administratian,  U.S.  Department  of  Labor. 

[FR  Doc.  80-34789  Filed  11-0-80: 8:45  atn| 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

Proposed  Exemption  for  Certain 
Transactions  Involving  Supermarket 
Merchandising  Corporation  Profit 
Sharing  Plan  (Application  No.  D-1976); 
Decor  Distributors,  Inc.  Profit  Sharing 
Plan  (Application  No.  D-1977);  M-K 
Housewares  Company  Profit  Sharing 
Plan  (Application  No.  D-1978) 

agency:  Department  of  Labor. 
action:  Notice  of  proposed  exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1954  (the  Code).  The 
proposed  temporary  exemption  would 
exempt  the  proposed  loans  (the  Loans) 
of  money  for  a  period  of  five  years  by 
the  Supermarket  Merchandising 
Corporation  Profit  Sharing  Plan,  the 
Decor  Distributors,  Inc.  Profit  Sharing 
Plan  and  M-K  Housewares  Company 
Profit  Sharing  Plan  (collectively,  the 
Plans)  to  their  respective  sponsors. 
Supermarket  Merchandising 
Corporation,  Decor  Distributors,  Inc. 
and  M-K  Housewares  Company 
(collectively,  the  Companies),  the 
sponsors  of  the  Plans.  The  proposed 
exemption  would  also  exempt  for  the 
term  of  the  Loans  the  personal 
guarantees  of  the  Companies’  obligation 
by  Joel  Mandel  (Mandel)  and  J.  B.  Kahn 
(Kahn).  The  proposed  exemption,  if 
granted,  would  affect  the  Plans,  the 
Companies,  and  other  persons 
participating  in  the  proposed 
transactions. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received,  by 
the  Department  on  or  before  December 
19, 1980. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20216,  Attention:  Application  Nos. 
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D-1976,  D-1977  and  D-1978.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Small  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  iS 
hereby  given  of  the  pendency  before  the 
Department  of  applications  for 
exemption  from  the  restrictions  of 
section  406(a),  406(b)(1)  and  406(b)(2)  of 
the  Act  and  from  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)(A)  through 
(E)  of  the  Code.  The  proposed 
exemption  was  requested  in 
applications  filed  by  Mandel,  Kahn  and 
Gilbert  Araiza,  the  Trustees  (the 
Trustees)  of  the  Plans,  pursuant  to 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  ^e  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471, 

April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representations 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicants. 

1.  The  three  Plans  are  identical  in 
structure  and  have  the  same  Plan 
Administrator  and  Trustees.  The 
custodian  of  the  Plans  is  the  First  City 
National  Bank  of  Houston  (the  Bank). 

As  of  December  31. 1979  the  Plans  had 
net  assets  totaling  $1,065,323.  The 
Trustees  own  the  majority  of  the  stock 
of  the  Companies.  Each  of  the 
Companies  maintains  a  fleet  of  vehicles 
(the  Vehicles).  Presently,  the  purchase  of 
the  Vehicles  by  the  Companies  is 
financed  through  the  Bank.  The  Bank 
finances  the  Vehicles  at  an  interest  rate 
of  2%  above  the  prevailing  prime  rate  of 
the  Bank. 

2.  The  Trustees  are  requesting  an 
exemption  to  allow  each  Plan,  for  a 
period  of  five  years  to  make  Loans  on  a 
recurring  basis  to  the  Company  which 


sponsors  it.  The  Hve  year  period  would 
begin  on  the  date  the  exemption  for  the 
proposed  transactions  is  published  in 
the  Federal  Register.  The  proceeds  from 
the  Loans  would  be  used  by  the 
Company  to  purchase  the  Vehicles.  Each 
Loan  would  be  subject  to  the  following 
conditions; 

(1)  Each  Loan  will  be  collateralized  by 
a  promissory  note  and  a  security 
agreement, 

(2)  Each  Loan  will  have  a  first  lien  on 
the  Vehicle,  and  in  addition  will  be 
collateralized  by  other  vehicles  which 
are  owned  by  the  Companies  such  that 
at  all  times  each  Loan  will  be 
collateralized  in  an  amount  at  least 
equal  to  150%  of  outstanding  balance  of 
such  Loan, 

(3)  Each  Vehicle  purchased  will  be  a 
new  Vehicle, 

(4)  No  Loan  will  exceed  80%  of  the 
purchase  price  of  the  Vehicle  financed, 
excluding  the  tax,  title  and  license  costs, 

(5)  The  maximum  length  of  any  Loan 
will  be  36  months, 

(6)  The  interest  rate  on  the  Loans  will 
be  Hxed  at  a  rate  2y4%  above  the 
prevailing  prime  rate  set  by  the  Bank 
with  the  maximum  rate  being  the  rate 
which  is  legally  allowed  under  the  usury 
statutes  of  the  State  of  Texas, 

(7)  At  the  time  of  its  making  no  Loan 
together  with  other  Loans  will  exceed 
25%  of  the  dollar  value  of  the  total 
assets  of  the  Plan, 

(8)  Each  Loan  will  be  personally 
guaranteed  by  Mandel  and  Kahn  who 
are  the  majority  shareholders  of  the 
Companies.  The  Trustees  represent  that 
Mandel  has  a  net  worth  of  more  than 
three  million  dollars  and  Kahn  has  a  net 
worth  of  more  than  one  million  dollars. 

3.  Prio  to  the  Plans  entering  into  any 
Loan,  an  independent  fiduciary,  Mr. 
Kenneth  H.  Knop  (Knop),  Esquire,  will 
certify  that  such  Loan  would  be  an 
appropriate  investment  for  the  Plan  and 
that  the  terms  of  such  Loan  are  equal  to 
or  better  than  those  which  the  Plan 
would  receive  in  dealing  with  an 
unrelated  party.  Knop  will  also  be 
responsible  for  monitoring  the  payments 
on  the  Loans  and  for  monitoring  the  fair 
market  value  of  the  collateral  used  in 
securing  the  Loans.  Knop  is  engaged  in 
the  practice  of  law  in  Houston.  Texas 
and  specialzes  in  trust  administration. 
Knop  is  unrelated  to  the  Companies  or 
the  Plans.  The  Bank  will  release  money 
to  fund  a  Loan  only  upon  the  Bank's 
receipt  of  (1)  a  promissory  note  and 
security  agreement  in  proper  form,  (2)  an 
envelope  draft  payable  to  the  order  of 
the  seller  of  the  Vehicle  containing  an 
application  for  a  title  to  the  vehicle,  a 
sales  tax  receipt,  and  a  seller's  affidavit 
of  sale,  and  (3)  the  written  approval  of 
Knop.  The  Bank  will  receive  all  Loan 


payments  and  will  notify  knop  of  any 
failure  on  the  part  of  any  Company  to 
make  a  Loan  payment  within  15  days 
from  the  date  such  payment  is  due. 

4.  The  Trustees  represent  that  the 
proposed  Loans  will  satisfy  the  criteria 
of  section  408(a)  of  the  Act  as  follows: 

(1)  The  Trustees  fo  the  Plan  represent 
that  the  Loans  will  be  in  the  best 
interests  of  the  Plan;  (2)  the  Loans  will 
be  approved  and  monitored  by  an 
independent  fiduciary;  (3)  the  Plans  will 
receive  a  high  rate  of  return  on  their 
investment;  (4)  the  Loans  will  be 
secured  at  all  times  by  personal 
property  valued  at  150%  of  the 
outstanding  balance  of  the  Loans  and  by 
personal  guarantees  of  the  majority 
shareholders  of  the  Companies;  and  (5) 
the  exemption  will  be  for  a  five  year 
period  of  time. 

Notice  to  Interested  Persons 

A  copy  of  the  notice  of  pendency  will 
be  mailed  to  each  participant  and 
beneficiary  of  the  Plans  within  15  days 
of  its  publication  in  the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to  * 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 
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(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  b  available  for 
public  inspection  with  the  applications 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
applications,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  Section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471,  April  28. 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  406(b)(2)  of 
the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)'(l)(A)  through 
(E)  of  the  Code  shall  not  apply  for  a  five 
year  period  to  the  Loans  to  the 
Companies  by  the  Plans  as  above 
described,  or  for  the  term  of  the  Loans  to 
the  personal  guarantees  of  the. 
Companies’  obligation  bjrMandel  and 
Kahn. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  applicatons  accurately  describe 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
November  1980. 

Ian  D.  Lanoff, 

Administator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administation,  Department  of  Labor. 

11-11  Ooc.  80-34788  Filed  11-0-80.  8:45  am| 
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Office  of  the  Secretary 

Certification  of  State  Unempioyment 
Compensation  Laws  to  the  Secretary 
of  the  Treasury  Pursuant  to  Section 
3303(bK1)  of  the  intemai  Revenue 
Code  of  1954 

In  accordance  with  the  provisions  of 
paragraph  (1)  of  Section  3303(b)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3303(b)(1)),  I  hereby  certify  the 
unemployment  compensation  laws  of 
the  following  named  States,  which 
heretofore  have  been  certified  pursuant 
to  paragraph  (3)  of  Section  3303(b)  of  the 
Code,  to  the  Secretary  of  the  Treasury 
for  the  12-month  period  ending  October 
31, 1980. 

Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 

District  of  Columbia 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 

Signed  at  Washington,  D.C.,  on  October  31, 
1980. 

Ray  Marshall, 

Secretary  of  Labor. 

(Fit  Ooc.  80-34882  Filed  11-8-80: 8:45  ain| 
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Montana 

Nebraska 

Nevada 

New  Hampshire 
New  Jersey 
New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


Certification  of  States  to  the  Secretary 
of  the  Treasury  Pursuant  to  Section 
3304  of  the  Internal  Revenue  Code  of 
1954 


In  accordance  with  the  provisions  of 
Section  3304(c)  of  the  Intemai  Revenue 
Code  of  1954  (26  U.S.C.  3304(c)),  I  hereby 
certify  the  following  named  States  to  the 
Secretary  of  the  Treasury  for  the  12- 
month  period  ending  October  31, 1980,  in 
regard  to  the  unemployment 
compensation  laws  of  those  States 
which  heretofore  have  been  approved 
under  the  Federal  Unemployment  Tax 
Act: 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticul 


Montana 

Nebraska 

Nevada 

New  Hampshire 
New  Jersey 
New  Mexico 
New  York 


Delaware 

North  Carolina 

District  of  Columbia 

North  Dakota 

Florida 

Ohio 

Georgia 

Oklahoma 

Hawaii 

Oregon 

Idaho 

Pennsylvania 

Illinois 

Rhode  Island 

Indiana 

South  Carolina 

Iowa 

South  Dakota 

Kansas 

Tennessee 

Kentucky 

Texas 

Louisiana 

Utah 

Maine 

Vermont 

Maryland 

Virginia 

Massachusetts 

Washington 

Michigan 

West  Virginia 

Minnesota 

Wisconsin 

Mississippi 

Wyoming 

Missouri 

Signed  at  Washington,  D.C.,  on  October  31, 
1980. 

Ray  Marshall, 

Secretary  of  Labor. 

|FR  Doc.  80-34881  Filed  11-6-80: 8:45  am| 
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(Secretary  of  Labor’s  Order  8-80] 

Enforcement  of  Equal  Opportunity  in 
Programs  and  Activities  Receiving  or 
Benefiting  from  Financial  Assistance 
from  the  Department  of  Labor 

1.  Purpose.  To  establish  an  Office  of 
Civil  Rights  in  the  Office  of  the 
Secretary,  and  to  delegate  authority  and 
assign  responsibility  for  enforcing  equal 
opportunity  in  programs  and  activities 
receiving  or  benefiting  ft-om  financial 
assistance  from  the  Department  of  Labor 
(DOL). 

2.  Authority  and  Directives 
Affected. — a.  Authority.  This  Order  is 
issued  pursuant  to  the  Act  of  March  4, 
1913  (37  Stat.  736):  29  U.S.C,  551,  5  U.S.C. 
301  and  302  (b)  (1):  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended;  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended;  the  Age  Discrimination  Act  of 
1975,  as  amended;  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended:  Section  132  of  the 
Comprehensive  Employment  and 
Training  Act  (CETA):  and  Executive 
Orders  which  apply  to  recipients  of 
financial  assistance  from  the  DOL. 

b.  Directives  Affected.  This  Order 
cancels  Temporary  Directives  33  and 
33-E,  including  the  abolishment  of  the 
position  of  Special  Assistance  to  the 
Secretary  for  Civil  Rights.  All  other 
Orders,  Directives,  and  Notices 
inconsistent  with  the  provisions  of  this 
Order  are  superseded  to  the  extent  of 
such  inconsistency. 

3.  Policy.  It  is  the  policy  of  the  DOL  to 
f  promote  equality  of  opportunity  in  its 

programs  and  activities,  and  to  ensure 
full  compliance  with  all  constitutional, 
statutory  and  regulatory 
nondiscrimination  provisions  in 
programs  and  activities  receiving  or 
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benefiting  from  financial  assistance 
from  the  DOL. 

4.  Background.  The  DOL,  through 
several  of  its  Agencies,  administers 
grant  programs  which  provide  financial 
assistance  to  various  recipients 
including  units,  agencies,  and  consortia 
of  State  and  local  governments, 
educational  institutions,  nonproHt 
agencies  and  organizations  and  private 
corporations.  Recipients  of  assistance 
must  conform  to  constitutional,  statutory 
and  regulatory  prohibitions  against 
discrimination.  An  Office  of  Civil  Rights 
in  the  Office  of  the  Secretary  is  needed 
to  establish  uniform,  consistent  and 
effective  enforcement  of  the 
nondiscrimination  and  equal 
opportunity  requirements  applicable  to 
all  DOL  programs  of  financial 
assistance. 

5.  Establishment.  There  is  hereby 
established  in  the  DOL  an  Office  of  Civil 
Rights  whose  Director  reports  directly  to 
the  Secretary  of  Labor. 

6.  Delegation  of  Authority  and 
Assignment  of  Responsibilities. — a.  The 
Director  of  the  Office  of  Civil  Rights  is 
delegated  authority  and  assigned 
responsibility  for: 

(1)  Developing,  implementing,  and 
monitoring  the  Department’s  civil  rights 
enforcement  program  under  all  equal 
opportunity  and  nondiscrimination 
requirements  applicable  to  programs  of 
financial  assistance  from  DOL,  including 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended;  Section  132  of  CETA; 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended;  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended;  and  the  Age  Discrimination 
Act  of  1975,  as  amended  (hereinafter 
referred  to  as  grant  related  EO  laws). 

(2)  Establishing  and  formulating  all 
policies,  standards,  and  procedures,  as 
well  as  issuing  rules  and  regulations 
governing  the  civil  rights  enforcement 
programs  under  grant  related  EO  laws. 

(3)  Achieving  compliance  through  pre¬ 
award  and  post-award  reviews, 
complaint  investigations,  negotiations, 
conciliation  proceedings,  and  the 
application  of  appropriate  sanctions  and 
remedies. 

(4)  Cooperating  and  coordinating  with 
DOL  Agencies,  the  Office  of  the 
Inspector  General,  the  Department  of 
Justice,  Equal  Employment  Opportunity 
Commission  and  other  agencies  in 
connection  with  the  administration  of 
nondiscrimination  and  equal 
opportunity  laws. 

(5)  Developing  and  conducting 
training  and  providing  technical 
assistance  for  the  National  and  regional 
staffs  of  the  Office  of  Civil  Rights  as 
well  as  for  DOL  Agency  program  staffs. 


recipients  of  DOL  financial  assistance 
and  beneficiaries. 

(6)  Developing  and  implementing  a 
management  information  and  case 
tracking  system  which  can  be  used  to 
assess  the  effectiveness  of  the  DOL  Civil 
Rights  Program;  and  directing  the 
regional  programs  and  staff  for  civil 
rights  in  carrying  out  their  functions 
under  the  grant  related  EO  laws. 

b.  Agency  Heads  are  assigned 
responsibility  for. 

(1)  Promoting  and  instituting  measures 
to  assure  that  equality  of  opportunity  is 
a  reality  in  all  Federal  Hnancial 
assistance  programs  funded  by  their 
Agency. 

(2)  Assuring  that  equal  opportunity 
requirements  are  incorporated  into  all 
regulations,  procedures  and  other 
guidelines  and  references  covering  grant 
programs  administered  by  their  Agency. 

(3)  Maintaining  close  liaison  and 
providing  full  cooperation  with  the 
Director  of  the  Office  of  Civil  Rights  in 
all  civil  rights  and  equal  opportunity 
matters  affecting  the  financial 
assistance  programs  of  their  Agency. 

c.  The  Solicitor  of  Labor  is  delegated 
authority  and  assigned  responsibility 
for: 

(1)  Providing  legal  advice  and 
assistance  to  all  officers  of  the  Office  of 
Civil  Rights  relating  to  the 
administration  of  grant  related  EO  laws. 

(2)  Representing  the  Secretary  of 
Labor  and/or  other  DOL  ofHcials  in 
legal  proceedings  under  the  grant 
related  equal  opportunity  laws  as 
appropriate. 

7.  Transfer  of  Resources.  Personnel, 
funds,  equipment,  supplies  and  records 
associated  with  administration  and 
enforcement  of  equal  opportunity  in  any 
grant  making  programs  of  DOL  Agencies 
are  transferred  to  the  OfHce  of  Civil 
Rights.  The  Assistant  Secretary  for 
Administration  and  Management  will 
complete  arrangements  to  effect  an 
orderly  and  equitable  transfer  of 
resources,  including  assurance  of 
consultation  and  negotiations  as 
appropriate  with  the  exclusive  union 
representatives. 

8.  Effective  Date.  This  order  shall  be 
effective  as  of  October  28, 1980.  Signed 
at  Washington,  D.C.,  this  28th  day  of 
October  1980. 

Ray  Marshall, 

Secretary  of  Labor. 

|FR  Doc.  aO-34883  Filed  11-6-dO;  8:45  am| 
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ITA-W-10.6751 

Collins  and  Aikman  Corp.  Bangor 
Division,  Cowpens,  S.C.;  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  2, 1980  in 
response  to  a  worker  petition  received 
on  August  20. 1980  which  was  filed  by 
former  workers  on  behalf  of  workers 
and  former  workers  producing  Hnished 
fabric  at  the  Cowpens,  South  Carolina 
plant  of  the  Bangor  Division  of  Collins 
and  Aikman  Corporation. 

On  September  8, 1980,  an 
investigation  (TA-W-10,675)  was 
initiated  on  behalf  of  the  same  group  of 
workers  as  TA-W-10,504. 

Since  the  identical  group  of  workers  is 
the  subject  of  the  ongoing  investigation 
TA-W-10,504,  a  new  investigation 
would  serve  no  purpose.  Consequently, 
the  investigation  (TA-W-10,675j  has 
been  terminated. 

Signed  at  Washington,  D.C.  this  4th  day  of 
November  1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  80-34872  Filed  11-8-80: 8:45  am) 
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lTA-W-1 1,1731 

Conklin  Forging  Co.,  Inc.,  Detroit, 

Mich.;  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  6, 1980  in  response  • 
to  a  worker  petition  received  on 
September  29, 1980  which  was  Hied  by 
the  International  Brotherhood  of 
Boilermakers,  Iron  Ship  Builders, 
Blacksmiths,  Forgers  and  Helpers,  AFL- 
CIO  on  behalf  of  workers  and  former 
workers  producing  forged  parts  and 
tools  at  Conklin  Forging  Company, 
Incorporated,  Detroit,  Michigan. 

The  petitioning  group  of  workers  in 
this  case  was  included  in  a 
determination  (TA-W-7784)  issued  on 
October  17, 1980  which  certified  as 
eligible  to  apply  for  adjustment 
assistance  all  workers  at  Conklin 
Forging  Company,  Incorporated,  Detroit, 
Michigan.  Since  all  workers  separated 
totally  or  partially,  from  Conklin  Forging 
Company,  Incorporated,  Detroit, 
Michigan  on  or  after  April  11, 1979 
(impact  date)  and  before  October  17, 
1982  (expiration  date  of  the  certification) 
are  covered  by  an  existing 
determination,  a  new  investigation 
would  serve  no  purpose.  Therefore,  this 
investigation  has  been  terminated. 
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Signed  at  Washington,  D.C.  this  4th  day  of 
November  1980. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

I^'R  80.^14873  Filed  ll-S-SO;  8:45  umj 
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[TA-W-10,616] 

Metal  Forge  Co.,  Columbus,  Ohio; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  8, 1980  in 
response  to  a  worker  petition  received 
on  September  2, 1980  which  was  filed  on 
behalf  of  workers  at  the  Columbus,  Ohio 
plant  of  Metal  Forege  Company.  The 
workers  produce  front  end  suspension 
systems. 

On  October  17, 1980  workers  at  the 
Columbus,  Ohio  plant  of  Metal  Forge 
Company  were  denied  eligibility  to 
apply  for  adjustment  assistance  (TA¬ 
W-8007).  The  petition  alleged  that 
imports  of  automobiles  caused  layoffs. 
The  investigation  revealed  no  evidence 
that  indicated  increased  imports  of 
automobiles  or  suspension  systems  had 
contributed  importantly  to  layoffs  at  the 
Columbus,  Ohio  plant  of  Metal  Forge 
Company  in  1979  or  the  Hrst  six  months 
of  1980. 

The  Department  instituted  another 
investigation  on  behalf  of  workers  at  the 
Columbus,  Ohio  plant  of  Metal  Forge 
Company  {TA-W-10,616).  The  petition 
alleges  that  imports  of  automobiles 
caused  layoffs  in  July  1979. 

Since  an  investigation  has  already 
been  conducted  pursuant  to  the  facts 
and  statements  presented  in  the  current 
petition  (TA-W-10,616)  and  since  the 
current  petition  presents  no  additional 
information  pursuant  to  the  previous 
determination  (TA-W-8007)  that  would 
change  that  determination,  another 
investigation  would  serve  no  purpose. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C.  this  4th  day  of 
November  1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  80-34871  Filed  11-6-80;  845  am| 
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[TA-W-7399] 

Uniroyal  Merchandising  Co.,  Houston, 
Tex.;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  September  5, 
1980.  counsel  for  the  petitioner  with 


support  ffom  the  company  requested 
administrative  reconsideration  of  the 
Department  of  Labor’s  Negative 
Determination  Regarding  Qigibility  to 
Apply  for  Worker  Adjustment 
Assistance  in  the  case  of  workers  and 
former  workers  engaged  in  employment 
related  primarily  to  the  sales  and 
service  of  passenger  car  and  truck  tires 
at  the  Uniroyal  Merchandising 
Company,  Houston,  Texas.  The 
determination  was  published  in  the 
Federal  Register  on  August  19, 1980,  (45 
FR  55298). 

Pursuant  to  29  CFR  90.18(c), 
reconsideration  may  be  granted  under 
the  following  circumstances:  (1)  If  it 
appears  on  the  basis  of  facts  not 
previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Ofhcer,  a  misinterpretation  of  facts  or  of 
the  law  justifies  reconsideration  of  the 
decision. 

Counsel  for  the  petitioner  with 
support  from  the  company  claims  that 
the  Uniroyal  Merchandising  Company’s 
(UMC)  application  cannot  be  separated 
from  the  plant  situations  where  trade 
adjustment  assistance  was  approved. 
Counsel  claimed  that  imported  tires 
have  caused  UMC  to  sell  its  tires  at 
unprofitable  prices  thereby  causing 
layoffs.  Lastly,  counsel  states  that 
UMC’s  sales  have  been  hurt  by  the  shift 
to  metric  size  tires  which  has  brought  a 
steadily  declining  share  of  the 
replacement  market  to  UMC. 

The  Department’s  review  shows  that 
workers  at  UMC  did  not  meet  the 
"contributed  importantly"  test  of  the 
Trade  Act  of  1974.  The  Department 
found  that  the  substantial  decline  in 
domestic  demand  for  passenger  car  and 
truck  tires  and  the  management  decision 
by  UMC  to  phase  out  its  retail  outlets 
were  the  major  factors  affecting  sales  at 
UMC. 

With  respect  to  the  linking  of  the 
certiil cations  at  several  of  Uniroyal  tire 
plants  to  UMC's  application  and  to  the 
claim  that  UMC  was  placed  in  an 
unfavorable  competitive  position 
because  of  imported  passenger  car  tires, 
it  should  be  noted  that  in  order  to  certify 
the  UMC  retail  outlets,  the  adverse 
impact  of  increased  imports  must  be 
shown  to  have  contributed  importantly 
to  the  closing  of  the  UMC  retail  outlets. 
In  this  case,  no  such  relationship  has 
been  found  since  the  certifications 
issued  to  workers  at  Uniroyal  tire  plants 
in  1979  and  1980  were  based  on 
increased  imports  of  passenger  car  tires 


by  the  Uniroyal  Tire  Company,  itself, 
and  on  purchases  of  imported  passenger 
car  and  truck  tires  by  Uniroyafs 
customers  in  the  original  equipment  and 
large  wholesalers  in  the  replacement 
markets.  UMCs  retail  outlets  sell 
passenger  car  and  truck  tires  directly  to 
individual  customers  in  the  replacement 
market.  Certification  of  UMC  workers, 
therefore,  cannot  be  linked  directly  to 
the  basis  on  which  the  production 
worker  certification  rested.  The  closing 
of  UMC  retail  outlets  beginning  in  1977 
were  a  factor  in  the  significant  declines 
in  UMC’s  sales,  especially  in  1979. 
Declines  in  U.S.  shipments  in  1979 
compared  to  1978  of  both  passenger  car 
and  truck  tires  resulted  primarily  from 
the  contraction  in  tire  demand.  'Diis 
contraction  was  brought  about  by 
several  factors  including  the  increased 
use  and  longer  life  of  radial  tires  and 
reduced  tire  wear  due  to  lower  speed 
limits,  and  longer  tire  life  due  to  reduced 
driving  caused  by  scarcity  and 
costliness  of  gasoline.  Further,  the 
Department  found  that  UMC’s  retail 
outlet  closings  were  the  result  of  a 
management  decision  which  originated 
in  the  mid-1970s  long  before  workers 
were  certified  at  the  first  Uniroyal  tire 
plant. 

Finally,  the  Department  does  not 
agree  with  the  claim  that  imports  of 
metric  size  tires  have  been  a  factor  in 
UMC  sales  declines.  Metric  size  tires 
were  only  introduced  on  some  1978  new 
car  models  and  the  demand 
‘‘downstream’’  in  the  replacement 
market  has  not  as  yet  fully  arrived. 
Irrespective  of  developments  in  the 
metric  size  tire  market,  the  Department's 
negative  decision  is  predominantly 
based  on  Uniroyal’s  management 
decision  in  the  mid-1970s  to  divest  itself 
of  its  company  owned  retail  outlets  and 
on  the  substantial  decline  in  domestic 
demand  for  passenger  car  and  truck 
tires. 

Further,  increased  auto  imports 
cannot  be  used  as  a  basis  for  certifying 
employees  of  company  owned  retail 
outlets  of  independent  tire  producers. 
The  Department  has  previously 
determined  that  component  parts  are 
not  like  or  directly  competitive  with  the 
finished  article.  This  position  has  been 
supported  by  the  courts. 

Conclusion 

After  review  of  the  application  and 
the  investigative  file,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  fact  or 
misinterpretation  of  the  law  which 
would  justify  reconsideration  of  the 
Department  of  Labor’s  prior  decision. 
The  application  is,  therefore,  denied. 
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Signed  at  Washington,  D.C..  this  28th  day 
of  October  1980. 
lames  F.  Taylor, 

Director,  Office  of  Management 
Administration  and  Planning. 

|KK  Doc.  8U-348H4  Filed  11-e-BO:  B:4.S  Hin| 

BILLING  CODE  4S10-28-M 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Bureau  of 
International  Labor  Affairs,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 


absolute  or  relative  increases  of  imports 
of  articles  like  or  directly  competitive  - 
with  articles  produced  by  the  workers’ 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  II.  Chapter  2,  of  the  Act  in 
accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90.  The 
investigations  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial 
separations  began  or  threatened  to 
begin  and  the  subdivision  of  the  firm 
involved. 

Pursuant  to  29  CFR  90.13,  the 
petitioners  or  any  other  persons  showing 

Appendix 


a  substantial  interest  in  the  subject 
matter  of  the  investigations  may  request 
a  public  hearing,  provided  such  request 
is  filed  in  writing  with  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
at  the  address  shown  below,  not  later 
than  November  17, 1980. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  17, 1980. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  Slst  day  of 
October  1980. 

Harold  Bratt, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitionef.  Unkjo/workers  ot 
former  vwjrkers  of— 

Abex  Corp  Amsco  Division  (USWA) . 

AIE  Division  ol  Vernitron  (workers) . 

American  Motors  Corp..  PDC  (workers) . 

American  Safety  Inflatables  Division  (workers) 

Boris  Smoler  &  Sons  Inc.  (ILGWU) . 

Boris  Smoter  &  Sons  Inc.  (ILGWU) ...., . 

Boris  Smoler  &  Sons  Inc.  (ILGWU) . 

Burgher  Shingle  Rkfge  Inc.  (workers) . 

Crucible  Steel  Co.  Colt  Ind.  (USWA) . 

Concord  Coal  Corp.  (company) . 

Decker  Coal  Co.  (PMWA). 

Fisher  Corp.  (company) .... 

GAF  Corp  Building.  Materials  Group  (uSwA) 

Hoover  N.S.K.  Bearing  Co.  (UAW) . 

Jack  Winter  Company  (ACTWU) . 

Liberty  Tool  &  Die  (workers) 

Now  Jersey  Zinc  Co  (USWA) . 

Olivetti  Co^  (workers) . 

Pennsy  Coats  (ILGWU) . 

Sharon  Steel  Corp..  Brainard  Strapping  Divi¬ 
sion  (USWA) 

Tfiorntown  Textile  Co.  (company) . 

Thorsby  MIg.  Co.  (ILGWU) . 

Sharpie  Mfg  (workers) . 

Simonds  Cutting  Tools  Wallace  Murray  Corp 
(USWA) 

Thompson  Steel  Co.  Inc  (USWA) . 

VRN  Division  of  Vernftron  (workers) . 

Wheeling-Pittsburgh  Steel  Corp  (USWA). 
Martins  Ferry  Plant 

Wonderall  (workers) . 

Wonderall  (workers) . 

Wonderall  (workers) . 

Xplorer  MqIot  Homes  (workers) . . 

B&B  Plastics  (workers) . 

Gene  Ben  Chevrolet  Inc.  (workers) . . 

Industrial  Electronic  Rubber  Co  (workers) _ 

S  W.  Evans  &  Sons  (workers) 

Sager  Glove  Corp.  (workers) . 

T  aykx  Sportswear  Inc.  Warefiouse  (workers) 

Taylor  Sportswear  Inc.  Plant  (workers) . 

Taylor  Sportswear  Inc.  (workers). 

United  danning  Corp  (workers).... 

United  Steel  Wire  Co.  (workers) ... 

Associated  Spnng  Barnes  Group  Inc.  (uAW) . 

Armco  Inc.  (USWA) . 

Bethlehem  Steel  Corp.  (USWA) . 

Dayton  Malleable  Ironton  Division  (workers).... 

East  Side  Lighting  (AFL-OO) . 

Florsheim  Shoe  Co.  (workers)  . . 

Intrend  Textiles  Inc.  (workers) . 

Mahoning  Valley  Mushroom  Farm  Inc  (work¬ 
ers) 

Reliant  Die  &  Engineering  *00.  (workers) 

SI  Joe  Zme  Co  (USWA) . 

Detroit  Drop  Die  Co  (Detroit  Die  Sinkers) 


Date  Date  of 

Location  received  petition  Petition  No.  Articles  produced 


Chicago  Hts..  IL .  10-24-80  tO-10-80  TA-W-1 1.497  Steel  castings. 

Smithville.  TN .  tO-24-60  10-21-80  TA-W-11.498  Small  electrical  transformers. 

Burlingame.  CA .  10-24-80  10-20-80  TA-W-11.499  Automotive  parts. 

Miami.  FL .  10-20-80  10-16-80  TA-W-11.500  Flotation  safety  equipment. 

U  Porte  IN  10-24-80  10-21-80  TA-W-1 1,501  Ladies  apparel 

Chicago  IL  10-24-80  10-21-80  TA-W-1 1.502  Ladies  apparel 

Elkhart.  IN  10-24-80  10-21-80  TA-W-1 1.503  Ladies  apparel. 

Copaks  Crossing,  WA .  10-24-80  10-10-80  TA-W-11,504  Make  shake  ridge. 

Midland  PA  10-24-80  10-21-80  TA-W-11.505  Stainless  and  alloy  steel. 

Charleslown.'WV .  10-24-80'  10-17-80  TA-W-11.506  Metallurgical  and  utility  coal. 

Decker,  MT„...  10-27-80  10-24-80  TA-W-11.507  Coal. 

Troy.  Ml .  10-22-80  10-20-80  TA-W-11.508  Seat  belt  hardware 

Joliet,  IL .  10-24-80  10-21-80  TA-W-1 1.509  Advanced  mastics  and  fibrous  padding 

Ann  Arbor.  Ml..  10-24-80  10-17-80  TA-W-11,510  Ballbearings 

Milwaukee.  Wl.  10-24-80  10-18-80  TA-W-1 1,511  Ladies  and  misses  apparel. 

Walled  Lake,  Ml  10-24-80  10-14-80  TA-W-11.512  Stamping  die. 

Ogdensburg,  NY .  10-24-80  10-20-80  TA-W-11,513  Mining  product  ot  zinc  ore  for  processing  into  zinc  metal. 

Harrisburg,  PA.  10-24-80  10-21-80  TA-W-1 1,514  Calculators,  printers  and  typewriters. 

Paterson,  NJ ...  10-24-80  10-22-80  TA-W-11,515  Raincoats. 

Warren,  OH .  10-24-80  10-21-80  TA-W-11.516  Strapping  tools,  steel  trappings 

Thorntown.  IN .  10-24-80  10-21-80  TA-W-11,517  Ladies  sportswear 

Thorsby,  AL .  10-24-80  10-21-80  TA-W-11.518  Sportswear. 

Brainerd.  MN .  10-24-80  10-18-80  TA-W-11.519  Ladies  coats  and  jackets. 

Newcomerstown.  OH .  10-24-80  10-21-80  TA-W-1 1,520  Specialty  files 

Worcester,  MA .  10-24-80  10-21-80  TA-W-11,521  Wire  products,  tempered  and  untempered 

St.  Petersburg.  FL .  10-22-80  10-20-80  TA-W-1 1,522  Potentiometers  and  resistive  devices. 

Martins  Ferry,  OH .  10-27-80  10-23-80  TA-W-11.523  Galvanized  steel  coils  and  slieet  and  strip. 

Buffalo.  MN .  10-24-80  10-18-80  TA-W-1 1,524  Children  blouses,  shirts,  pants,  coats,  jackets. 

Minneapolis,  MN . . .  10-24-80  10-18-80  TA-W-11.525  Cfiildren  b'ouses,  shirts,  pants,  coats,  jackets. 

Paynesville.  MN .  10-24-80  10-18-80  TA-W-11.526  Children  blouses,  shifts,  pants,  coats,  jackets 

Brown  City.  Ml  10-27-80  10-24-80  TA-W-1 1.527  Motor  homes  and  vans. 

Lockport,  NY...  10-28-80  10-24-80  TA-W-1 1,528  Teflon  coats  carburetor  parts 

Detroit  Ml . .  9-18-80  9-16-80  TA-W-11,529  Automobile  sales. 

Twinsburg.  OH .  10-28-80  10-22-80  TA-W-11.530  Precision  molded  rubber  (koducts. 

Philadelphia.  PA  ,  10-27-80  10-22-80  TA-W-11,531  Umbrella  frames. 

Murray,  KY .  10-28-80  10-23-80  TA-W-1 1,532  Flame  retardant  safety  dottles. 

Cleveland.  TN  10-24-80  10-21-80  TA-W-1 1,533  Men's  3  pc.  vest  suits 

Cleveland.  TN  10-24-80  10-21-80  TA-W-1 1.534  Men's  3  pc.  vest  suite. 

New  York,  NY  10-24-80  10-21-80  TA-W-11,535  Men's  3  pc.  vest  suits. 

North  Lima,  OH  tO-27-80  10-24-80  TA-W-11,536  Different  sized  cans  of  mushrooms. 

Battle  Creek,  Ml  10-27-80  10-23-80  TA-W-11,537  Shopping  carts 

Ann  Arbor,  Ml.  10-24-80  10-17-80  TA-W-11.538  Precision  vaNe  springs. 

BalUmore.  MD  10-27-80  10-24-80  TA-W-1 1,539  Stainless  steel  products 

Steelton,  PA  ...  10-28-80  10-22-80  TA-W-1 1,540  Steel  ingots,  alloy  steels 

Ironton,  OH .  10-28-80  10-20-80  TA-W-11.54J  Automobile  and  truck  parts. 

Unden,  NJ .  10-27-80  10-22-80  TA-W-1 1.542  Lighting  lixtures. 

Chaffee.  MO...  10-20-80  10-11-80  TA-W-11.543  Men's  leather  shoes. 

New  York.  NY .  10-27-80  10-22-80  TA-W-1 1,544  Printed  fabric. 

North  Lima,  OH . 10-27-80  10-24-80  TA-W-1 1,545  Different  size  cans  of  niushrooms. 

Detroit  Ml .  10-28-80  10-24-80  TA-W-t1,546  Automotive  dies  and  tools. 

Balmat.  NY .  10-27-80  10-21-80  TA-W-1 1,547  Zinc  concentrate,  zinc  sulphide. 

Bellville.  Ml .  10-24-80  10-21-80  TA-W-11,548  Forging  dies,  trimmers 
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Appendix— Continu«d 


Petitioner  Union/workers  or 

Date 

Date  of 

former  workers  of— 

Location 

received 

petition 

Petition  No. 

Articles  produced 

Ensign  Electric  Co.  (USWA) . . . 

Huntington,  WV . . . 

10-27-80 

10-23-80 

TA-W-1 1,549 

General  mining  equipmenL 

G.  C.  Lingerie  Corp.  (Compaii)^—  . — 

Tuscumbia,  AL .  . 

10-27-80 

10-21-80 

TA-W-1 1,550 

Lingerie. 

General  Electric  Co.  (workers) _ _ 

Memphis,  TN . 

tO-27-80 

10-24-80 

TA-W-1 1,551 

Miniature  automotive  lamp. 

Gregory  Novelty,  Ltd.  (ILGWU)..-. . . 

New  York,  NY . . 

10-27-80 

10-23-80 

TA-W-1 1,552 

Process  feathers. 

Glenoma  Shake  &  Shingles  (workers) _ 

Glenoma.  WA . . 

10-27-80 

10-20-80 

TA-W-1 1,553 

Shakes  and  shingtes. 

Granite  City  Steel  Ovision  (USWA) . . . 

Granite  City,  IL . .  ... 

10-27-80 

10-23-80 

TA-W-1 1,554 

Cold  and  hot  rolled  and  galvanized  steel. 

Philadelphia  Steel  (USWA) _ _ _ 

Conshohocken,  PA 

10-27-80 

10-24-80 

TA-W-1 1,555 

Large  round  iron  baHs. 

Rutwi  Gloves  Inc.  (ACTWif) . 

Gloversville,  NY .... 

8-1-80 

7-30-80 

TA-W-1 1,556« 

Men's  and  ladies  gloves. 

United  States  Steel  Corp.  (workers) . 

Pittstxirgh.  PA . 

10-27-80 

10-21-80 

TA-W-1 1,557 

Clerical  work. 

Bamum  Brothers  Fibre  Co.  (Sterling  Plastics 

Petoskey,  Ml . 

10-29-80 

10-21-80 

TA-W-1 1,558 

Fan  shrouds. 

Wkrs.  Union). 


Creative  Foam  Corp.  (workers) . .  ....... 

Fentrxi,  Ml . - . . 

tO-29-80 

10-1-80 

TA-W-1 1,559 

Foam  gaskets  and  seals  (or  the  automolrve  industry. 

OME  Ckjmpany  (company) . . . . 

Youngwood,  PA . . 

10-28-80 

10-22-80 

TA-W-1 1,560 

Steel  plates  used  to  assemble  toormg  lor  plastic  injec¬ 
tion  molding  arvl  die  castings. 

DME  Comapny  (company)..- . . . 

Darlington.  PA . . . . . 

10-28-80 

10-22-80 

TA-W-1 1,561 

Steel  plates  used  to  assemble  trxiling  for  piastre  injec¬ 
tion  molding  and  die  castings. 

Display  South  (USWA)..„ . . 

Clanton,  AL . . . . 

10-28-80 

10-23-80 

TA-W-1 1,562 

Metal  display  fixtures. 

Doehlar-Jarvis  (UAW) _ - _ 

Batavia.  NY _ 

10-29-80 

10-21-80 

TA-W-1 1,563 

Custom  die  castings,  chain  saw  parts,  audio  visual  parts. 

K  Industries  Corp.  (workers) _ _ 

Mineral  Wells.  TX _ 

10-28-80 

10-23-80 

TA-W-T1.564 

Hermetic  seals. 

Publix  Shin  Co.  (ACTWU) _ _ 

GalWzin,  PA . . 

10-29-80 

10-22-80 

TA-W-1 1,565 

Men's  s|3ort  shirts. 

Signal  Stat  (lAM) _ _ _ _ 

Unioa  NJ . . 

10-27-80 

10-22-80 

TA-W-1 1,566 

Automotive  lighting  devices. 

Wheeling-Pittsburgh  Steel  Corp.  (USWA) _ 

YorkviHa.  OH . . 

10-27-80 

10-23-80 

TA-W-1 1,567 

Steel. 

(general  Motors  Corp.,  Central  Office  (compa¬ 
ny). 

Brown  Shoe  Co.  (workers) . 

Willow  Run.  Ml . 

10-30-80 

10-27-80 

TA-W-1 1,568 

Administration,  engineering  and  research  testing. 

Peggott,  AR — . . 

10-29-80 

10-22-80 

TA-W-1 1,569 

Manufacture  shoes. 

Engirteenng  &  Research  Staff— Manufactur- 

Detroit  Ml  ...„ . . 

10-29-80 

10-23-80 

TA-W-1 1,570 

Research. 

ing  Development  Glendale— Glendale  Re¬ 
search  (UAW). 

Imperial  Display  Corp.  (workers) _ _ 

Long  Island  Qty,  NY _ 

10-27-80 

10-18-80 

TA-W-11,571 

Decorations. 

Ina  Sportswear  (workers) . 

New  York,  NY....- . 

10-24-80 

10-21-80 

TA-W-1 1,572 

Shirts  and  slacks. 

Mick^  Madann  Handbags  Inc.  (company) _ 

New  Bedforrt  MA . . 

10-24-80 

9-23-80 

TA-W-1 1,573 

Manufacture  ladles  handbags. 

Nicholson  File  Ca  (workers) . - _ _ 

Anderson.  IN . - . 

10-15-80 

10-8-80 

TA-W-1 1,574 

HarxJ  files,  rotary  burrs. 

Republic  Steel  Corp.  (USWA) . 

Niles.  OH . 

10-14-80 

10-9-80 

TA-W-1 1,575 

Flat  cold  rolled  steel  coMs. 

Teledyne  Wah  Chang  (workers) .  _ 

Albany,  OR  . . 

10-28-80 

10-23-80 

TA-W-1 1,576 

Zirconium  metal  nuclear  fuel  rods. 

Theo  Gershenwald  &  Sons  Inc.  (workers) . 

New  York,  NY 

10-14-80 

10-9-80 

TA-W-1 1,577 

Suits,  coats. 

U.S.  Steel  Corp  Amencan  Bridge  Division 

Pittsburgh,  PA . . 

10-20-80 

10-14-80 

TA-W-1 1,578 

Fabricate  and  erect  steel  bridges,  buildings. 

(workers). 

Gioodyear  Tire  &  Rubber  Co.  Dlst.  (^.  (work¬ 
ers). 

Jay  Garment  Co.  (ACTWU) . . . . 

Gadsden,  AL . 

10-29-80 

10-20-80 

TA-W-1 1,579 

Tires. 

Clarksville.  TN . 

10-29-80 

10-27-80 

TA-W-1 1,580 

Work  shirts  and  suits. 

Miller  Shoe  #4,  MelvHte  C^ _ 

Brunswick,  ME  . . . 

10-29-80 

10-23-80 

TA-W-11,581 

Women's  shoes  and  boots. 

Royal  Down  Products  (ACTWU) _ 

Belding,  Ml . 

10-29-80 

10-20-80 

TA-W-11.582 

Textiles. 

Sunstrand  Heat  Transfer  Inc.  (workers).. . 

Dowagiac,  Ml . . . . 

10-29-80 

10-22-80 

TA-W-1 1,583 

Copper. 

Tommy-Alpren  Togs  Inc.  (factory)  (wtxkers).„ 

Now  York.  NY . . 

10-29-80 

10-22-80 

TA-W-1 1,584 

Manufacture  children's  clothing. 

Tommy-Aljxen  Togs  Inc.  (showroom)  (wrirk- 
ers). 

Twine  Products  Corp.  (UTW) _ 

New  York,  NY . 

10-29-80 

10-22-80 

TA-W-1 1,585 

Manufacture  children's  clothing 

New  Oteans,  LA . 

t 0-29-80 

10-27-80 

TA-W-1 1,586 

Sisal  baler  twine,  polypropylene  baler  plastic  twme. 

Vakko  Leather  (workers) . . . 

Now  York.  NY . 

10-29-80 

10-28-80 

TA-W-1 1,587 

Pants,  coats,  jackets. 

Cadillac  Cable  Corp.,  Machine  Division  (AFL- 
CIO). 

Chrysler  SL  Louts  C^r  Assembly  Plant 

Frackville.  PA . 

10-30-80 

10-27-80 

TA-W-1 1,588 

Steel  fabricated  material  handling  racks. 

Fenton,  MO . . 

10-27-80 

10-23-80 

TA-W-1 1,589 

Produce  cars. 

(UPGWA). 

Elanvay  Corp.  OLGWU). . - . . . . . 

Shelbyville.  IN . . . 

10-30-80 

10-27-80 

TA-W-11,590 

Pant  suits,  pants,  blouses,  skirts,  dresses. 

J.  1.  Case  Co.  (UAW) _ _ _ 

Racine,  Wl . . 

10-27-80 

10-23-80 

TA-W-1 1.591 

2  wheel  and  4  wheel  aghcultural  tractors. 

J.  1.  Case  Co.  (UAW)..- . 

Burtington,  lA . . . . 

10-27-80 

10-23-80 

TA-W-1 1,592 

Rubber  tires,  construction  equipment  for  construction 
tractors. 

J.  1.  Case  Co.  (UAW) . . . . 

Bettendorf.  lA.- . . 

10-27-80 

10-23-80 

TA-W-1 1,593 

Crawler  tractors. 

J.  1.  Case  Co.  (UAW) _ 

Rock  Island.  IL . . . 

10-27-80 

10-23-80 

TA-W-1 1,594 

Components  for  agricuttural  tractors:  valves,  engines. 

Miller  Bros.  Industries  (workers) . 

New  York,  NY . 

10-27-80 

10-24-80 

TA-W-1 1.595 

Manufacture  jeans. 

U.S.  Steel  Corp.  U.S.  Steel  Supply  Division 

Tayler,  Ml . . . . 

10-10-80 

9-25-80 

TA-W-1 1.596 

Sale  of  steel  products. 

(workers). 

Peterson  Spdng  Corp.  (UAW) . . 

Three  Rivers.  Ml . 

10-30-80 

10-25-80 

TA-W-t1,597 

Springs,  rings,  stampings. 

Andrew  Bruce  Fashions  LTD  (company) . 

New  York,  NY . . 

10-30-80 

10-27-80 

TA-W-tt.598 

Men's  clothing 

Oistel  Tool  &  Machine  Co.  (UAW) _ _ 

Warren,  Ml . . . 

10-30-80 

10-28-80 

TA-W-1 1,599 

Bund  large  body  dies. 

Fly  Manufactunng  Co.,  Athens  Division  (work¬ 
ers). 

National  Fibnt  (workers) . 

Athens,  Al . . 

10-30-80 

10-24-80 

TA-W-1 1,600 

Woven  work  and  sport  stwls. 

Spnngfield.  TN . 

10-30-80 

10-28-80 

TA-W-1 1,601 

Interior  trim  |>anel. 

Parker  Reynolds  Chev.  Inc.  (workers). _ 

North  Olmsted,  OH . 

9-9-80 

9-2-80 

TA-W-1 1,602 

Auto  dealership. 

Salant  &  ^lant  (company) . J. . 

Lexitrgton,  TN . 

10-30-80 

10-23-80 

TA-W-11,603 

Men's  and  women's  jeans. 

Reed  Forest  Products  Iric.  (workers) . 

Cheektowaga.  NY . . 

10-30-80 

10-28-80 

TA-W-1 1,604 

Wallpaper. 

Yorktowne  Manufacturing  Cio.  (workers) . . 

Ephrata,  PA . 

10-30-80 

10-27-80 

TA-W-1 1,605 

Women's  blouses. 

IFR  Doc.  80-34874  Filed  11-6-80;  8:45  iim] 

BILLING  CODE  45tO-28-M 

Determinations  Regarding  Eiigibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance  issued  during  the 
period  Octpber  27-31, 1980. 


In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  that  a  significant  number  of 
proportion  of  the  workers  in  the 
worker’s  firm,  or  an  appropriate 


subdivision  thereof,  hqve  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both,  of 
the  firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  ^e  firm  or  appropriate 
subdivision  have  contributed 
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importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  it  has 
been  concluded  that  at  least  one  of  the 
above  criteria  has  not  been  met. 

TA-W-6146;  Commerce  Engineering 
and  Pattern  Co.,  Walled  Lake,  MI  • 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  industrial  patterns  are 
negligible. 

TA-W-8150:  J&I Pattern  Company,  Troy, 
MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  industrial  patterns  are 
negligible. 

TA~W-6152:  Sherwood  Metal  Products, 
Inc.,  Drayton  Plains,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  auto  patterns  are  negligible. 

TA~W-10,320;  Ring  Screw  Work  Co., 
Ring  Screw  Division,  Warren,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-8778;  H.  Waterbury  and  Sons 
Co.,  Oriskany,  NY 

Investigation  revealed  the  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
of  the  subject  firm  indicated  that 
increased  imports  did  not  contribute 
importantly  to  sales  declines  and 
worker  separations  at  the  subject  firm. 

TA-W-7846:  Wells  Lament  Corp., 
Leather  Cutting  Dept.,  Brownsville,  TN 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-10,032;  DSB  Engineering,  Inc. 
Algonac,  MI 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-8621;  Modern  Engineering 
Service  Co.,  Inc.,  Troy,  MI 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 


required  for  certification  under  Section 
223  of  the  Act. 

TA-W-9496;  Joan  Fabrics  Corp.,  Lowell, 
MA 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  yam  and  finished  fabric  did 
not  increase  as  required  for  certification. 

TA-W-9376;  Florsheim  Shoe  Co., 
Hermann,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  certification 
applicable  to  the  workers  at  the  subject 
facility  expired  on  May  4, 1980. 
Production  at  the  facility  has  not 
declined  since  that  time. 

TA-W-9158:  U.S.  Industries  Inc.,  Lucas 
Steel  Div.,  Toledo,  OH 

Investigation  revealed  that  the 
workers  do  not  produce  an  articles  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-8148;  Admiral  Pattern  Works. 
Inc.,  Warren,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  industrial  patterns  are 
negligible. 

TA-W-8091;  Magnavox  Consumer 
Electronics  Co.,  Cabinet  Div.,  Jefferson 
City,  TN 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  cabinets  or  televisions  did 
not  increase  as  required  for 
certifications. 

TA-W~7912;  Dana  Corp.,  Hagerstown 
Distribution  Center,  Hagerstown,  IN 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  firm. 

TA-W~7302;  Lear  Siegler,  Inc., 
Automotive  Div.,  Detroit,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-7938:  Bendix  Corporation,  St. 
Joseph,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 


and  worker  separations  at  the  subject 
firm. 

TA-W-7962;  Dayco  Corporation, 
Automotive  Sales  Div.,  Waynesville,  NC 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  firm. 

TA-W-8373;  Ceramic  Elements,  Inc., 
South  Plainfield,  NJ 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  firm. 

TA-W-8714;  Bent  Tube  Inc., 

Fowlerville,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  firm. 

TA-W-9162;  JS-R  Fashions,  Inc., 

Paterson,  NJ 

Investigation  revealed  that  sales  by 
manufacturers  for  which  the  subject 
form  product  under  contract  did  not 
decline. 

TA~W-9429;  E.I.  Dupont  De  Nemours 
and  Co.,  Inc.,  Flint,  MI 

Investigation  revealed  (3)  has  not 
been  met.  Aggregate  U.S.  importants  of 
autonjkotive  coatings  are  negligible. 

TA-W-10,285;  National  Steel  Corp., 
Steamship  Div.,  Cleveland,  OH 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  The  workers’  firm 
does  not  produce  an  article  as  required 
for  certification  under  Section  223  of  the 
Trade  Act  of  1974. 

TA-W-8124;  Whittaker  Corp.,  Detroit, 

MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  The  workers’  firm 
does  not  produce  an  article  as  required 
for  certification  under  Section  223  of  the 
Trade  Act  of  1974. 

TA~W-8999;  Carron  and  Co.,  Inkster,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 
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TA-W-10,853;  Michigan  Metal 
Processing  Carp.,  Detroit,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  The  workers’  firm 
does  not  produce  an  article  as  required 
for  certification  under  Section  223  of  the 
Trade  Act  of  1974. 

TA-W-10,893:  Joseph  T.  Ryerson  and 
Son,  Inc.,  Indianapolis,  IN 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  The  workers’  firm 
does  not  produce  an  article  as  required 
for  certification  under  Section  223  of  the 
Trade  Act  of  1974. 

TA-W-8327;  Uniroyal,  Inc.,  Port 
Clinton,  OH 

Investigation  revealed  that  criterion 
(1)  has  not  been  met. 

TA-W-10,601;  Warrior  and  Gulf 
Navigation  Co.,  Port  Birmingham,  AL 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-8659;  General  Hose  Products, 
Inc.,  Fairfield,  NJ 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
custolhers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-8149;  Progress  Pa  tern  Div.,  Lear 
Siegler,  Inc.,  Southfield,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-7941  and  8209;  Machine  Rite 
Products,  Inc.,  Lagrange,  IN;  Metal 
Fabricating  Corp.,  Lawrenceburg,  TN 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  Hrm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-8109,  8110,  8111,  8112,  8113,  8114, 
and  8115;  Superior  Industries 
International,  Inc.;  Woodley  Ave.,  Van 
Nuys,  CA;  Keswick  St.,  Van  Nuys,  CA; 
Redwood  Ave.,  Los  Angeles,  CA;  South 
Westgate,  West  Los  Angeles,  CA; 
Gardena,  CA;  Rt.  53,  Itasca,  lU  and 
West  Bryn  Mawr,  Itasca,  IL 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 


customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-10,667,  10,677,  5 10678; 
Consolidation  Coal  Co.,  McDowell,  WV 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  coal  and  coke  did  not 
increases  as  required  for  certification. 

TA~W-9676;  Dana  Corp.,  Hopins,  MN 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  axles  did  not  increase  as 
required  for  certification. 

TA-W-9458;  P.R.  Die  and  Stamping 
Company,  Detroit,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-10,004;  Hub  Material  Company, 
Boston,  MA 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-8143;  Perfection  Pattern  and 
Mfg.  Co.,  Madison  Heights,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sale^declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-8144;  Automotive  Pattern 
Foundry  Tooling  Division,  Detroit,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm.  ^ 

TA-W-7793;  Modine  Manufacturing  Co., 
Paducah,  KY 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 


TA-W-8064;  Stamping  Service,  Inc., 
Detroit,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  of  the  subject  firm  indicated 
that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  firm. 

Affirmative  Determinations 

TA-W-8014  &  8014 A-F;  Dalton 
Industries,  Inc.;  Willoughby,  OH; 

Canton,  OH;  Lorain,  OH;  Solon,  OH; 
Cleveland,  OH;  Asheville,  NC;  and 
Columbus,  NC 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  28, 1979  and  before  June  1, 1980. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  October  27-31, 
1980.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  S-5314, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington. 
D.C.  20210  during  normal  working  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated;  November  3, 1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  80-348«0  Filed  11-6-80;  8:45  am| 

BILUNG  CODE  4S10-28-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INotice  (80-76)] 

NASA  Advisory  Council;  Meeting 
action:  Notice  of  Meeting  Extension. 

summary:  The  scheduled  meeting  on 
November  10, 1980,  of  The  NASA 
Advisory  Council,  Informal  Ad  Hoc 
Solar  System  Exploration  Committee, 
published  in  the  Federal  Register 
October  21, 1980  (45  FR  69602),  has  been 
extended  to  be  held  an  additional  day 
as  follows: 

NAME  OF  committee:  NASA  Advisory 
Council,  Informal  Ad  Hoc  Solar  System 
Exploration  Committee. 

DATE  AND  TIME:  November  10. 1980,  8:30 
a.m.-5:00  p.m.,  November  11, 1980,  9:00 
a.m.-12:00  noon. 

ADDRESS:  Board  of  Trustee’s  Room, 
Millikan  Library,  California  Institute  of 
Technology,  Pasadena,  California  91125. 
TYPE  OF  meeting:  Open — except  for  a 
closed  session  as  noted  in  the  agenda 
below. 
agenda: 

November  10, 1980 

8:30  a.m.-10:30  a.m.,  Introduction. 
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10:30  a.m.-12:00  noon.  Planning  Status. 
1:00  p.m.-4:00  p.m.,  Alternate  Planning. 
4:00  p.m.-5:00  p.m.,  Summary. 

November  11, 1980 

9:00.  a.m.-10:30  a.m..  Closed  Session 

(Discussion  of  Membership). 

10:30  a.m.-12:00  noon,  Alternate 

Planning  Continued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Diane  M.  Mangel.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/755-3728). 
SUPPLEMENTARY  INFORMATION:  The 
Informal  Ad  Hoc  Solar  System 
Exploration  Committee  was  established 
under  the  NASA  Advisory  Council  to 
translate  the  scientiHc  strategy 
developed  by  the  Committee  on 
Planetary  Exploration  (COMPLEX)  into 
a  realistic,  technically  sound  sequence 
of  missions  consistent  with  that  strategy 
and  with  resources  expected  to  be 
available  for  solar  system  exploration. 
The  committee  will  report  its  findings  to 
the  Council  and'to  NASA.  The 
chairperson  of  the  committee  is  Dr.  John 
E.  Naugle,  and  the  committee  is 
composed  of  four  other  members  of  the 
Council  and  its  standing  committees, 
who  will  meet  with  about  9  other  invited 
participants  and  certain  NASA 
personnel. 

The  meeting,  originally  announced  as 
a  one-day  open  meeting,  is  being 
extended  at  this  time  to  accommodate 
the  recently  identified  need  to  consider 
adding  additional  members  to  cover  any 
disciplines  not  adequately  covered  by 
the  original  membership.  For  this 
purpose,  a  portion  of  the  extension  will 
be  closed  to  the  public  from  9:00  a.m.  to 
10:30  a.m.,  on  November  11,  for  a 
discussion  of  the  qualifications  of 
additional  candidates  for  participation 
in  the  committee’s  study.  Such  a 
discussion  would  invade  the  privacy  of 
the  candidates  and  other  individuals 
involved.  Since  this  session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(6),  it  has  been  determined  that 
the  meeting  will  be  closed  to  the  public 
for  this  period  of  time.  The  remainder  of 
the  meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room 
(approximately  32  persons,  including 
committee  members  and  invited  meeting 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Russell  Ritchie, 

Deputy  Associate  Administrator  for  External 
Relations. 

November  3, 1980. 

|FR  Doc.  80-.14773  Filed  11-6-80:  B:4S  iim| 

BILUNG  CODE  7S10-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Robert  E.  Ricklefs;  Permit  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
action:  Notice  of  Permit  Applications 
Received  Under  Antarctic  Conservation 
Act  of  1978,  Pub.  L.  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATE:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  these  permit  applications 
by  December  8, 1980.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESS:  Comments  should  be 
addressed  to  Permit  Office,  Room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  D.C. 
20550. 

FDR  FURTHER  INFDRMATION  CONTACT: 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 

SUPPLEMENTAL  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  “Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora”  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  The  regulations  appeared  in 
final  form  in  the  June  7, 1979  Federal 
Register.  Additional  information  was 
published  in  the  July  31, 1980  Federal 
Register,  page  51004. 

The  application  received  is: 

1.  Applicant:  Robert  E.  Ricklefs, 
Department  of  Biology,  University  of 
Pennsylvania,  Philadelphia, 
Pennsylvania  19104. 

2.  Activities  for  which  Permit 
Requested.  Taking  (24  Adelie  penguin 
eggs,  24  Giant  Petrel  eggs,  24  Blue-eyed 
Shag  eggs,  12  South  Polar  Skua  eggs,  24 
Wilson’s  Storm  Petrel  eggs). 


Importing  into  the  U.S.A. 

'The  eggs  are  required  in  conjunction 
with  studies  on  the  tolerance  of  avian 
embryos  to  cooling.  Petrel  eggs  are 
frequently  abandoned  for  periods  of  one 
or  more  days,  but  although  egg 
temperature  drops  to  around  5°  C  during 
absences,  the  embryos  survive.  Embryos 
of  most  other  species  at  Palmer  Station 
cannot  tolerate  such  cooling. 

The  applicant  plans  to  measure  the 
metabolism  (oxygen  consumption)  of 
embryos  exposed  to  different 
temperatures  ranging  downward  from 
36°  C  to  the  point  at  which  metabolism 
is  no  longer  detectable. 

The  applicant  plans  to  test  the 
tolerance  of  embryos  exposed  to 
temperatures  of  20°  C  and  5°  C  for 
periods  of  2  hours,  24  hours,  and  72 
hours.  Three  eggs  will  be  tested  under 
each  combination  of  conditions.  Where 
feasible,  the  experiment  wilt  be  repeated 
with  eggs  collected  during  the  early  part 
of  the  incubation  and  during  the  late 
part. 

3.  Location:  Anvers  Island  and 
vicinity,  Antarctic  Peninsula. 

4.  Dates:  December  8, 1980  to  March 
31, 1981. 

Authority  to  take  this  action  has  been 
delegated  by  the  Director,  NSF  to  the 
Director,  Division  of  Polar  Programs. 
Edward  P.  Todd, 

Division  Director,  Division  of  Polar  Programs. 

|FR  Doc.  80-34792  Filed  11-6-80:  8:45  am] 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-348] 

Alabama  Power  Co.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  16  to  Facility 
Operating  License  No.  NPF-2  issued  to 
Alabama  Power  Company  (the  licensee), 
which  revised  Technical  Specifications 
for  operation  of  the  Joseph  M.  Farley 
Nuclear  Plant,  Unit  No.  1  (the  facility) 
located  in  Houston  County,  Alabama. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  lowers  the  core 
elevation  radial  peaking  factor,  Fxy,  for 
the  remainder  of  Cycle  2  and  for  the 
upcoming  Cycle  3. 

'The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
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Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  aniendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

The  licensee's  supplemental  filing 
dated  September  25,'  1980  contained  a 
portion  claimed  to  be  proprietary 
pursuant  to  10  CFR  2.790(b).  The  staff 
has  not  yet  completed  its  proprietary 
determination.  The  information  claimed 
to  be  proprietary  will  be  treated  as  such 
pending  our  determination.  The  non¬ 
proprietary  portion  of  the  September  25, 
1980  submittal  is  available  in  the  Public 
Document  Room. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  15, 1980  and 
the  non-proprietary  portion  of  the  letter 
dated  September  25, 1980,  (2) 
Amendment  No.  16  to  License  No.  NPF- 
2,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C, 
and  at  the  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street, 
Dothan,  Alabama  36303.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  October,  1980. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Chief,  Operating  Reactors  Branch 
Division  of  Licensing 

|FR  Ooc.  80-348M  Filed  11-6-80;  8:45  ani| 

BILUNG  CODE  7S90-01-M 


(Docket  No.  50-250] 

Florida  Power  and  Light  Co.;  issuance 
of  Amendment  of  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  60  to  Facility 
Operating  License  No.  DPR-31  issued  to 
Florida  Power  and  Light  Company  (the 
licensee],  which  revised  Technical 
Specifications  for  operation  of  the 
Turkey  Point  Plant  Unit  No.  3  (the 


facility]  located  in  the  Dade  County, 
Florida.  The  amendment  is  effective  as 
of  the  date  of  issuance. 

The  amendment  permits  continued 
operation  of  the  Turkey  Point  Plant  Unit 
3  for  six  equivalent  months  of  operation 
from  October  24, 1980  at  which  time  the 
steam  generators  shall  be  inspected. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
signiHcant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  signibcant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4]  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  22, 1980,  (2) 
Amendment  No.  60  to  License  No.  DPR- 
31,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  October,  1980. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Chief  Operating  Reactors  Branch,  #7 
Division  of  Licensing 

|FR  Doc.  86-34853  Filed  11-6-81);  8:45  am| 

BILLING  CODE  7590-01-M 


[Docket  Nos.  50-295  and  50-304] 

The  Zion  Inservice  Inspection 
Program;  Issuance  of  Amendments  To 
Approve  and  Provide  Relief  Where 
Appropriate;  Correction 

On  August  28, 1980,  a  “Notice  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses”  was  published  on 
page  45  FR  57612  which  incorrectly 
referenced  the  Commonwealth  Edison 


Company's  application  date.  The  correct 
application  date  should  have  been 
October  1, 1979  instead  of  October  26, 
1979. 

The  Notice  related  to  the  approval  of 
the  inservice  inspection  (ISI)  program  at 
the  Zion  Station,  Unit  Nos.  1  and  2 
located  in  Zion,  Illinois. 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  October,  1980. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Chief  Operating  Reactors  Branch  #7, 
Division  of  Licensing. 

|FK  Due.  80-348.53  Filed  11-6-86.  8:45  ain| 

BILLING  CODE  7590-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

President's  Commission  for  a  National 
Agenda  for  the  Eighties;  Meeting 

November  3, 1980. 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Executive  Committee  of  the 
President's  Commission  for  a  National 
Agenda  for  the  Eighties,  is  scheduled  for 
November  6, 1980,  from  7:00  p.m.  to  11:00 
p.m.  in  Washington,  D.C.  The  meeting 
will  be  held  in  the  Board  Room  of  the 
Federal  Home  Loan  Bank  Building,  1700 
G  Street,  N.W. 

The  purpose  of  the  meeting  is  to 
discuss  elements  of  the  Commission's 
report. 

Available  seats  will  be  assigned  on  a 
first-come  basis. 

The  meeting  will  be  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

President’s  Commission  for  a  National 
Agenda  for  the  Eighties,  Office  of 
Administration,  744  Jackson  Place, 
Northwest,  Washington,  D.C.  20006, 

(202)  275-0616, 

Brenda  Mayberry, 

Acting  Budget  and  Management  Officer. 

ire  Due.  80-:)4800  Filed  11-6-80:  8:45  am| 

BILLING  CODE  3110-01-M 


President’s  Commission  for  a  National 
Agenda  for  the  Eighties;  Meeting 

November  3, 1980. 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  that  a  meeting  of 
Panel  VIII  (The  Quality  of  American 
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Life)  of  the  President's  Commission  for  a 
National  Agenda  for  the  Eighties,  is 
scheduled  for  November  7, 1980  from 
7:30  a.m.  to  9:00  a.m.  The  meeting  will  be 
held  in  the  New  Executive  Office 
Building.  Room  8103, 17th  Street  and 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C. 

The  purpose  of  the  meeting  is  to 
discuss  elements  of  the  Panel's  draft 
report. 

Available  seats  will  be  assigned  on  a 
first-come  basis. 

The  meeting  will  be  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

President's  Commission  for  a  National 
Agenda  for  the  Eighties,  Office  of 
Administration,  744  Jackson  Place. 
Northwest.  Washington,  D.C.  20006. 

(202)  275-0616. 

Brenda  Mayberry, 

Acting  Budget  and  Management  Officer. 

|FK  !)<><..  H0-34HI0  KiliKl  Il-G-HO-  H:4.';  anil 

BILLING  CODE  3110-01-M 


Office  of  Personnel  Management 

SES  Performance  Review  Board 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  two  additional  members  of  the 
Performance  Review  Board. 

DATE:  November  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Nordsieck,  Career 
Management  Division,  Office  of 
Personnel,  Office  of  Personnel 
Management,  1900  “E"  Street.  NW. 
Washington.  DC  20415  (202-632-7484). 
SUPPLEMENTARY  INFORMATION:  Sec. 
4314(c)(1)  through  (5)  of  title  5.  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Office  of  Personnel  Management. 

Kathryn  Anderson  Fetzer, 

Assistant  Issuance  System  Manager. 

The  following  two  individuals  are 
additions  to  the  Senior  Executive 
Service  Performance  Review  Board: 

1.  Benita  Sidwell,  Deputy  Director  of 
Administration,  Goddard  Space  Flight 
Center,  National  Aeronautics  and 
Space  Administration. 


2.  Vincent  J.  Hearing.  Deputy  Assistant 
Secretary  for  Administration. 
Department  of  Housing  and  Urban 
Development. 

|KK  Due:  MI-MHOI  Hied  8>«r>  uflil 

BILLING  CODE  632S-01-M 


POSTAL  SERVICE 

Privacy  Act  of  1974;  System  of 
Records  Modification  and  Addition  of 
New  System  of  Records 

agency:  U.S.  Postal  Service. 

ACTION:  Advance  notice  of  modification 
to  one  existing  system  of  records  and  of 
the  creation  of  a  new  system  of  records. 

summary:  The  primary  purpose  of  this 
document  is  to  provide  information  for 
public  comment  concerning  the  Postal 
Service’s  proposal  to  add  a  new  routine 
use  to  system  USPS  120.098.  Personnel 
Records — Office  of  Workers’ 
Compensation  Program  (OWCP)  Record 
Copies,  and  to  create  a  new  system  of 
records,  USPS  120.099,  Personnel 
Records — Injury  Compensation  Payment 
Validation  Records. 

date:  Comments  must  be  received  on  or 
before  December  8, 1980. 
address:  Comments  may  be  mailed  to 
Records  Officer,  U.S.  Postal  Service,  475 
L’Enfant  Plaza  West.  SW„  Washington, 
D.C.  20260,  or  delivered  to  Room  3321  at 
the  above  address  between  8:15  a.m. 
and  4:45  p.m.  Comments  received  may 
also  be  inspected  in  Room  3321  between 
8:15  a.m.  and  4:45  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  J.  Smith,  (202)  245-5568. 
SUPPLEMENTARY  INFORMATION:  The 
Postal  Service  is  planning  to  begin 
identifying  current  and  former  postal 
employees  who  have  received  injury 
compensation  payments  concurrently 
with  payments  under'another  benefit 
program.  The  information  to  be 
maintained  will  be  valuable  in 
evaluating  the  extent  of  dou'ole 
payments,  determining  validity  of 
suspected  cases  of  fraud,  seeking 
remunerative  action,  and  establishing  a 
basis  for  proposing  legislation  that  could 
effectively  reduce  unwarranted  double 
payments  in  the  future.  Preliminary 
analyses  indicate  that  significant  cost 
savings  to  the  Postal  Service  and  the 
general  public  may  result. 

Various  precautions  will  be  taken  to 
protect  the  privacy  of  Postal  Service 
employees:  (a)  Miniihal,  retention 
periods  will  be  established  for  all 
records  created:  (b)  the  files  will  be 
purged  of  cases  that  do  not  involve 
improper  payments  after  completion  of 
operational  phases  which  result  in  such 
determinations;  (c)  the  flow  of 


information  between  the  various  Postal 
Service  facilities  will  be  channeled 
through  specific  points:  and  (d)  the 
parties  involved  will  provide  adequate 
safeguards  while  using  this  information. 

System  Modification  to  Add  New 
Routine  Use 

On  a  one-time  basis,  the  Postal 
Service  proposes  to  disclose  a  limited 
amount  of  information  about  plan 
members  to  respective  Federal  health 
benefit  carriers.  This  information  will  be 
used  to  identify  postal  employees  who 
have  received  compensation  payments 
for  the  same  injury  from  both  the  Postal 
Service  and  the  carrier.  Accordingly, 
system  USPS  120.098,  Personnel 
Records — Office  of  Workers’ 
Compensation  Program  (OWCP) 

Records  Copies,  120.098.  is  modified  to 
add  a  new  temporary  routine  use  to 
allow  this  disclosure  as  follows: 

“7.  (Temp.)  Disclosure  of  information 
about  plan  members  may  be  made  to 
respective  health  benefit  carriers  for  a 
one-time  comparison  with  the  carriers’ 
claim/payment  files.  (Note:  This  routine 
use  will  be  in  effect  for  a  period  of  one 
year  from  its  effective  date.)” 

System  120.098  is  reprinted  herein 
with  the  proposed  routine  use  inserted. 

Proposed  Creation  of  One  New  System 

The  Postal  Service  proposes  to  create 
a  new  system  of  records,  namely.  USPS 
120.99,  Persormel  Records — Injury 
Compensation  Payment  Validation 
Records,  120.099.  USPS  120.099  is  being 
created  to  provide  the  capability  to 
identify  employees  who  receive  double 
compensation  payments  for  the  same 
injury.  The  system  will  also  be  used  to 
take  necessary  follow-up  actions  on  a 
case-by-case  basis.  It  will  contain 
information  already  existing  in  other 
Postal  Service  Privacy  Act  systems  of 
records.  This  information  will  be 
extracted  from  those  systems  and 
included  in  USPS  120.099  whenever  a 
record  for  an  individual  appears  in  both 
USPS  120.098  and  another  system.  Also, 
it  will  include  information  gathered  from 
Federal  health  benefit  carriers  about 
employees  who  have  received  both 
insurance  and  injury  compensation 
payments  for  the  same  injury. 
Accordingly,  proposed  system  USPS 
120.099  is  included  for  comment. 

W.  Allen  Sanders, 

Associate  General  Counsel  General  Law  and 
Administration. 

USPS  120.098 

SYSTEM  NAME: 

Personnel  Records — Office  of 
Workers  Compensation  Program 
OWCPl.  Record  Copies  120098 
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SYSTEM  LOCATION: 

All  postal  facilities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Postal  employees  who  have 
voluntarily  Hied  for  injury 
compensation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  Department  of  Labor  forms 
consisting  of  claims  and  supporting 
information.  Postal  Service  forms  and 
correspondence  related  to  the  claim; 
automated  payments  and  accounting 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

39  U.S.C.  1005. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Purpose — This  information  is  used  to 
provide  injury  compensation  to 
qualifying  employees  and  to  maintain  a 
record  of  the  events  as  a  basis  for 
managerial  decisions. 

Use — 

1.  To  provide  information  to  the 
Department  of  Labor  for  the  purpose  of 
determining  whether  a  claimant 
qualifies  for  compensation  and  to  what 
extent  qualification  applies. 

2.  Pursuant  to  the  National  Labor 
Relations  Act,  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

3.  Disclosure  may  be  made  to  a 
congressional  offlce  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  May  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set  forth  in  that  circular. 

5.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent, 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
of  administrative  body. 

6.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether 
international.  Federal,  State  or  local, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule. 


regulation  or  order  issued  pursuant 
thereto. 

7.  (Temp.)  Disclosure  of  information 
about  plan  members  may  be  made  to 
respective  health  benefit  carriers  for  a 
one-time  comparison  with  the  carriers’ 
claim/payment  files. 

Note. — This  routine  use  will  be  in  effect  for 
a  period  of  one  year  from  its  effective  date. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Printed  forms  and  correspondence. 

Note:  In  some  cases,  the  USPS  by 
agreement  with  the  Department  of  Labor 
(DOL),  temporarily  stores  original  case  files. 
These  Hies  are  considered  to  be  DOL  records 
to  which  DOL  rather  than  USPS  regulations 
apply. 

Continuation  of  pay  and  DOL  charge- 
back  information  in  stored  on  computer 
media. 

retrievabiuty: 

Records  are  retrieved  alphabetically 
by  name  and  social  security  number. 

safeguards: 

Maintained  in  locked  filing  cabinets 
within  the  exclusive  custody  of  the 
injury  compensation  control  point. 
Automated  records  are  protected 
through  computer  password  security, 
encryptions,  and/or  a  computer 
software  security  system.  ' 

retention  and  disposau 

OWCP  case  Hies  are  maintained  for 
five  years  after  employee  has  left  the 
Postal  Service,  then  destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

APMG,  Employee  Relations 
Department,  and  APMG,  Finance 
Department,  Headquarters. 

NOTIFICATION  PROCEDURE: 

Employees  wishing  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  should  address 
inquiries  to  the  head  of  the  facility 
where  employed.  Headquarters 
employees  should  submit  requests  to  the 
System  manager. 

RECORD  ACCESS  PROCEDURES: 

See  NOTinCATION  PROCEDURE 
above. 

Note. — ^The  original  case  file  (in  most 
cases)  is  maintained  by  OWCP  and  must  be 
requested  from  that  organization  as  provided 
for  under  Department  of  Labor  Privacy  Act 
System  DOL/EAS-13. 

CONTESTING  RECORD  PROCEDURES: 

The  contents  of  OWCP  records  may 
be  contested  only  by  contacting  OWCP 
as  provided  for  under  the  Department  of 
Labor  Privacy  Act  System  DOL/EAS-13. 


RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
claimant,  the  supervisor,  witnesses, 
physicians,  and  Department  of  Labor. 

USPS  120.099 

SYSTEM  NAME: 

Personnel  Records — Injury 
Compensation  Payment  Validation 
records,  120.099. 

SYSTEM  LOCATION: 

All  postal  facilities  having  injury 
compensation  units.  Inspection  Service 
offices  from  which  an  investigation  is 
conducted.  National  Headquarters  and 
Postal  Data  Centers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Current  and  former  Postal  Service 
employees  who  have  received  or  are 
receiving  injury  compensation  program 
payments. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Lists  of  individuals  whose  names 
appear  in  two  systems  of  records, 
research  case  records,  remuneration  and 
investigative  records  related  to  injury 
compensation  paid  to  current  and 
former  employees  by  the  Postal  Service. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

39  U.S.C.  1001,  39  U.S.C.  1005. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Purpose — This  information  is  used  to 
identify  instances  in  which  improper 
double  payments  have  been  or  are  being 
made  to  Postal  Service  employees  who , 
have  filed  injury/sickness  compensation 
claims  and  to  maintain  records  of  this 
event  as  a  basis  for.  Detecting  fraud; 
seeking  remuneration  and/or  legal 
actions;  reporting  the  extent  of  double 
payments  nationwide;  and  for  proposing 
corrective  legislation. 

Use: 

1.  (Temp.)  Disclosure  of  information 
about  plan  members  may  be  made  to 
respective  health  benefit  carriers  for  a 
one-time  comparison  with  the  carriers’ 
claim/payment  Hies. 

Note. — ^This  routine  use  will  be  in  effect  for 
a  period  of  one  year  from  its  effective  date. 

2.  Pursuant  to  the  National  Labor 
Relations  Act,  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

3.  Disclosiu'e  may  be  made  to  a 
congressional  office  from  the  record  of 
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an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  May  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set  forth  in  that  circular. 

5.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent, 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
of  administrative  body. 

6.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether 
international.  Federal,  State  or  local, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  reports,  paper  records, 
correspondence  and  research  records. 

Note. — These  files  are  considered  to  be 
USPS  records  to  which  USPS  regulations 
apply. 

RETRIEV  ability: 

Records  are  retrieved  by  social 
security  number. 

SAFEGUARDS: 

These  restricted  files  are  maintained 
in  locked  file  cabinets.  Access  to 
automated  records  is  protected  through 
a  computer  security  system,  file 
encryption,  and/or  password  protection. 

RETENTION  AND  DISPOSAL! 

a.  Computer  reports. 

(1)  Initial  data  collection  reports  and 
master  file/tape  are  maintained  for  3 
years  and  destroyed  by 
depersonalization. 

(2)  Subsequent  reports  containing 
affirmative  identifications  become  part 
of  research  case  records. 

b.  Research  case  records  (copies  of 
records  from  other  systems — includes 
computer  reports,  paper  records,  and 
correspondence). 

(1)  If  research  determines 
nonapplicability,  destroy  by  burning  or 
shredding,  6  months  after  such 
determination  is  made. 

(2)  If  research  determines 
applicability,  research  records  then 
become  (a)  part  of  an  investigative  case 


file  and  fall  within  system  USPS  060.010, 
Inspection  Requirements  Investigative 
File  System  (refer  to  USPS  080.010  for 
retention  and  disposal  instructions],  or 
(b)  a  remuneration  case  Hie  which  is 
maintained  for  2  years  and  destroyed  by 
burning  or  shredding. 

Extra  copies  of  research  records  are 
destroyed  at  the  time  a  remuneration  or 
investigative  case  file  is  created. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

APMG,  Employee  Relations 
Department,  Headquarters. 

NOTIFICATION  PROCEDURE: 

Employees  or  former  employees 
wishing  to  know  whether  information 
about  them  is  maintained  in  this  system 
of  records  should  address  inquiries  to 
the  System  manager. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedure  above. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  Postal 
Service  injury  compensation  case  files, 
payment  records  and  employment 
records  as  found  in  USPS  Privacy  Act 
Systems:  USPS  050.020, 120.070,  and 
120.098;  Social  Security  A^dministration 
death  files;  and  pertinent  Federal  health 
benefit  carriers’  claim/payment  files. 

|FR  Doc.  81)44727  Filed  11-6-80;  8:45  am| 

BILUNG  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  21774;  (70-6514)] 

Arkansas  Power  &  Light  Co.,  Et  al.; 
Proposed  Issuance  and  Sale  of  Notes 
to  Banks  and  Commercial  Paper 

■  November  3, 1980. 

In  the  matter  of  Arkansas  Power  & 
Light  Co.,  First  National  Building,  Little 
Rock,  Arkansas  72203,  Louisiana  Power 
&  Light  Company,  142  Delaronde  Street, 
New  Orleans,  Louisiana  70174, 
Mississippi  Power  &  Light  Company, 
Electric  Building,  Jackson,  Mississippi 
39205,  and  New  Orleans  Public  Service 
Inc.,  317  Baronne  Street,  New  Orleans, 
Louisiana  70112. 

Notice  is  hereby  given  that  Arkansas 
Power  &  Light  Company  (“Arkansas”), 
Louisiana  Power  &  Light  Company 
(“Louisiana”),  Mississippi  Power  &  Light 
Company  (“Mississippi”),  and  New 
Orleans  Public  Service  Inc.  (“New 
Orleans”),  electric  utility  subsidiaries  of 
Middle  South  Utilities,  Inc.,  a  registered 
holding  company,  have  filed  a 
declaration  with  this  Commission 


pursuant  to  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”), 
designating  Sections  6(a]  and  7  of  the 
Act  as  applicable  to  the  following 
jfroposed  transactions.  All  interested 
persons  are  referred  to  the  declaration, 
which  is  summarized  below,  for  a 
complete  statement  of  the  proposed 
transaction. 

Arkansas,  Louisiana,  Mississippi,  and 
New  Orleans  currently  have  in  effect 
separate  programs  under  which  each  of 
them  is  authorized  to  issue  and  sell 
unsecured  short-term  promissory  notes 
(including  commercial  paper)  to  various 
commercial  banks  and/or  a  dealer  in 
commercial  paper  to  meet  its  interim 
financing  requirements.  (See  Fite  Nos. 
70-6381,  70-6225,  70-6408,  and  70-6369, 
respectively.)  Arkansas,  Louisiana, 
Mississippi,  and  New  Orleans  each 
j)roposes  now  to  revise  the  foregoing 
programs  and  to  issue  and  sell 
individually  from  time  to  time  through 
June  30, 1982,  unsecured  short-term 
promissory  notes  (including  commercial 
paper)  to  various  commercial  banks 
and/or  a  dealer  in  commercial  paper  in 
aggregate  principal  amounts  outstanding 
at  any  one  time  equal  to  the  lesser,  from 
time  to  time,  of  (i)  $170,000,000, 
$190,000,000,  $45,000,000,  and 
$22,000,0(X),  respectively,  or  (ii)  10 
percent  of  the  aggregate  of  (a)  the  total 
principal  amount  of  all  bonds  or  other 
securities  representing  secured 
indebtedness  issued  or  assumed  and 
then  outstanding  and  (b)  the  capital  and 
surplus  of  each  company  as  then  stated 
on  its  books  of  account  (which  10 
percent  is  the  maximum  principal 
amount  of  unsecured  short-term 
borrowings  permissible  under  the 
provisions  of  the  respective  charters 
without  the  appropriate  consent  of  their 
respective  preferred  stockholders).  On 
the  basis  of  the  foregoing  10  percent 
restriction,  Arkansas,  Louisiana, 
Mississippi,  and  New  Orleans  would 
have  been  permitted,  as  of  July  31, 1980, 
to  issue  and  sell  short-term  promissory 
notes  (including  commercial  paper)  in 
aggregate  principal  amounts  of  up  to 
$163,500,000,  $157,800,000,  $37,600,000, 
and  $23,000,000,  respectively.  Subject  to 
the  foregoing  limitations,  the  nature  of 
each  issue  of  such  notes  (including 
commercial  paper)  will  be  determined  in 
the  light  of  the  then  prevailing  market 
conditions  and  other  factors. 

It  is  stated  that  in  accordance  with  the 
past  practices,  short-term  bank 
borrowings  will  be  made  by  each  of  the 
companies  from  a  group  of  commercial 
banks  which  are  located  in  the  general 
service  area  of  the  respective  company 
(“Territorial  Banks”).  In  addition,  each 
of  the  companies  intends  to  effect  short- 
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term  borrowings  under  consolidated 
“either/or”  lines  of  credit  established 
with  a  group  of  commercial  banks 
located  outside  the  general  service  areas 
of  the  companies  (“Non-territorial 
Banks”).  Under  the  proposed  “either/ or" 
borrowing  arrangements,  each  of  the 
Non-territorial  Banks  would  provide  a 
single  line  of  credit  which  would  be 
available  to  any  and  all  of  the 
declarants.  It  is  stated  that  this 
consolidation  of  credit  lines  is  expected 
to  be  preferable  to  existing 
arrangements  whereby  each  of  the 
companies  currently  maintains  separate 
lines  with  various  Non-territorial  Banks 
in  that  it  will  allow  for  the  maintenance 
of  lines  of  credit  for  the  declarants,  on 
an  aggregate  basis,  at  the  minimum 
levels  necessary  to  provide  adequate 
amounts  of  capital  as  required  from  time 
to  time,  will  minimize  the  related  costs 
of  borrowing,  including  commitment 
fees  and/or  compensating  balance 
requirements,  and  will  afford  the  Middle 
South  System  greater  control  over  the 
cost  of  short-term  funds. 

The  notes  proposed  to  be  issued  and 
sold  by  each  company  to  the  territorial 
Banks  and  the  Non-territorial  Banks  will 
be  in  the  form  of  unsecured  promissory’ 
notes,  will  be  payable  not  more  than  270 
days  from  the  date  of  issuance  with  the 
right  of  renewal,  will  bear  interest  at  a 
rate  per  annum  no  greater  than  the 
prime  commercial  bank  rate  in  effect  at 
the  lending  bank  on  the  date  of  issuance 
or  renewal  or  from  time  to  time 
depending  upon  the  requirements  of  the 
lending  bank,  and  will,  at  the  option  of 
the  company,  or,  under  certain 
circumstances,  w'ith  the  consent  of  the 
lending  bank,  be  prepayable,  in  whole 
or  in  part,  at  any  time  without  premium 
or  penalty. 

Each  of  the  declarants  maintains 
accounts  with  its  Territorial  Banks,  and, 
although  balances  in  these  accounts 
may  be  deemed  to  be  compensating 
balances,  these  accounts  are  working 
accounts,  and  fluctuations  in  their 
balances  do  not  reflect  or  depend  upon 
fluctuations  in  the  amounts  of  bank 
loans  outstanding.  Assuming  that  a  20% 
compensating  balance  is  maintained 
and  assuming  a  13.5%  per  annum  prime 
commercial  bank  rate,  the  effective 
interest  cost  for  borrowings  from 
Territorial  Banks  would  be  16.875%  per 
annum. 

With  respect  to  borrowings  from  the 
Non-territorial  Banks,  it  is  anticipated 
that  the  Non-territorial  Banks  will 
require  the  maintenance  of 
compensating  balances  and/or  the 
payment  of  commitment  fees  with 
respect  to  the  amount  of  loan 
commitments  and/or  loans  outstanding. 


but  in  no  case  will  the  total  of  such 
compensating  balances  exceed  12%. 
Assuming  that  a  12%  compensating 
balance  is  maintained  and  assuming  a 
13.5%  per  annum  prime  commercial 
bank  rate,  the  effective  interest  cost  for 
borrowings  from  Non-territorial  Banks 
would  be  15.34%  per  annum. 

The  proposed  commercial  paper  will 
be  in  the  form  of  unsecured  promissory 
notes  with  varying  maturities  not  to 
exceed  270  days,  the  actual  maturities  to 
be  determined  by  market  conditions, 
effective  cost  of  money  to  the  respective 
declarant,  and  such  company’s 
anticipated  cash  requirements  at  the 
time  of  issuance.  In  accordance  with  the 
established  custom  and  practices  in  the 
market,  the  proposed  commercial  paper 
will  not  be  payable  prior  to  maturity. 
Each  company  proposes  to  issue, 
reissue,  and  sell  the  commercial  paper 
directly  to  a  dealer  in  commercial  paper 
(“Dealer”)  at  a  discount  which  will  not 
be  in  excess  of  the  discouht  rate  per 
annum  prevailing  at  the  date  of  issuance 
for  commercial  paper  of  comparable 
quality  of  that  particular  maturity  sold 
by  public-utility  issuers  to  commercial 
paper  dealers. 

No  commission  or  fee  will  be  payable 
in  connection  with  the  issuance  and  sale 
of  the  commercial  paper.  Each  Dealer, 
as  principal,  will  reoffer  and  sell  the 
commercial  paper  at  the  customary 
discount  rate  for  commercial  paper. 

Each  Dealer  in  reoffering  the 
commercial  paper  will  limit  the  reoffer 
and  sale  to  a  non-public  customer  list 
for  each  declarant  containing  not  more 
than  200  buyers  of  commercial  paper.  It 
is  anticipated  that  the  commercial  paper 
will  be  held  by  the  buyers  to  maturity; 
however,  each  Dealer  may,  if  desired  by 
a  buyer,  repurchase  the  commercial 
paper  for  resale  to  others  on  the  list  of 
customers. 

As  of  July  31, 1980,  the  construction 
programs  of  the  declarants  in  1981  and 
1982  are  estimated  to  result  in  the 
following  expenditures: 


(In  thousands  o(  dollarsl 


Arkansas 

Louisiana 

Mlssis- 

SW 

New 

Orleans 

1981 . 

S308.100 

5280,200 

$158,700 

S25.200 

1982 . 

168,500 

293.800 

84.900 

27.900 

The  net  proceeds  to  be  received  by 
the  companies  from  the  issuance  and 
sale  of  the  notes  (including  commercial 
paper)  referred  to  herein,  together  with 
other  funds  available,  from  time  to  time, 
to  the  companies  from  their  operations 
or  derived  from  the  issuance  and  sale  of 
long-term  debt  and/or  equity  securities. 


will  be  applied  to  their  construction 
programs  and  other  lawful  purposes. 

The  declarants  request  that  they  be 
granted  authority  to  file  individually  and 
on  a  quarterly  basis  their  certifrcates 
under  Rule  24. 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed 
transactions  are  estimated  not  to  exceed 
$10,000,  including  legal  fees  of  $5,000.  It 
is  stated  that  no  state  commission  and 
no  federal  commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transactions. 

Notice  if  further  given  that  any 
interested  person  may,  not  later  than 
November  28, 1980,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  fact  or  law  raised  by  the  filing  which 
he  desires  to  controvert:  or  he  may 
request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington, 

D.C.  20549.  A  copy  of  such  request 
should  be  served  personally  or  by  mail 
upon  the  declarants  at  the  above-stated 
address,  and  proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  At  any  time  after  said  date, 
the  declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
General  Rules  and  Regulations 
promulgated  under  the  Act.  or  the 
Commission  may  grant  exemption  from 
such  rules  as  provided  in  Rules  20(a) 
and  100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

im  Uoc.  80-34759  Filed  11-6-80;  8.4.5  .im) 
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IRel.  No.  21773;  (70-6498)] 

Arkansas  Power  &  Light  Co.;  Proposal 
To  Issue  and  Sell  First  Mortgage 
Bonds  at  Competitive  Bidding 

November  3, 1980. 

Notice  is  hereby  given  that  Arkansas 
Power  &  Light  Company  (“Arkansas"), 
First  National  Buidling,  Little  Rock, 
Arkansas  72203,  an  electric  utility 
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subsidiary  company  of  Middle  South 
Utilities,  Inc.,  a  registered  holding 
company,  has  filed  with  this 
Commission  a  declaration  pursuant  to 
the  Public  Utility  Holding  Company  Act 
of  1935  (“Act”),  designating  Section  6(b) 
of  the  Act  and  Rule  50  promulgated 
thereunder  as  applicable  to  the 
proposed  transaction.  All  interested 
persons  are  referred  to  the  declaration, 
which  is  summarized  below,  for  a 
complete  statement  of  the  proposed 
transaction. 

Arkansas  proposes  to  issue  and  sell  at 
competitive  bidding  up  to  $70,000,000  in 
principal  amount  of  its  first  mortgage 
bonds  (“Bonds")  of  a  series  having  a 
term  of  not  less  than  five  nor  more  than 
thirty  years.  Arkansas  will  determine, 
and  give  notice  to  bidders  of,  the 
principal  amount  of  the  Bonds,  if  less 
than  $70,000,000,  and  of  the  maturity 
date  of  the  Bonds  on  a  business  day  and 
not  later  than  24  hours  prior  to  the  time 
fixed  for  the  presentation  of  the  bids. 

The  interest  rate  of  the  Bonds,  (which 
will  be  a  multiple  of  Vs  of  1%)  and  the 
price,  exclusive  of  accrued  interest,  to 
be  paid  to  Arkansas  for  the  Bonds 
(which  will  not  be  less  than  100%  nor 
more  than  102%  of  the  principal  amount 
thereof)  will  be  determined  by 
competitive  bidding. 

The  Bonds  are  to  be  issued  as  a  new 
series  of  Arkansas’  First  Mortgage 
Bonds  under  its  Mortgage  and  Deed  of 
Trust,  dated  as  of  October  1, 1944,  to 
Guaranty  Trust  Company  of  New  York 
(currently  known  as  Morgan  Guaranty 
Trust  Company  of  New  York)  and  Henry 
A.  Theis  (John  W.  Flaherty,  successor), 
as  Trustees,  as  heretofore  supplemented 
and  as  proposed  to  be  further 
supplemented  by  a  Thirty-second 
Supplemental  Indenture  (“Supplemental 
Indenture”)  thereto.  The  Supplemental 
Indenture  will  include  a  prohbition,  for  a 
period  of  not  more  than  five  years, 
against  refunding  the  Bonds,  directly,  or 
indirectly,  with  the  proceeds  of  funds 
borrowed  at  a  lower  effective  interest 
cost. 

Arkansas  proposes  to  use  the  net 
proceeds  derived  from  the  issuance  and 
sale  of  the  Bonds  for  the  payment  of  a 
portion  of  the  short-term  indebtedness 
incurred  or  estimated  to  be  incurred  for 
financing  Arkansas’  construction 
program.  Arkansas’  1980  construction 
program  is  expected  to  result  in 
expenditures  of  approximately 
$283,600,000. 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed 
transaction  are  estimated  to  be  $190,000. 
Legal  fees  of  counsel  for  the  successful 
bidders  are  estimated  at  $20,000.  It  is 
stated  that  the  Arkansas  Public  Service 
Commission  and  the  Tennessee  Public 


Service  Commission  have  jurisdiction 
over  the  proposed  transaction  and  that 
no  other  state  commission  and  no 
federal  commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transaction. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  3, 1980,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  declaration  which  he 
desires  to  controvert;  or  he  may  request 
that  he  be  notified  if  the  Commission 
sho'uld  order  a  hearing  thereon.  Any 
such  request  should  be  addressed; 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  such  request  should  be  served 
personally  or  by  mail  upon  the  declarant 
at  the  above  stated  address,  and  proof 
of  service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  declaration,  as  filed  or  as 
it  may  be  amended,  may  be  permitted  to 
become  effective  as  provided  in  Rule  23 
of  the  General  Rules  and  and 
Regulations  promulgated  under  the  Act, 
or  the  Commission  may  grant  exemption 
from  such  rules  as  provided  in  Rules 
20(a)  and  100  thereof  or  take  such  other 
action  as  it  may  deem  appropriate. 
Persons  who  request  a  hearing  or  advice 
as  to  whether  a  hearing  is  ordered  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsinunons, 

Secretary. 

im  Doc.  80-34762  Filed  11-&-80: 8;45  Hm] 
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[Release  No.  21771;  (70-6476)] 

The  Columbia  Gas  System,  Inc.,  and 
Columbia  Gulf  Transmission  Co.; 
Proposal  To  Enter  Into  Partnership 
Agreements  Relating  to  Construction 
and  Ownership  of  Natural  Gas  Pipeline 
and  To  Issue  and  Sell  Notes  in  Support 
Thereof 

October  31. 1980. 

Notice  is  hereby  given  that  the 
Columbia  Gas  System,  Inc. 
(“Columbia”),  20  Montchanin  Road, 
Wilmington,  Delaware  19807,  a 
registered  holding  company,  and 
Columbia  Gulf  Transmission  Company 
(“Columbia  Gulf’),  3805  West  Alabama 
Ave.,  Houston,  Texas  77027,  a  wholly 
owned  natural  gas  transmission 


7,  1980  /  Notices 


subsidiary  of  Columbia,  have  filed  an 
application-declaration  and  an 
amendment  thereto  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
(“Act”),  designating  Sections  6(b),  9  and 
10  of  the  Act  and  Rule  51  promulgated 
thereunder  as  applicable  to  the 
following  proposed  transactions.  All 
interested  persons  are  referred  to  the 
application-declaration,  which  is 
summarized  below,  for  a  complete 
statement  of  the  proposed  transactions. 

Columbia  Gulf  and  four  other 
unaffiliated  natural  gas  transmission 
companies  have  entered  into 
partnership  agreements  which  relate  to 
construction  and  ownership  of  a  new 
800  mile  natural  gas  pipeline  system,  to 
be  known  as  the  Trailblazer  system, 
through  which  new  supplies  of  natural 
gas  being  developed  in  Wyoming,  Utah. 
Idaho,  Nebraska  and  Colorado  will  be 
transported,  directly  and  by 
displacement,  to  the  mid-western  and 
eastern  markets  owned  by  the  partners. 
The  partners  are  Colorado  Interstate 
Gas  Company  (“Colorado”),  Columbia 
Gulf,  Mountain  Fuel  Resources,  Inc. 
(“Resources”),  Natural  Gas  Pipeline 
Company  of  America  (“Natural”),  and 
Northern  Natural  Gas  Company 
(“Northern”),  hereafter  referred  to  as  the 
Companies. . 

The  Trailblazer  system,  which  is 
estimated  to  cost  $533  million,  will  be 
comprised  of  three  segments.  The 
western  segment,  referred  to  as  the 
Overthrust  Pipeline  and  named  for  the 
“Overthrust”  discovery  areas,  will  be 
approximately  88  miles  long  and  will 
cost  an  estimated  $57  million.  It  will  be 
jointly  owned  by  all  five  partners  and 
will  be  designed,  constructed  and 
operated  by  Resources.  Construction 
will  be  initially  financed  out  of  $17.1 
million  in  partnership  equity 
contributions  (Columbia  Gulfs 
contribution  will  be  approximately  $3.4 
million)  and  the  remaining  $39.9  million 
with  bank  loans.  The  short-term  bank 
loans  .will  be  repaid  with  proceeds  from 
the  subsequent  issuance  of  long-term 
debt  securities.  The  debt  securities 
issued  will  be  an  obligation  of  the 
partnership,  not  of  Columbia  Gulf  or  any 
of  the  partners.  Initial  capacity  of  this 
pipeline  will  be  approximately  400 
million  cubic  feet  per  day. 

The  middle  segment,  (Colorado 
Interstate  Pipeline,  will  extend 
approximately  264  miles  from  near  Rock 
Springs,  Wyoming  to  a  point  south  of 
Cheyenne,  Wyoming,  near  Rockport, 
Colorado  and  will  cost  an  estimated 
$195  million.  This  segment  will  be 
owned,  built,  financed  and  operated  by 
Colorado  and  will  have  an  initial 
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capacity  when  completed  of  665  million 
cubic  feet  of  gas  per  day. 

The  eastern  segment,  known  as  the 
Trailblazer  Pipeline,  will  be  jointly 
owned  by  Natural,  Columbia  Gulf  and 
Northern,  and  will  transport  gas 
supplies  eastward  for  those  partners. 
Total  cost  of  this  segment,  which  will 
consist  of  445  miles  of  36  inch  diameter 
pipeline,  is  estimated  at  approximately 
$281  million.  Natural,  or  its  affiliate,  will 
design,  construct,  and  operate  this 
segment,  which  will  have  an  initial 
operating  capacity  of  525  million  cubic 
feet  of  gas  per  day.  Construction  will  be 
initially  financed  out  of  $84.3  million  in 
equity  contributions  and  the  remainder 
with  term  bank  loans.  Columbia's  equity 
contribution  to  the  Trailblazer  Pipeline 
segment  will  total  approximately  $28.1 
million.  The  term  bank  loans  for  the 
Trailblazer  Pipeline  facilities  will  be 
repaid,  at  prevailing  rates,  with 
proceeds  from  a  subsequent  permanent 
hnancing  program  consisting  of  some 
combination  of  debt  securities.  The 
precise  combination  and  provisions  of 
the  securities  to  be  issued  will  depend 
upon  market  conditions  at  the  time  such 
securities  are  sold.  The  debt  securities 
issued  will  be  an  obligtion  of  the 
partnership,  not  of  Columbia  Gulf, 
Natural  or  Northern. 

Columbia  Gulf  proposes  to  participate 
in  the  construction  and  ownership  of  the 
Overthrust  and  Trailblazer  Pipeline 
segments  of  the  Trailblazer  system 
through  its  membership  in  the 
Overthrust  Pipeline  Company  General 
Partnership  Agreement  {“Overthrust 
Pipeline  Company”)  and  the  Trailblazer 
Pipeline  Company  General  Partnership 
Agreement  {“Trailblazer  Pipeline 
Company”),  each  of  which  is  dated 
September  20, 1979,  and  amended  and 
restated  as  of  February  21, 1980.  The 
central  segment  of  the  Trailblazer 
system,  to  be  constructed,  financed, 
owned  and  operated  by  Colorado  alone, 
did  not  require  any  partnership 
agreement  covering  all  three  pipeline 
segments,  which  together  form  the 
Trailblazer  system.  However,  an 
agreement  covering  all  three  pipeline 
segments  was  also  entered  into  on 
September  20, 1979,  and  amended  and 
restated  as  of  February  21, 1980.  It 
coordinates  their  activities  and.is  called 
the  Pipeline  Project  Agreement  for  the 
Trailblazer  System.  The  parties  are 
Colorado,  Columbia  Gulf,  Columbia  Gas 
Transmission  Corporation,  Resources, 
Mountain  Fuel  Supply  Company, 
Natural,  Northern,  Overthrust  Pipeline 
Company  and  Trailblazer  Pipeline 
Company. 

The  Overthrust  and  Trailblazer 
Pipeline  Company  Agreements  provide. 


in  each  case,  that  the  partnerships  shall 
be  managed  by  management  committees 
consisting  of  a  representative  selected 
by  each  partner  and  that  no  partner  may 
incur  any  obligation  on  behalf  of  the 
management  committees.  In  the  event 
that  a  partner  defaults  with  respect  to 
its  obligation  to  make  a  capital 
contribution,  the  agreements  provide 
that  the  non-defaulting  partners  may 
contribute  or  lend  funds  to  the 
partnership  in  equal  amounts  which 
total  the  amount  of  the  default,  and  after 
60  days,  may  require  the  defaulting 
partner  to  assign  its  interest  in  the 
partnership  to  a  third  party.  All 
distributive  shares  of  income,  proHt, 
loss,  deduction  or  credit  ar  allocable  to 
the  partners  in  accordance  with  each 
partner's  capital  participation  which,  in 
the  case  of  Ae  Overthrust  Pipeline 
Company,  is  one-Hfth,  and,  in  the  case 
of  the  Trailblazer  Company,  one-third. 
Except  with  the  unanimous  consent  of 
the  management  committee,  a  partner 
may  not  transfer  any  interest  in  either 
partnership,  and  no  partner  may 
withdraw  from  either  partnership, 
except  that  the  management  committees 
may  request  Columbia  Gulf  to  withdraw 
in  the  event  that  this  Commission  does 
not  approve  any  capital  contribution  to 
the  partnerships  for  which  Columbia 
Gulf  is  obligated  by  the  partnership 
agreements. 

Columbia  Gulf  proposes  to  Hnance  its 
participation  in  the  Overthrust  and 
Trailblazer  Pipeline  segments  of  the 
Trailblazer  system  through  the  issuance 
and  sale  to  Columbia  of  up  to  $33 
million  of  either  20-year  installment 
promissory  notes  and/or  7-year  floating 
rate  term  notes.  The  installment  notes 
are  to  be  unsecured  and  dated  the  date 
of  their  issue.  The  principal  amounts 
will  be  due  in  twenty  {20)  equal  aimual 
installments  on  September  30  of  each  of 
the  years  1982  to  2001,  inclusive.  Interest 
on  the  notes  would  accrue  from  the  date 
of  their  issuance,  on  the  unpaid' 
principal  thereof,  and  be  paid  semi¬ 
annually  in  accordance  with  the 
provisions  of  said  notes.  The  interest 
rate  would  be  the  effective  cost  of 
money  to  Columbia  with  respect  to  its 
last  sale  of  debentures  prior  to  the 
issuance  of  said  notes,  decreased  by  an 
amount  necessary  in  order  that  the 
interest  rate  be  a  multiple  of  l/lOth  of 
1%. 

Columbia  sold  $100,000  principal 
amount  of  debentures  on  August  13, 

1980  {HCAR  No.  21671),  at  an  effective 
cost  of  money  of  12.9%.  Subject  to 
market  conditions,  Columbia  anticipates 
selling  additional  long-term  securities 
during  the  project's  construction  period. 
Therefore,  installment  notes  issued  prior 


to  such  additional  sale  of  debentures 
would  bear  an  interest  rate  of  12.9%  and 
installment  notes  issued  subsequent  to 
any  of  Columbia's  future  debenture 
issues  would  carry  an  interest  rate 
related  to  the  last  such  sale  prior  to  the 
issuance  of  said  notes.  Should  Columbia 
issue  any  notes  under  the  Revolving 
Credit  and  Term  Loan  Agreement,  dated 
as  of  April  1, 1980,  {“Agreement”)  among 
Columbia  and  certain  banks  named 
therein,  then  Floating  Rate  Term  Notes 
(“Floating  Rate  Notes”)  due  March  31, 
1987  would  be  issued  by  Columbia  Gulf 
in  lieu  of  installment  notes.  Such  would 
be  dated  the  date  of  their  issue  and 
would  bear  interest  at  Columbia's 
effective  cost, of  money  of  any 
borrowings  under  the  Agreement.  Any 
such  Floating  Rate  Notes  issued  would 
be  refinanced  upon  maturity. 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed 
transactions  are  $23,500.  It  is  stated  that 
no  state  commission  and  no  federal 
commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transactions.  The  participants 
in  the  Trailblazer  system  have  applied 
to  the  Federal  Energy  Regulatory 
Commission  {“FERC”)  for  a  certificate  of 
public  convenience  and  necessity  to 
build  and  operate  the  pipeline  {FERC 
Docket  No.  CP  79-80). 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
November  28, 1980,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  application- 
declaration  as  amended  or  as  it  may  be 
further  amended,  which  he  desires  to 
controvert;  or  he  may  request  that  he  be 
notified  if  the  Commission  should  order 
a  hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary, 
Seciu'ities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  should  be  served  personally  or 
Ly  mail  upon  the  applicants-declarants 
at  the  above  stated  addresses,  and  proof 
of  service  {by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certifleate)  should  be 
bled  with  the  request.  At  any  time  after 
said  date,  the  application-declaration,  as 
amended  or  as  it  may  be  further 
amended,  may  be  granted  and  be 
permitted  to  become  effective  as 
provided  in  Rule  23  of  the  General  Rules 
and  Regulations  promulgated  under  the 
Act,  or  the  Commission  may  grant 
exemption  from  such  rules  as  provided 
in  Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem 
appropriate.  Persons  who  request  a 
hearing  or  advice  as  to  whether  a 
hearing  is  ordered  will  receive  any 
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notices  or  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered]  and  any  postonement  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-34761  Filed  11-6-80;  8:45  am| 
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[Release  No.  21772  (70-6509)] 

New  England  Power  Co.;  Proposed 
Issuance  and  Sale  of  General  and 
Refunding  Bonds  at  Competitive 
Bidding  and  Pledge  of  First  Mortgage 
Bonds  to  General  and  Refunding 
Mortgage  Trustee;  Proposed  Issue  and 
Sale  of  Preferred  Stock  at  Competitive 
Bidding 

October  31. 1980. 

Notice  is  hereby  given  that  New 
England  Power  Company  (“NEPCO”),  25 
Research  Drive,  Westborough, 
Massachusetts  01581,  a  subsidiary  of 
New  England  Electric  System,  a 
registered  holding  company,  has  filed  an 
application-declaration  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
(“Act”),  designating  Sections  6,  7,  9, 10 
and  12  of  the  Act  and  Rules  42  and  50 
promulgated  thereunder  as  applicable  to 
the  proposed  transaction.  All  interested 
persons  are  referred  to  the  application- 
declaration,  which  is  summarized 
below,  for  a  complete  statement  of  the 
proposed  transaction. 

NEPCO  proposes  to  issue  and  sell  not 
exceeding  $50,000,000  principal  amount 
of  general  and  refunding  bonds  to  be 
designated  General  and  Refunding 

Mortgage  Bonds,  Series  E, - percent, 

due - (“Series  E  Bonds”),  to  bear 

interest  at  such  rate  and  to  be  issued  at 
such  price  as  shall  be  determined  by 
competitive  bidding.  The  terms  and 
conditions  relating  to  bids  provide  that 
each  bid  shall  specify  the  interest  rate, 
which  shall  be  a  multiple  of  Va  of  1 
percent,  to  be  borne  by  the  Series  E 
Bonds  (if  the  interest  rate  specified 
exceeds  15  percent  per  annum,  further 
orders  of  State  commissions  exercising 
jurisdiction  would  be  necessary),  and 
the  price,  exclusive  of  accrued  interest, 
to  be  paid  to  NEPCO  therefor,  which 
shall  be  not  less  than  98  percent  of  the 
principal  amount  nor  more  than  101% 
percent  thereof.  The  Series  E  Bonds  will 
bear  interest,  paid  semiannually,  for  the 
date  as  of  which  bonds  of  the  series  are 
first  authenticated  at  the  rate  per  annum 
shown  in  their  title.  The  Series  E  Bonds 
will  be  redeemable  at  general  and 
special  redemption  prices.  However,  the 


Series  E  Bonds  may  not  be  redeemed  at 
general  redemption  prices  during  the 
first  five  years  of  their  term  through 
refunding  operations  at  a  lesser  eifective 
interest  cost  to  NEPCO. 

The  Series  E  Bonds  will  be  issued 
under  a  General  and  Refunding 
Mortgage  Indenture  and  Deed  of  Trust 
dated  as  of  January  1, 1977,  as  amended 
and  supplemented  by  a  Third 
Supplemental  Indenture  (collectively  the 
“G&R  Indenture”)  and  will  be  secured 
with  all  other  bonds  issued  under  the 
G&R  Indenture  by  a  mortgage  lien  on 
substantially  all  the  properties  then 
owned,  and,  to  the  extent  permitted  by 
law,  thereafter  acquired  by  NEPCO, 
subject  to  the  lien  of  the  First  Mortgage 
Indenture,  liens  permitted  by  the  G&R 
Indenture,  and  exclusive  of  property' 
excepted  by  the  G&R  Indenture.  All 
G&R  bonds  will  be  further  secured  by 
first  mortgage  bonds  which  NEPCO  is 
obligated  to  issue  and  pledge  with  the 
G&R  Trustee  as  described  below. 

By  an  order  dated  January  7, 1977 
(HCAR  No.  19844)  the  Commission 
authorized  the  execution  and 
deliverance  to  the  trustee  of  the  G&R 
Indenture.  The  G&R  Indenture  was 
created  in  order  to  eliminate,  among 
other  items,  certain  provisions  in 
NEPCO’s  First  Mortgage  Indenture 
dealing  with  restrictions  on  bondable 
property  and  definitions  of  additional 
property  and  net  earnings.  While 
NEPCO  no  longer  issues  bonds  pursuant 
to  its  present  first  mortgage  indenture 
for  sale  to  the  public,  first  mortgage 
bonds  are,  however,  still  issued  and 
pledged  to  the  Trustee  under  the  G&R 
Indenture  as  additional  security  for  the 
G&R  Bonds.  A  principal  amount  of  not 
exceeding  $25  million  additional  first 
mortgage  bonds  to  be  designated  First 

Mortgage  bonds.  Series  Z, - percent, 

due - (“Series  Z  Bonds”)  will  be 

issued  and  pledged.  The  Series  Z  Bonds 
will  be  a  new  issue  of  first  mortgage 
bonds  (“First  Mortgage  Bonds”)  issued 
under  and  secured  by  the  Indenture  of 
Trust  and  First  Mortgage  dated  as  of 
November  15, 1936,  and  indentures 
supplemental  thereto  and  will  have  the 
same  interest  rate  and  maturity  as  the 
Series  E  Bonds.  Neither  the  principal  of, 
nor  the  premium,  if  any,  nor  the  interest 
on  the  Series  Z  Bonds  shall  be  payable 
unless  a  default  shall  have  occurred 
under  the  G&R  Indenture  or  the  First 
Mortgage  Indenture. 

NEPCO  further  proposes  to  issue  and 
sell  not  exceeding  $50  million  of 
preferred  stock  in  the  form  of  5(X),000 
shares  of  a  new  series  of  its  Dividend 
Series  Preferred  Stock  (par  value  $100) 
to  be  designated  Cumulative  Preferred 
Stock,  $100  par  value, - percent 


Series  (“new  preferred  stock”).  The  new 
preferred  stock  has  not  yet  been 
approved  by  stockholders  and  NEPCO 
will  only  issue  stock  upon  receipt  of  all 
necessary  regulatory  and  stockholder 
approvals. 

The  new  preferred  stock  will  bear 
such  dividend  rate  and  be  issued  at  such 
price  as  will  be  determined  by 
competitive  bidding.  The  terms  and 
conditions  relating  to  bids  will  provide 
that  each  bid  shall  specify  the  dividend 
rate  to  be  borne  by  die  new  preferred 
stock  and  that  such  dividend  rate  shall 
be  a  multiple  of  .04  of  1  percent.  In 
addition,  each  bid  must  specify  the  price 
to  be  paid  to  NEPCO  for  the  new 
preferred  stock  which  shall  not  be  less 
than  par  nor  more  than  102.75  percent  of 
par.  If  the  dividend  rate  specified 
exceeds  14  percent  per  annum,  further 
orders  of  State  commissions  exercising 
jurisdiction  would  be  necessary. 
Dividends  will  be  cumulative  from  the 
date  of  initial  issue.  The  new  preferred 
stock  will  not  be  redeemable  during  the 
first  five  years  after  its  issuance  in 
connection  with  a  refunding  by  the 
issuance  of  debt  securities  at  a  lesser 
effective  interest  cost  or  other  preferred 
stock  at  a  lesser  effective  dividend  cost 
to  NEPCO. 

NEPCO  will  designate  by  telephone  or 
telegram  to  prospective  bidders  not  later 
than  12  Noon,  E.S.T.,  on  the  second  full 
business  day  prior  to  the  time 
designated  for  the  submission  of  bids  (i) 
the  date  on  which  the  Series  E  Bonds 
shall  mature,  which  date  shall  be  not 
less  than  5  nor  more  than  30  years  from 
the  first  day  of  the  month  as  of  which 
the  Series  E  Bonds  are  issued,  and  (ii) 
the  sinking  fund  for  the  new  preferred 
stock  which  will  retire  up  to  5%  of  the 
initial  issue  each  year. 

NEPCO  has  currently  scheduled  the 
issue  and  sale  of  the  Series  E  Bonds  and 
new  preferred  stock  in  December  1980; 
however,  due  to  uncertain  market 
conditions,  NEPCO  may  sell  such 
securities  any  time  prior  to  April  1, 1981. 
The  issue  and  sale  of  the  Series  E  Bonds 
and  the  new  preferred  stock  are 
separate  transactions,  and  are  not 
contingent  upon  each  other. 

NEPCO’s  short-term  borrowings 
pursuant  to  Commission  authorization 
totaled  about  $59  million  at  August  31, 
1980.  NEPCO  expects  that  such 
borrowings  will  exceed  $1(X)  million  by 
December  31, 1980  if  the  Series  E  Bonds 
or  the  New  Preferred  Stock  are  not 
issued  by  that  date.  'The  proceeds  from 
the  sale  of  Series  E  Bonds  and/or  the 
preferred  stock  will  be  applied  to  the 
payment  of  short-term  borrowings 
incurred  for,  or  to  the  cost  of,  or  to  the 
reimbursement  of  the  treasury  for 
uncapitalized  additions  and 
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improvements  to  the  plant  and  property 
of  NEPCO  and  any  other  uncapitalized 
expenditures  of  NEPCO. 

Statements  of  the  fees,  commissions 
and  expenses  to  be  incurred  in 
connection  with  the  proposed 
transactions  will  be  Hied  by 
amendment.  The  proposed  transactions 
are  subject  to  the  jurisdiction  of  the 
Connecticut  Division  of  Public  Utility 
Control,  the  Massachusetts  Department 
•  of  Public  Utilities,  the  New  Hampshire 
Public  Utilities  Commission  and  the 
Vermont  Public  Service  Board.  It  is 
stated  that  no  other  state  or  federal 
regulatory  authority,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transactions. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
November  24, 1980,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  fact  or  law  raised  by  the  hling  which 
he  desires  to  controvert;  or  he  may 
request  that  he  be  notihed  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington, 

D.C.  20549.  A  copy  of  such  request 
should  be  served  personally  or  by  mail 
upon  the  applicant-declarant  at  the 
above-stated  address,  and  proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate]  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  application-d^aration,  as 
filed  or  as  it  may  be  amended,  may  be 
granted  and  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
General  Rules  and  Regulations 
promulgated  under  the  Act,  or  the 
Commission  may  grant  exemption  ft-om 
such  rules  as  provided  in  Rules  20(a) 
and  100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered]  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-34760  Filed  11-6-80;  0:45  am| 
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[Release  No.  11424,  (812-4731)1 

Real  Estate  Associates  Limited  III, 
National  Partnership  Investments 
Corp.,  and  National  Partnership 
Investments  Associates;  Filing  of 
Appiication  Pursuant  to  Section  6(c)  of 
the  Act  for  Exemption  From  All 
Provisions  of  the  Act 

October  31. 1980. 

Notice  is  hereby  given  that  Real 
Estate  Associates  Limited  III  (“REAL 
III”],  a  California  limited  partnership, 
and  its  general  partners.  National 
•  Partnership  Investments  Corp.  and 
National  Partnership  Investments 
Associates  (“General  Partners”  and, 
together  with  REAL  III,  collectively 
referred  to  hereinafter  as  “Applicants"], 
1901  Avenue  of  the  Stars,  Los  Angeles, 
California  90067,  filed  an  application  on 
September  8, 1980,  pursuant  to  Section 
6(c]  of  the  Investment  Company  Act  of 
1940  (“Act”],  for  an  order  exempting 
REAL  III  from  all  provisions  of  the  Act 
and  rules  thereunder.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicants  state  that  REAL  III  was 
formed  under  the  California  Limited 
Partnership  Act  on  July  25, 1680,  and  is 
designed  to  implement  the  policy  of  Utls 
IX  of  the  Housing  and  Urban 
Development  Act  of  1968  to  provide 
private  investors  with  a  means  of 
acquiring  equity  interests  in 
government-assisted  low  and  moderate 
income  housing.  REAL  III  will  acquire 
limited  partnership  interests  in  local 
limited  partnerships  (“Local  Limited 
Partnerships”]  which  own  or  lease 
government-assisted  rental  housing 
projects  for  low  and  moderate  income 
persons. 

REAL  III  itself  is  organized  as  a 
limited  partnership  because  a  limited 
partnership  is  the  only  form  of 
organization  which  provides  an  investor 
with  both  liability  limited  to  his  capital 
investment  and  the  ability  to  claim  on 
his  individual  tax  return  the  deductions, 
losses,  credits,  and  other  tax  items  a 
partnership  can  pass  through  to  i(s 
partners.  Therefore,  REAL  III  will 
operate  as  a  “two  tier”  partnership;  i.e., 
REAL  III,  a  limited  partnership,  will 
invest  in  Local  Limited  Partnerships 
which,  in  turn,  will  be  engaged  in  the 
development,  building,  ownership,  or 
leasing  of  government-assisted  housing 
for  low  and  moderate  income  persons. 

One  of  the  primary  objectivesoif 
REAL  III  is  to  pass  through  to  its 
partners  during  the  early  years  of  the 
partnership  net  losses  which  may  be 


used  to  offset  other  taxable  income. 
Another  of  REAL  Ill's  primary 
objectives  is  to  invest  in  projects  which 
will  appreciate  in  value. 

REAL  III  has  filed  a  registration 
statement  under  the  Securities  Act  of 
1933,  as  amended,  covering  the  sale  of 
3,000  Units  to  be  offered  at  a  maximum 
price  of  $5,(XX)  per  Unit.  Each  Unit 
consists  of  two  limited  partnership 
interests  and  a  warrant  to  purchase  two 
additional  limited  partnership  interests, 
exercisable  by  January  22, 1982  (the 
“Warrants”].  The  Warrants  will  entitle 
an  investor  to  purchase  the  related 
limited  partnership  interests  for  $2,500 
each,  the  equivalent  price  per  limited 
partnership  interest  acquired  pursuant 
to  the  purchase  of  a  Unit.  In  the  event 
that  any  Warrant  is  not  exercised,  the 
respective  limited  partnership  interests 
may  be  sold  by  REAL  III  to  other 
qualifying  offerees. 

Commencing  in  1982,  REAL  III  will 
allocate  62  ¥2%  of  profits  and  losses  to 
the  limited  partnership  interests  sold  in 
1982  (whether  sold  by  exercise  of  the 
Warrants  or  by  subscriptions  for 
interests  as  to  which  the  Warrants  were 
not  exercised],  and  37%%  of  its  profits 
and  losses  to  the  limited  partnership 
interests  sold  in  1981.  This  allocation 
will  continue  until  the  aggregate  profits 
and  losses  allocated  to  the  limited 
partnership  interests  sold  in  1982  equal 
the  aggregate  profits  and  losses 
aUocated  to  limited  partnership  interests 
sold  in  1081.  The  effect  of  this  allocation 
is  expected  to  be  that,  in  the  course  of 
the  life  of  REAL  III,  interests  purchased 
in  1981  by  investors  who  do  not  exercise 
the  Warrants  to  purchase  interests  in 
1982,  and  interests  for  which 
subscriptions  pursuant  to  the 
unexercised  Warrants  are  accepted  in 
1982,  will  have  been  allocated  an  equal 
aggregate  amount  of  profits  and  losses 
in  REAL  III  and  will  have  equivalent 
capital  accounts.  After  this  equalization 
of  capital  accounts  is  attained,  all 
interests  will  be  treated  equally  without 
regard  to  the  date  they  were  purchased. 

Interests  in  REAL  III  will  be  sold  only 
to  qualified  investors  with  a  minimum 
subscription  of  one  Unit  ($5,(XX)].  The 
General  Partners  will  contribute  to 
REAL  111  $12,500,  an  amount 
representing  approximately  1%,  .08%,  or 
.04%,  respectively,  of  the  total 
capitalization  depending  upon  whether 
the  minimum,  maximum  (excluding 
exercise  of  the  Warrants),  or  maximum 
(including  exercise  of  the  Warrants] 
offering  amount  is  sold.  It  is  estimated 
that  REAL  III  will  have  as  proceeds  of 
its  public  offering,  a  minimum  of 
$1,056,000  and  maximums  (depending 
upon  the  exercise  of  the  Warrants]  of 
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approximately  $13,200,000  or  $26,737,000 
available  for  investment  after 
deductions  for  sales  commissions  and 
anticipated  offering  expenses. 

Offers  to  sell  and  sales  of  the  Units  to 
the  public  are  proposed  to  be  effected 
through  E.F.  Hutton  &  Company  Inc.  and 
other  selected  members  of  the  National 
Association  of  Securities  Dealers,  Inc., 
none  of  which  will  own  or  owns  any 
interest  in  either  of  the  General  Partners 
or  will  have  or  has  any  other  material 
relationship  with  their  directors, 
officers,  or  partners.  Such  broker- 
dealers  will  use  their  best  efforts  as 
agents  for  REAL  III  and  thereafter  to  sell 
any  limited  partnership  interests 
available  upon  the  non-exercise  of  the 
Warrants. 

No  subscription  for  Units  will  be 
accepted  unless  the  subscribing  investor 
will  represent  in  the  Subscription 
Agreement  for  Units  (1)  that  he  has  a  net 
worth  (exclusive  of  home,  furnishings, 
and  automobiles]  of  at  least  $50,000  and 
an  annual  gross  income  of  at  least 
$50,000,  or  that  he  has  a  net  worth 
(exclusive  of  home,  furnishings,  and 
automobiles)  of  at  least  $200,000,  or  that 
he  is  purchasing  in  a  fiduciary  capacity 
for  a  person  or  entity  which  has  such  net 
worth  and  annual  gross  income;  and  (2) 
that  he  is  aware  of  the  risks  involved  in 
investing  in  REAL  Ill.  He  also  must 
represent  that  some  part  of  his  annual 
income  for  1981  will  be  taxable  at  the 
federal  tax  rate  of  50%  or  more,  and  that 
he  anticipates  that  some  part  of  his 
income  for  the  next  six  years  will,  but 
for  the  effect  of  his  investment' in  the 
Units  and  limited  partnership  interests 
or  other  tax  shelters,  be  taxable  at  such 
50%  rate.  In  addition,  the  partnership 
agreement  of  REAL  III  will  require  that 
during  the  first  five  years  following 
effectiveness  of  the  registration 
statement,  each  transferee  of  limited 
partnership  interests  must  represent  that 
he  meets  the  suitability  standards  set 
forth  above. 

REAL  III  will  be  controlled  by  the 
General  Partners  pursuant  to  a 
partnership  agreement  (“Partnership 
Agreement")  between  the  General 
Partners  and  limited  partners,  whereby 
the  limited  partners,  consistent  with 
their  limited  liability  status,  will  not  be 
entitled  to  participate  in  the  control  of 
the  business  of  REAL  III.  However, 
limited  partners  owning  a  majority  of 
limited  partnership  interests  will  have 
the  right  to  amend  the  Partnership 
Agreement,  dissolve  REAL  III,  remove 
one  or  both  of  the  General  Partners  and 
elect  successor  general  partners,  and 
continue  REAL  III  upon  the  death, 
insanity,  retirement,  or  bankruptcy  of  a 
General  Partner.  Also  under  the 


Partnership  Agreement,  each  limited 
partner  or  his  representative  is  entitled 
to  review  the  records  of  REAL  III  at  . 
reasonable  times,  including  the  register 
of  names,  addresses,  and  number  of 
limited  partnership  interests  owned  by 
each  other  limited  partner. 

Applicants  state  that  REAL  III  will 
invest  not  less  than  90%  of  its  available 
capital  in  Local  Limited  Partnerships 
which  own  or  lease  government-assisted 
housing  projects.  REAL  III  may  also 
invest  up  to  10%  of  its  capital  in  limited 
partnerships  owning  other  residential 
projects.  REAL  III  has  not  yet  identified 
any  specific  Local  Limited  Partnership 
or  projects  in  which  it  proposes  to 
invest.  However,  Applicants  state  that 
Real  hi  will  make  its  investments  in 
accordance  with  both  detailed  criteria 
for  selecting  particular  projects  for 
investment  and  certain  investment 
policies  which  may  not  be  changed 
without  approval  by  the  limited  partners 
owning  at  least  a  majority  of  the 
outstanding  limited  partnership 
interests. 

Because  REAL  111  will  invest  only  in 
limited  partnership  interests,  both  REAL 
III  and  the'General  Partners  will  have 
only  limited  control  over  the 
management  of  the  Local  Limited 
Partnerships.  However,  REAL  III  will 
own  at  least  50%,  and,  in  many  cases, 
90%  of  the  limited  partnership  interests 
of  a  Local  Limited  Partnership. 

Moreover,  in  negotiating  Local  Limited 
Partnership  Agreements,  the  General 
Partners  will  endeavor  to  provide  REAL 
III  with  one  or  more  of  the  following:  the 
right  to  approve  or  disapprove  the  sale 
of  the  project:  the  right  to  demand  a 
dissolution  of  the  Local  Limited 
Partnership;  and  the  right  to  demand  the 
resignation  of  the  local  general  partners. 
In  addition,  REAL  Ill’s  capital 
contribution  to  a  Local  Limited 
Partnership  will  be  made  in  stages,  and, 
in  most  cases,  REAL  III  will  withhold 
the  major  portion  of  its  contribution 
until  the  project  has  been  constructed 
and  is  operating. 

Although  the  General  Partners  are 
engaged  in  other  real  estate  transactions 
and  manage  other  similar  limited 
partnerships.  REAL  III  will  not  sell, 
acquire,  or  lease  properties  or  interests 
therein  to  or  from  the  General  Partners 
or  their  affilitates.  Further,  the  General 
Partners  have  undertaken  that  no  new 
public  offerings  with  the  same 
investment  objectives  as  REAL  III  will 
be  commenced  until  substantially  all 
funds  raised  by  REAL  III  have  been 
committed  to  investment  or  otherwise 
utilized%s  described  in  the  REAL  III 
prospectus. 

The  General  Partners  will  be  entitled 
to  receive  1%  of  REAL  Ill’s  profits. 


losses,  and  distributions  subject  to  the 
conditions  that  their  1%  share  of  new 
cash  flow  will  be  reduced  each  year  by 
the  amount  of  annual  management  fees 
which  are  paid  or  payable  to  them  in 
that  year.  In  addition  to  their  1% 
participation  in  REAL  Ill’s  profits, 
losses,  and  distributions,  the  General 
Partners  will  receive  certain  fees  for 
overseeing  the  conduct  of  REAL  Ill’s 
affairs  and  the  continuing  operation  of 
each  project.  Applicants  represent  that 
these  fees  are  in  substantial  conformity 
with  the  standards  imposed  by  the 
Midwest  Securities  Commissioners  and 
the  California  Corporations 
Commissioner,  and  that  to  the  best  of  . 
their  knowledge  all  such  fees  are  in 
compliance  with  the  current  rule? 
promulgated  by  such  authorities. 

In  the  initial  period,  the  General 
Partners  will  be  paid  a  fee  for  the 
organization  and  initial  management  of 
REAL  III,  the  syndication  of  the  Units 
and  the  provision  of  certain  financing 
commitments,  if  any,  aggregating 
approximately  0.9%  of  invested  assets. 
Invested  assets  are  defined  as  the  sum 
of  the  capital  contributions  anticipated 
to  be  made  by  REAL  III  to  the  Local 
Limited  Partnerships  and  the  aggregate 
amount  of  the  nonrecourse  mortgage 
loans  on  the  projects  owned  by  such 
Local  Limited  Partnerships  attributable 
to  REAL  Ill’s  capital  contributions.  'Fhe 
General  Partners  also  will  receive 
acquisition  and  selection  fees  for  their 
services  in  cormection  with  the 
selection,  evaluation,  negotiation,  and 
acquisition  of  REAL  Ill’s  investments. 
The  aggregate  amount  of  such  fees  will 
equal  approximately  1.3%  of  invested 
assets.  Of  the  proceeds  from  the  sale  of 
the  Units.  Applicants  anticipate  that 
approximately  a  minimum  of  $117,600 
and  maximums  (depending  upon  the 
exercise  of  the  Warrants)  of  $1,500,000 
and  $3,100,000  will  be  paid  for  these 
organization,  initial  management, 
syndication,  and  commitment  fees',  and 
acquisition  and  selection  fees. 

During  REAL  Ill’s  operational  period, 
the  General  Partners  will  receive,  in 
consideration  for  their  management 
services,  an  annual  fee  in  an  amount 
equal  of  0.S%  of  invested  assets  to  be 
paid  out  of  REAL  Ill’s  general  funds.  As 
noted  above,  this  annual  management 
fee  will  be  applied  against  the  General 
Partners’  1%  share  of  REAL  Ill’s  net  cash 
flow.  Finally,  when  a  project  is  sold,  the 
General  Partners  will  receive  a 
liquidation  fee  based  upon  the  net 
proceeds  only  after  payment  to  the 
limited  partners  of  their  invested  capital 
in  the  project,  plus  an  amount  sufficient 
to  pay  their  federal  and  state  taxes. 
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REAL  III  states  that  it  will  file  with 
the  Commission  pursuant  to  Section 
15(d]  of  the  Securities  Exchange  Act  of 
1934  all  required  annual  r^orts, 
quarterly  reports,  and  current  reports  on 
Forms  10-K,  10-Q,  and  8-K,  as  well  as 
any  other  reports  required  by  such  act. 
The  General  Partners  will  also  send 
each  limited  partner  a  year-end  report 
containing  Hnancial  statements  audited 
by  REAL  Ill’s  independent  accountants 
and  tax  information  necessary  for  the 
preparation  of  each  limited  partner’s 
federal  income  tax  return.  In  addition, 
each  limited  partner  will  receive  a 
report  at  least  semiannually  of  REAL 
Ill's  activities  and  the  operational  status 
of  its  investments,  as  well  as  interim 
reports  regarding  acquisitions. 

Under  the  California  Limited 
Partnership  Act,  and  under  the  terms  of 
the  Partnership  Agreement,  the 
corporate  General  Partner,  which  has 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  and  the  non-corporate  General 
Partner,  are  Rduciaries  of  REAL  III  and 
its  limited  partners.  Applicants  state 
that  under  the  Partnership  Agreement, 
the  officers  and  directors  of  the 
corporate  General  Partner  and  the 
partners  of  the  non-corporate  General 
Partner  will  be  indemnified  only  when  a 
court  finds  that  such  persons’  conduct 
fairly  and  equitably  merits  indemnity  in 
the  amount  claimed. 

Without  conceding  that  REAL  III  is  an 
investment  company  as  defined  in  the 
Act,  Applicants  request  that  REAL  ni  be 
exempted  from  the  Provisions  of  the  Act 
pursuant  to  Section  6(c).  Section  6(c)  of 
the  Act  provides  that  the  Commission 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act  and  rule  thereunder  if,  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicants  contend  that  the 
exemption  of  REAL  III  from  all 
provisions  of  the  Act  is  both  necessary 
and  appropriate  in  the  public  interest. 
Applicants  assert  that  the  form  of 
organization  of  REAL  III,  Le.,  a  limited 
partnership,  which  is  necessary  to  limit 
the  liability  of  private  investors 
investing  in  subsidized  low  and 
moderate  income  housing,  is 
incompatible  with  the  regulatory 
framework  of  the  Act.  Applicants 
contend  that  to  discourage  the  two-tier 
limited  partnership  arrangement  by 
application  of  the  Act  would  eliminate 
the  primary  means  of  attracting  private 
equity  capital  into  government-assisted 


housing  and  would  frustrate  the  national 
policy  declared  by  Congress  “to 
encourage  the  widest  possible 
participation  by  private  enterprise  in  the 
provision  of  housing  for  low  and 
moderate  income  persons.”  Applicants 
further  state  that  the  exemption  would 
be  consistent  with  the  protection  of 
investors  and  the  purposes  and  policies 
of  the  Act.  The  limited  partnership 
interests  in  REAL  III  are  beng  sold  only 
to  relatively  sophisticated  investors  who 
will  be  aprised  of  the  management  of 
REAL  111  and  of  th  Local  Limited 
Partnerships  through  reports  sent  to  the 
limited  partners  and  filed  with  the 
Commision.  Furthermore,  Applicants 
state  that  the  General  Partners' 
discretion  to  invest  the  assets  of  REAL 
III  is  proscribed  by  its  stated  investment 
policies  and  objectives,  which  may  be 
changed  only  by  the  vote  of  the  holders 
of  at  least  a  majority  of  the  outstanding 
limited  partnership  interests.  With  a 
majority  vote,  the  limited  partners  will 
also  have  the  right  to  dissolve  REAL  111, 
to  amend  the  Partnership  Agreement, 
and  to  remove  the  General  Partners. 

Applicants  further  assert  that 
although  the  involvement  of  the  General 
Partners  in  similar  past  and  future 
partnerships  could  create  a  conflict  of 
interest,  such  potential  conflicts  are 
mitigated  by  the  General  Partners' 
undertaking  not  to  make  any  conflicting 
new  public  offering  until  substantially 
all  of  REAL  Ill's  funds  have  been 
committed  and  to  follow  prescribed 
procedures  for  determining  which 
partnership  should  make  an  investment 
in  the  event  of  a  conflict.  Moreover, 
Applicants  state  that  the  Partnership 
Agreement  prohibits  certain 
transactions  between  REAL  III  and  its 
General  Partners  and  their  affiliates  in 
order  to  eliminate  or  significantly 
mitigate  conflicts  of  interest. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
November  25, 1980,  at  5:30  p.m.,  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  matter  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commision  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 


provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission’s  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

Fur  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

(IK  Doc.  80-34758  Filed  11-6-80:  8:45  am| 

BILLING  CODE  6010-01-M 

[Release  No.  34-17264;  File  No.  SR-MSRB- 
80-10] 

Self-Regulatory  Organizations; 
Proposed  Rule  Changes  by  Municipal 
Securities  Rulemaking  Board 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  October  22, 1980,  the  above- 
mentioned  self-regulatory  organization 
filed  with  the  Securities  and  Exchange 
Commission  proposed  rule  changes  as 
follows: 

Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  Municipal  Securities  Rulemaking 
Board  is  filing  herewith  amendments  to 
rule  A-3  relating  to  membership  on  the 
Board  (hereafter  referred  to  as  the 
“proposed  rule  changes”).  The  text  of 
the  proposed  rule  changes  appears 
below. 

Statement  of  Basts  and  Purpose 

The  basis  and  purpose  of  the 
foregoing  proposed  rule  change  is  as 
follows: 

Purpose  of  Proposed  Rule  Changes 

Rule  A-3(d)  contains  procedures  for 
the  nomination  and  election  of  Board 
members.  These  procedures  commence 
with  the  appointment  by  the  Board  of  a 
Nominating  Committee  consisting  of  the 
five  Board  members  serving  the  final 
year  of  their  term  on  the  Board  and  six 
persons  who  are  not  members  of  the 
Board,  two  representing  bank  dealers, 
two  representing  municipal  securities 
brokers  and  non-bank  municipal 
securities  dealers,  and  two  representing 
the  public.  Under  the  rule,  the 
Nominating  Committee  is  required  to 
publish  a  notice  soliciting  public 
recommendations  of  candidates  for  the 
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five  positions  to  be  filled  and  to  accept 
for  its  consideration  all 
recommendations  submitted  for  a  period 
of  a  least  30  days  from  publication  of  the 
notice.  Thereafter,  the  Nominating 
Committee  nominates  a  slate  of  three 
persons  for  each  position,  and  the  Board 
selects  one  person  from  each  slate  of 
nominees. 

The  rule  also  provides  a  procedure  for 
the  nomination  of  additional  industry  . 
candidates  by  municipal  securities 
brokers  and  municipal  securities 
dealers.  Any  such  candidate  must  also 
meet  the  criteria  of  geography  and  size 
and  type  of  municipal  securities  broker 
or  municipal  securities  dealer 
designated  by  the  Board  for  the  position 
to  be  Hlled.  In  the  event  such  additional 
candidates  are  nominated,  the  rule 
provides  for  an  election  in  which  the 
candidate  receiving  more  than  50 
percent  of  the  votes  cast  will  be  duly 
elected  to  the  contested  position.  In  the 
event  no  candidate  receives  more  than 
50  percent  of  the  votes  cast  on  the  first 
ballot,  a  run-off  election  is  held  between 
the  two  candidates  receiving  the  highest 
percentage  of  votes. 

Primarily  as  a  result  of  the  need  to 
provide  sufficient  time  to  accommodate 
all  of  these  procedures,  the  Board  has 
had  to  commence  the  nomination 
process  each  year  shortly  after 
completing  the  election  process  Iot  the 
prior  year.  In  order  to  permit  the 
nomination  process  to  begin  at  a  later 
date,  while  continuing  to  provide 
sufficient  time  for  the  NoRiinating 
Committee,  the  Board  and  the  public  to 
consider  the  credentials  of  prospective  , 
Board  members,  rule  A-3(d)  has  been 
revised  to  eliminate  the  run-off  election 
for  contested  positions.  Instead,  in  the 
event  additional  industry  candidates  are 
nominated,  the  candidate  receiving  a 
plurality  of  the  votes  cast  on  the  first, 
and  only,  ballot  will  be  duly  elected  to 
the  contested  position. 

In  addition  to  revising  the  dates  by 
which  certain  actions  must  be 
accomplished,  the  Board  has  adopted 
certain  technical  amendments  to  the  rule 
for  the  purpose  of  clariHcation. 

Basis  Under  the  Act  for  Proposed  Rule 
Changes 

The  Board  has  adopted  the  proposed 
rule  changes  pursuant  to  sections 
15B(b)(2)(B)  and  15B(b)(2KI)  of  the  Act. 
The  proposed  rule  changes  were 
adopted  under  the  general  authority 
conferred  on  the  Board  by  section 
15B(b)(2](I)  of  the  Act  to  provide  for  the 
operation  and  administration  of  the 
Board.  In  addition,  section  15B(b)(2)(B) 
of  the  Act  authorizes  the  Board  to 
establish  procedures  for  the  nomination 
and  election  of  members  of  the  Board. 


Comments  Received  From  Members, 
Participants  and  Others  on  Proposed 
Rule  Changes 

The  Board  neither  solicited  nor 
received  comments  on  the  proposed  rule 
changes. 

Burden  on  Competition 

Since  the  proposed  rule  changes  are 
solely  technical  in  nature,  they  should 
have  no  effect  on  the  conduct  of 
business  by  any  broker,  dealer,  or 
municipal  securities  dealer.  The  Board 
therefore  believes  that  the  proposed  rule 
changes  do  not  impose  any  burden  on 
competition. 

*^0  foregoing  rule  changes  have 
become  effective,  pursuant  to  Section 
19(b)(3)  of  the  Securities  Exchange  Act 
of  1934.  At  any  time  within  sixty  days  of 
the  niing  of  such  proposed  rule  changes, 
the  Commission  may  summarily 
abrogate  such  rule  changes  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors,  ^ 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submissions  should  file  6  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Copies  of  the 
filing  with  respect  to  the  foreming  and 
of  all  written  submissions  will  be 
available  for  inspection  and  copying  in 
the  Public  Reference  Room,  1100  L 
Street,  N.W.,  Washin^on,  D.C.  Copies 
of  such  ffling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  ffle  number 
referenced  in  the  caption  above  and 
should  be  submitted  on  or  before 
December  1, 1980. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

October  31, 1980. 

Text  of  Proposed  Amendments  * 

Rule  A-3  Membership  on  the  Board 

(a)  through  (b)  No  change. 

[(c)  Term  of  Office  of  Initial  Members. 
The  term  of  office  of  the  initial  members 
of  the  Board  shall  be  two  years,  ending 
with  September  4, 1977.  Any  vacancy  on 
the  Board  resulting  from  the  death, 


‘Italics  indicate  new  material;  [brackets]  indicate 
deletions. 


resignation  or  removal  of  an  initial 
member  prior  to  such  date  shall  be  filled 
by  appointment  by  the  Commission  for 
the  remainder  of  such  initial  member’s 
term.) 

[(d)]  (c)  Nomination  and  Election  of 
Members. 

(i)  [Except  for  the  initial  members  of 
the  Board,]  [m]Afembers  shall  be 
nominated  and  elected  in  accordance 
with  the  procedures  specified  by  this 
rule.  [The  members  of  the  Board  elected 
to  succeed  the  initial  members  shall 
consist  of  ffve  of  the  initial  members 
who  shall  serve  for  a  succeeding  term  of 
one  year,  ffve  of  the  initial  members 
who  shall  serve  for  a  succeeding  term  of 
two  years,  and  Hve  individuals  who  are 
not  initial  members,  who  shall  serve  for 
a  term  of  three  years;  provided, 
however,  that  each  such  category  of 
initial  members  shall  include  at  least 
one  public  representative,  one  broker- 
dealer  representative  and  one  bank 
representative.  Subsequent  to  such  first 
election  of  members,]  [a]All  members  of 
the  Board  shall  be  elected  for  terms  of 
three  years,  so  that  the  terms  of  office  of 
one-third  of  the  whole  Board  shall 
expire  each  year.  [Except  for  members 
of  the  Board  elected  on  or  prior  to 
September  5, 1978,]  [t]7be  terms  of 
office  of  all  members  of  the  Board  shall 
commence  on  October  1  of  the  year  in 
which  elected  and  shall  terminate  on 
September  30  of  the  year  in  which  their 
terms  expire.  [With  respect  to  members 
of  the  Bojard  elected  on  or  prior  to 
September  5, 1978,  including  initial 
members  of  the  Board,  the  terms  of  such 
members  shall  end  on  September  30  of 
the  year  in  which  their  terms  would 
otherwise  expire.  Except  for  the 
succeeding  terms  for  initial  members  as 
hereinbefore  provided,]  [n]M)  member 
of  the  Board  may  succeed  himself  in 
office  and  no  broker-dealer 
representative  or  bank  representative 
may  be  succeeded  in  office  by  any 
person  associated  with  the  municipal 
securities  broker  or  municipal  securities 
dealer  With  which  such  member  was 
associated  at  the  expiration  of  his  term. 

[(ii)  Not  later  than  March  15, 1977,  the 
chairman  of  the  Board  shall  announce 
the  names  of  Bve  initial  members  of  the 
Board  whose  membership  on  the  Board 
will  terminate  on  September  4, 1977,  and 
shall  nominate,  after  consultation  with 
the  other  members  of  the  Board,  five 
initial  members  to  serve  for  a 
succeeding  term  to  expire  September  4, 
1978,  and  five  initial  members  to  serve 
for  a  succeeding  term  to  expire 
September  4, 1979.  Each  such  category 
of  initial  members  shall  include  at  least 
one  but  no  more  than  two  public 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7,  1980  /  Notices 


74135 


representatives  and  bank 
representatives.] 

[(iii]]  (ii)  [In  each  year,  prior  to  March 
15, 1977  and  [pjPrior  to  [February]  April 
15  of  each  year  [thereafter],  the  Boaid 
will  appoint  a  Nominating  Committee 
composed  of  eleven  members.  The 
membership  of  the  Nominating 
Committee  shall  consist  of  the  five 
members  of  the  Board  whose  terms 
expire  during  such  year  and  six  persons 
who  are  not  members  of  the  Board,  two 
of  whom  shall  be  associated  with  and 
representative  of  bank  dealers,  two  of 
whom  shall  be  associated  with  and 
representative  of  municipal  securities 
brokers  and  municipal  securities  dealers 
other  than  bank  dealers,  and  two  of 
whom  shall  not  be  associated  with  any 
broker,  dealer,  or  municipal  securities 
dealer.  The  Chairman  of  the  Nominating 
Committee  shall  be  designated  by  the 
Board.  In  appointing  persons  to  serve  on 
the  Nominating  Committee,  the  Board 
shall  take  into  consideration  such 
factors  as  the  need  to  achieve  broad 
geographic  representation  on  such 
Committee,  as  well  as  diversity  in  the 
size  and  type  of  municipal  securities 
brokers  and  municipal  securities  dealers 
represented  on  such  Committee. 

[[iv]]  (iii)  Not  later  than  [March  30, 
1977  and  March  15]  May  15  of  each  year 
[thereafter],  the  Nominating  Committee 
shall  publish  a  notice  in  a  financial 
journal  having  general  national 
circulation  among  members  of  the 
municipal  securities  industry,  soliciting 
public  recommendations  for  nomination 
for  the  positions  on  the  Board  to  be 
filled  in  such  year.  Such  notice  shall 
require  that  recommendations  be 
accompanied  by  a  statement  of  the 
position  for  which  the  person  is 
recommended,  the  background  and 
qualihcations  for  membership  on  the 
Board  of  the  person  recommended  and 
information  concerning  such  person’s 
association  with  any  broker,  dealer  or 
muncipal  securities  dealer.  The 
Nominating  Committee  shall  accept 
recommendations  pursuant  to  such 
notice  for  a  period  of  at  least  30  days. 
Any  interested  member  of  the  public, 
whether  or  not  associated  with  a 
municipal  securities  broker  or  municpal 
securities  dealer,  may  submit 
recommendations  to  the  Nominating 
Committee.  The  names  of  all  persons 
recommended  to  the  Nominating 
Committee  shall  be  made  available  to 
the  public  upon  request. 

l(v)]  (iv)  Not  later  than  [May  15]  July 
15  of  each  year,  the  Nominating 
Committee  shall  nominate  three  persons 
for  each  of  the  Board  positions  to  be 
filled  and  shall  submit  such  nominations 
to  the  Board.  In  making  such 


nominations,  the  Nominating  Committee 
shall  take  into  consideration  such 
factors  as  the  need  to  maintain  broad 
geographic  representation  on  the  Board, 
as  well  as  diversity  in  the  size  and  type 
of  municipal  securities  brokers  and 
municipal  securities  dealers 
represented.  Each  nomination  shall  be 
accompanied  by  a  statement  indicating 
the  position  for  which  such  person  is 
nominated,  the  nominee’s  qualifications 
to  serve  as  a  member  of  the  Board,  and 
information  concerning  the  nominee’s 
association  with  any  broker,  dealer,  or 
municipal  securities  dealer.  The  names 
of  the  nominees  will  be  confidential. 

[(vi)]  (v)  [Not  later  than  June  1, 1977 
the  Board  will  elect  the  ten  initial 
members  of  the  Board  nominated  in 
accordance  with  subparagraph  (ii) 
above  for  the  terms  for  which  they  are 
nominated  and]  The  Board  shall,  not 
later  than  [June  1]  August  1  of  each  year, 
select  from  [the]  each  slate  of  three 
nominees  submitted  by  the  Nominating 
Committee  [and  announce]  the  name  of 
one  candidate  for  each  of  the  [other] 
Board  positions  to  be  filled,  taking  into 
consideration  such  factors  as  the  need 
to  maintain  broad  geographic 
representation  on  the  Board,  as  well  as 
diversity  in  the  size  and  type  of 
municipal  securities  brokers  and 
municipal  securities  dealers 
represented.  The  Board  shall  announce 
the  names  of  the  candidates  which  it 
has  selected.  The  public  representatives 
so  named  shall  be  considered  duly 
elected,  subject  to  the  requirements  of 
subparagraph  [(x)]  (ix)  below. 

[(vii)]  (vi)  In  naming  the  bank  and 
broker-dealer  representative  candidates 
as  provided  in  subparagraph  [(vi)]  (v) 
above,  the  Board  shall  announce  the 
broad  criteria  applied  to  their  selection 
in  terms  of  geographic  representation 
and  size  and  type  of  municipal  securities 
broker  and  municipal  securities  dealer 
to  be  represented.  An  additional 
candidate  for  each  position  of  bank 
representative  and  broker-dealer 
representative  to  be  filled  may  be 
nominated  by  20  percent  or  more  of  the 
municipal  securities  brokers  and 
municipal  securities  dealers  that  have 
paid  the  [initial  fee  prescribed  by  rule 
A-12  of  the  Board]  annual  fee 
prescribed  by  rule  A-14  of  the  Board  for 
the  fiscal  year  in  which  the  election  is 
conducted  (hereafter  referred  to  as 
"registered"  municipal  securities 
brokers  and  municipal  securities 
dealers],  if  notice  in  writing  signed  by 
the  required  number  of  municipal 
securities  brokers  and  municipal 
securities  dealers  is  filed  with  the  Board 
within  30  days  of  the  date  of  the 
announcement  by  the  Board  of  its 


selection  of  candidates.  Any  additional 
candidate  nominated  as  provided  in  this 
subparagraph  must  meet  the  criteria  of 
geography,  and  size  and  type  of 
municipal  securities  broker  or  municipal 
securities  dealer  designated  by  the 
Board  for  the  position  to  be  filled. 

[(viii)]  (vii)  If  no  additional  candidate 
or  candidates  are  nominated  as 
provided  in  subparagraph  [[vii]]  (vi) 
above  for  a  position  to  be  filled,  the 
candidate  selected  by  the  Board  for  such 
a  position  shall  be  considered  duly 
elected. 

[[ix]]  (viii)  If  any  additional  candidate 
or  candidates  are  nominated  for  a 
position  to  be  filled  as  provided  in 
subparagraph  [[vii]]  (vi)  above,  the 
Board  shall  send  to  each  registered 
municipal  securities  broker  and 
municipal  securities  dealer,  a  ballot 
setting  forth  the  names  of  each 
candidate  for  the  contested  position  or 
positions.  Such  ballot  shall  indicate  the 
date  by  which  ballots  must  be  returned 
to  the  Board,  but  such  date  may  not  be 
less  than  20  nor  more  than  30  days  from 
the  end  of  the  nominating  period 
provided  in  subparagraph  [[vii]]  (vi).  All 
ballots  shall  be  opened  by  such 
representative  of  the  Board  as  the 
Chairman  of  the  Board  shall  designate, 
and  in  the  presence  of  a  representative 
of  each  candidate  if  such  representation 
is  requested  in  writing  by  a  candidate. 
The  candidate  for  each  contested 
position  receiving  [more  than  50  percent 
of  the  votes  cast  for  such  position]  the 
largest  number  of  votes  cast  (each 
registered  municipal  securities  broker 
and  municipal  securities  dealer  having 
one  vote  for  each  contested  position) 
shall  be  considered  duly  elected.  [In  the 
event  no  candidate  receives  more  than 
50  percent  of  the  votes  cast  for  such 
position  on  the  first  ballot  there  shall  be 
a  run-off  election  between  the  two 
candidates  receiving  the  highest 
percentages  of  votes  cast.  Such  run-off 
election  shall  be  conducted  in 
accordance  with  the  procedures 
followed  on  the  first  ballot,  provided 
that  any  such  nm-off  election  must  be 
completed  within  20  days  from  the  date 
the  ballots  for  such  election  are  mailed 
by  the  Board.)  In  all  elections  under  this 
paragraph,  voting  shall  be  by 
confidential  mail  ballot. 

[[x]]  (ix)  'The  public  representatives  on 
the  Board  will,  prior  to  their  assumption 
of  office,  be  subject  to  approval  by  the 
Commission  to  assure  that  no  one  of 
them  is  associated  with  any  broker, 
dealer  or  municipal  securities  dealer 
and  that  at  least  one  is  representative  of 
investors  in  municipal  securities  and  at 
least  one  is  representative  of  issuers  of 
municipal  securities. 
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((xi)]  (x)  Upon  completion  of  the 
procedures  for  nomination  and  election 
of  new  Board  members  as  set  forth 
above,  the  Board  will  announce  the 
names  of  the  new  members. 

[(e)]  (d)  Resignation  and  Removal  of 
Members.  A  member  may  resign  from 
the  Board  by  submitting  a  written  notice 
of  resignation  to  the  Chairman  of  the 
Board  which  shall  specify  the  effective 
date  of  such  member’s  resignation.  In  no 
event  shall  such  date  be  more  than  30 
days  from  the  date  of  delivery  of  such 
notice  to  the  Chairman.  If  no  date  is 
specified,  the  resignation  shall  become 
effective  immediately  upon  its  delivery 
to  the  Chairman.  In  the  event  the  Board 
shall  find  that  any  member  has  willfully  - 
violated  any  provision  of  the  Act,  any 
rule  or  regulation  of  the  Commission 
thereunder,  or  any  rule  of  the  Board  or 
has  abused  his  authority  or  has 
otherwise  acted,  or  failed  to  act,  so  as  to 
^  affect  adversely  the  public  interest  or 
the  best  interests  of  the  Board,  the  Board 
may,  upon  the  affirmative  vote  of  two- 
thirds  of  the  whole  Board  (which  shall 
include  the  affirmative  vote  of  at  least 
one  public  representative,  one  broker- 
dealer  representative  and  one  bank 
representative},  remove  such  member 
[(other  than  an  initial  member)]  from 
office,  [or,  in  the  case  of  an  initial 
member  of  the  Board,  recommend  to  the 
Commission  that  such  member  be 
removed  from  office  or  censured.] 

[(0)  (g)  Vacancies.  Vacancies  on  the 
Board  shall  be  filled  by  vote  of  the 
members  of  the  Board,  subject  to  the 
Commission’s  power  of  approval 
referred  to  in  paragraph  ((d)]  (c)  of  this 
rule  with  respect  to  public 
representatives.  Any  person  so  elected 
to  fill  a  vacancy  shall  serve  for  the  term, 
or  any  unexpired  portion  of  the  term,  for 
which  such  person’s  predecessor  was 
elected.  For  purposes  of  this  rule,  the 
term  “vacancies  on  the  Board”  shall 
include  any  vacancy  resulting  from  the 
resignation  of  any  person  duly  elected  to 
the  Board  prior  to  the  commencement  of 
his  or  her  term. 

[(g)]  (f)  Compensation  and  Expenses. 
Members  shall  be  entitled  to  an 
allowance  for  transportation  expenses, 
to  the  extent  provided  by  resolution  of 
the  Board,  from  their  home  to  the  site  of 
a  meeting  of  the  Board  and  from  the  site 
of  such  meeting  to  their  home,  together 
with  a  per  diem  to  be  set  by  the  Board 
for  those  days  or  fraction  thereof  on 
which  the  Board  meets.  Members  of  the 
Board  shall  also  be  entitled  to 
reimbursement  for  actual  and  necessary 
expenses  incurred  by  them  in 
connection  with  any  other  official 
business  of  the  Board.  Except  as 
provided  in  paragraph  (c)  of  rule  A-6,  no 


member  of  the  Board  shall  be  entitled  to 
receive  any  other  compensation  from 
the  Board. 

|FR  Doc.  aa.347e3  Filed  11-6-80;  8:45  am) 
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[Release  No.  34-17267:  RIe  No.  SR-Amex- 
80-27] 

American  Stock  Exchange,  Inc.;  Self- 
Regulatory  Organization;  Proposed 
Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act”),  15  U.S.C.  78s  (b)(1),  as  amended 
by  Pub.  L  No.  94-29, 16  (June  4, 1975), 
notice  is  hereby  given  that  on  October 
17, 1980  the  above-mentioned  self- 
regulatory  organization  bled  with  the 
Securities  and  Exchange  Commission  a 
proposed  rule  change  as  follows: 

’The  Exchange’s  Statement  of  Terms  of 
Substance  of  the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
(the  “Exchange”)  proposes  to  amend  its 
rules  to  conform  to  Securities  Exchange 
Act  Rules  19c-l  and  19c-3. 

Exchange’s  Statement  of  Purpose 

The  purposes  of  the  proposed  rule 
change  are  (1)  to  conform  Rules  5, 189 
and  550  with  Securities  Exchange  Act 
Rules  19c-l  (“Rule  19c-l”)  and  19c-3 
(“Rule  19C-3  ’),  and  (2)  to  conform  Rule 
550  to  the  current  Exchange  staff 
organization.  'The  proposed  rule  change 
would  make  no  substantive  changes  in 
the  Exchange’s  rules;  it  is  intended  only 
to  clarify  the  scope  and  requirements  of 
the  rules  which  are  proposed  to  be 
amended,  so  that  members  may  better 
understand  and  comply  with  them. 

Statement  of  Basis 

The  proposed  amendments  of  Rules  5, 
189  and  550  are  consistent  with  Section 
6(b)  of  the  Act  in  general  and  further  the 
objectives  of  Section  6(b)(5]  of  the  Act 
in  particular  by  clarifying  the  scope  and 
meaning  of  the  rules  which  are  proposed 
to  be  amended,  and  thus  helping 
members  to  understand  and  comply 
with  them. 

Conunents  Received  from  Members, 
Participants,  or  Others  on  Proposed  Rule 
Change 

No  comments  were  solicited  or 
received  with  respect  to  the  proposed 
rule  change. 

Burden  on  Competition 

The  Amex  has  determined  that  no 
burden  on  competition  would  be 
imposed  by  the  proposed  amendments. 

On  or  before  December  12, 1980  or 
w'ithin  such  longer  period  (i)  as  the 


Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  above-mentioned  self- 
regulatory  organization  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary  of  ffie 
Commission,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549.  Copies  of  the 
filing  with  respect  to  the  foregoing  and 
all  written  submissions  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  above-mentioned 
self-regulatory  organization.  All 
submissions  should  refer  to  the  file 
number  referenced  in  the  caption  above 
and  should  be  submitted  on  or  before 
November  28, 1980. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

November  3, 1980. 

(FR  Doc.  80-34758  Filed  11-8-80;  8:45  am) 

BILUNG  CODE  SOIO-OI-M 


[Release  No.  34-17268;  RIe  No.  SR-Amex- 
80-26] 

American  Stock  Exchange,  Inc.;  Self- 
Regulatory  Organization;  Proposed 
Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),  15  U.S.C.  78s(b)(l),  as  amended 
by  Pub.  L.  No.  94-29, 16  (June  4, 1975), 
notice  is  hereby  given  that  on  October 
27, 1980  the  above-mentioned  self- 
regulatory  organization  filed  with  the 
Securities  and  Exchange  Commission  a 
proposed  rule  change,  as  follows: 

The  Exchange’s  Statement  of  the  Terms 
of  Substance  of  the  Proposed  Rule 
Change 

The  American  Stock  Exchange 
proposes  to  adopt  Rule  620,  which 
would  provide  a  simplified  arbitration 
procedure  for  resolving  small  claim 
disputes  between  members  involving 
sums  of  $5,000  or  less. 
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The  Exchange’s  Statement  of  Basi&and 
Purpose 

The  basis  and  purpose  of  the 
foregoing  proposed  rule  changes  are  as 
follows; 

In  1978,  the  Exchange  adopted  the 
uniform,  simplified  procedure  for  the 
arbitration  of  customer  small  claim 
disputes  developed  by  the  Securities 


Proposed  Rule  620  is  consistent  with 
Section  6(b]  of  the  Act  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  in  particular,  in  that  it  will 
provide  a  more  effective,  efficient  and 
economical  small  dispute  resolution 
system  for  members. 

Comments  Received  from  Members, 
Participants  or  Others  on  Proposed  Rule 
Changes 

No  comments  were  solicited  or 
received  with  respect  to  the  proposed 
rule  changes. 

Burden  on  Competition 

The  Exchange  has  determined  that  no 
burden  on  competition  will  be  imposed 
by  the  proposed  rule  changes. 

On  or  before  December  12. 1980,  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
periods  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  above-mentioned  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submissions  should  file  6  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Copies  of  the 
filing  with  respect  to  the  foregoing  and 
of  all  written  submissions  will  be 


Industry  Conference  on  Arbitration 
(Rule  619).  Subsequent  experience  with 
the  uniform  customer  small  claims 
procedure  suggests  that  a  similar 
mechanism  would  be  useful  in  resolving 
small  claim  disputes  between  members 
involving  sums  of  $5,000  or  less. 
Proposed  Rule  620  would  track  the 
procedures  of  the  customer  small  claims 
rule,  with  certain  difierences,  as  set 
forth  in  the  table  below: 


available  for  inspection  and  copying  in  • 
the  Public  Reference  Room,  1100  L 
Street,  N.W.,  Washington,  D.C.  Copies 
of  such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
on  or  before  November  28, 1980. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsinunons, 

Secretary. 

November  3, 1980. 

|FR  Doc.  80-34757  Filed  ll-O^SO;  8:45  am] 
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IRelease  No.  34-17263;  File  No.  SR-CBOE> 
80-26] 

Chicago  Board  Options  Exchange,  Inc, 
Seif-Regulatory  Organizations; 
Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  as  amended  by  Pub.  L. 
No.  94-29, 16  (June  4, 1975),  notice  is 
hereby  given  that  on  October  24, 1980, 
the  above-mentioned  self-regulatory 
organization  filed  with  the  Securities 
and  Exchange  Commission  proposed 
rule  change  as  follows: 

Text  of  Substance  of  the  Proposed  Rule 
Change 

This  proposed  rule  change  would  add, 
as  interpretation  and  policy  .02,  the 


following  language  to  Rule  7.7  titled 
Displaying  Bids  and  Offers  in  the  Book. 

.02.  In  effecting  a  transaction  with  an 
Order  Book  Official,  the  executing 
member  must  obtain  an  oral 
confirmation  froth  the  Order  Book 
Official  or  his  staff  as  to  the  material 
terms  of  the  transaction,  including  the 
number  of  contracts  bought  or  sold. 
Absent  such  oral  confirmation,  the 
Order  Book  Official  shall  not  be 
obligated  for  more  than  25  contracts  per 
series  in  any  transaction  even  though  an 
indication  for  a  greater  number  of 
contracts  may  be  displayed. 

Exchange’s  Statement  of  Basis  and 
Purpose 

The  basis  and  purpose  of  the 
foregoing  proposed  rule  change  is  as 
follows: 

The  purpose  of  the  proposed  change  is 
to  encourage  the  securing  of  oral 
confirmations  from  Order  Book  Officials 
to  minimize  the  chance  for 
misunderstandings  arising  from  the 
possible  display  of  an  erroneous 
indication  of  the  price  or  size  of  bids  or 
offers  in  the  book  maintained  by  the 
Order  Book  Official. 

The  proposed  change  makes  trading 
with  an  Order  Book  Official  less  apt  to 
involve  an  error  because  it  requires  oral 
confirmations.  Its  basis  under  the  Act  is 
section  6(b)(5)  in  that  it  protects 
investors  and  is  therefore  in  the  public 
interest. 

No  comments  on  this  proposed  rule 
change  have  been  solicited  or  received. 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

On  or  before  December  12, 1980,  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  above-mentioned  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submissions  should  file  6  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  Copies  of  the  filing 
with  respect  to  the  foregoing  and  of  all 
written  submissions  will  be  available 
for  inspection  and  copying  in  the  Public 
Reference  Room,  Securities  and 
Exchange  Commission.  1100  L  Street 


General  arbitration  procedure 

Customer  small  claims 
procedure  (Rule  619) 

Proposed  member  small  claim 
procedure  (Rule  620) 

Single  member  arbitrator. 

FuN  evidentlaty  if  requested 
by  any  party;  otherwise, 
decision  is  based  on 
pleadings. 

$5,000. 

Fun  evidentiary  H  requested 
by  customer;  otherwise, 
decision  is  based  on 
pleadings. 

$2.500 . 

4.  AvailabWty  oi  simplified 
procedure. 

Only  if  requested  by 
customer. 

$15 . 

If  requested  by  either  party. 

.  Variable,  based  upon  size  of 
claim. 

$too. 
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NW.,  Washington,  D.C.  Copies  of  such 
niing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  Ail  submissions 
should  refer  to  the  file  number 
referenced  in  the  caption  above  and 
should  be  submitted  on  or  before 
November  28, 1980. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

October  31, 1980. 

|FR  Doc.  80-34755  Filed  11-0-80;  8:45  am| 

BILUNG  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

(License  No.  02/02-0410] 

Clinton  Capital  Corp.;  Issuance  of  a 
License  To  Operate  as  a  Small 
Business  Investment  Company 

On  August  28. 1980,  a  Notice  was 
published  in  the  Federal  Register  (45  FR 
57632]  stating  that  Clinton  Capital 
Corporation,  135  Middagh  Street, 
Brooklyn,  New  York  11201,  had  filed  an 
application  with  the  Small  Business 
Administration  pursuant  to  Section 
107.102  of  the  SBA  Rules  and 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1980)),  for  a  license  to  operate  as  a 
small  business  investment  company. 

Interested  parties  were  given  until  the 
close  of  business  September  15, 1980,  to 
submit  their  comments.  No  comments 
were  received. 

Notice  is  hereby  given  that,  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  on  October 
22. 1980  issued  License  No.  02/02-0410 
to  Clinton  Capital  Corporation,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  November  3, 1980. 

Peter  F.  McNeish, 

Acting  Associate  Administrator  for 
Investment. 

|FR  Doc.  80-34796  Filed  11-8-80;  8:45  am] 

BILLING  CODE  aOZS-OI-M 


(License  No.  02/02-0398] 

Columbia  Pictures  Capital  Corp.; 
Issuance  of  a  License  To  Operate  as  a 
Small  Business  Investment  Company 

On  May  19, 1980,  a  Notice  was 
published  in  the  Federal  Register  (45  FR 
32815)  stating  that  Columbia  Pictures 


Capital  Corporation,  711  Fifth  Avenue. 
New  York,  New  York  10022,  had  filed  an 
application  with  the  Small  Business 
Administration  pursuant  to  Section 
107.102  of  the  SBA  Rules  and 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1980)),  for  a  license  to  operate  as  a 
small  business  investment  company. 

Interested  parties  were  given  until  the 
close  of  business  June  3, 1980,  to  submit 
their  comments.  No  comments  were 
received. 

Notice  is  hereby  given  that,  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  on  October 
22, 1980  issued  License  No.  02/02-0398 
to  Columbia  Pictures  Capital 
Corporation,  piu-suant  to  Section  301(c] 
of  the  Small  Business  Investment  Act  of 
1958,  as  amended. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  November  3, 1980. 

Peter  F.  McNeish, 

Acting  Associate  Administrator  for 
Investment 

(FR  Doc.  80-34797  Filed  11-8-80  8:45  am) 

BILLING  CODE  S025-01-M 


(License  No.  09/09-5259] 

Milestone  Capital  Corp.;  Issuance  of  a 
License  To  Operate  as  a  Small 
Business  Investment  Company 

On  February  8, 1980,  a  notice  was 
published  in  the  Federal  Register  (45  FR 
8785],  stating  that  Milestone  Capital 
Corporation,  located  at  5401  Mission 
Street,  San  Francisco,  California  94112, 
has  filed  an  application  with  the  Small 
Business  Administration  pursuant  to  13 
CFR  107.102  (1980),  for  a  license  to 
operate  as  a  small  business  investment 
company  under  the  provisions  of  Section 
301(d]  of  the  Small  Business  Investment 
Act  of  1958,  as  amended. 

Interested  parties  were  given  until  the 
close  of  business  February  25, 1980,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that  having 
considered  the  application  and  other 
pertinent  information,  SBA  has  issued 
License  No.  09/09-5259  to  Milestone 
Capital  Corporation,  on  October  22, 

1980. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 


Dated:  November  3, 1980. 

Peter  F.  McNeish, 

Acting  Associate  Administrator  for 
Investment 

|FR  Doc.  80-34798  Filed  11-8-80;  8:45  am) 
BlUING  CODE  S025-O1-M 


(License  No.  09/09-0242] 

California  Partners;  Filing  of 
Application  for  Approval  of  Conflict  of 
Interest  Transaction  Between 
Associates 

Notice  is  hereby  given  that  California 
Partners.  Two  Palo  Alto  Square,  Suite 
700,  Palo  Alto,  California  94304,  a 
Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  has  filed  an  application  with 
the  Small  Business  Administration 
pursuant  to  §  107.1004  of  the  regulations 
governing  small  business  investment 
companies  (13  CFR  107.1004  (1980))  for 
approval  of  a  conflict  of  interest 
transaction. 

California  Partners  proposes  to  make 
an  investment  in  ApoUo  Computer  Inc. 
(Apollo],  5  Executive  Park  Drive,  North 
Billerica.  Massachusetts  01862.  The 
proposed  financing  will  be  used  to 
purchase  7,500  shares  of  Apollo’s 
Preferred  Stock  at  a  price  of  $5.00  per 
share,  for  a  total  purchase  price  of 
$37,500. 

California  Partners  is  a  California 
limited  partnership.  Its  corporate 
general  partner  is  Draper  Associates, 

Inc.,  of  which  Mr.  William  H.  Draper  III 
is  an  officer,  director,  and  its  sole 
shareholder.  The  limited  partners  of 
California  Partners  are  members  of  Mr. 
Draper's  immediate  family.  Mr.  Draper 
also  is  one  of  the  general  partners  of 
Sutter  Hill  Ventures  (Sutter  Hill],  a 
California  partnership.  SBA  deems 
Sutter  Hill  and  its  other  general  partners 
as  Associates  of  California  Partners. 
Sutter  Hill,  its  general  partners  and 
associates  of  general  partners  currently 
own  approximately  32  percent  of  the 
voting  power  in  Apollo  and,  following  a 
proposed  November  1980  financing,  will 
own  approximately  31  percent  of  the 
voting  power  in  Apollo.  California 
Partenrs  currently  owns  approximately 
2.5  percent  of  the  voting  power  of 
Apollo,  and  will  own  approximately  the 
same  percentage  following  its  proposed 
investment.  Because  Sutter  Hill,  its 
partners  and  their  associates  own  more 
than  10  percent  of  the  voting  power  of 
Apollo,  Apollo  is  defined  as  an 
Associate  of  California  Partners. 
Therefore  the  proposed  investment  of 
California  Partners  in  Apollo  falls  within 
the  purview  of  Section  107,1004(b)(l)  of 
SBA  Rules  and  Regulations  and  requires 
SBA  prior  written  approval. 
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Notice  is  hereby  given  that  any  person 
may  not  later  than  November  24, 1980 
submit  written  comments  to  the  Acting 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  L 
Street,  N.W.,  Washington,  D.C.  20416. 

A  similar  Notice  shall  be  published  in 
a  newspaper  of  general  circulation  in 
the  Palo  Alto,  California  and  North 
Billerica,  Massachusetts  areas. 

(Catalog  of  Federal  Assistance  Programs  No. 
59.011,  Small  Business  Investment 
Companies). 

Dated:  October  30. 1980. 

Peter  F.  McNeish, 

Acting  Associate  Administrator  for 
Investment. 

Il-K  Doc.  80-34731  Filed  11-6-80.  8:45  afn| 

BILUNG  CODE  S02S-01-M 


(Declaration  of  Disaster  Loan  Area  #1948] 

Connecticut,  Declaration  of  Disaster 
Loan  Area 

New  Haven  County  and  adjacent 
counties  within  the  State  of  Connecticut 
constitute  a  disaster  area  as  a  result  of 
damage  caused  by  high  tides,  heavy 
rains,  winds  and  flooding  which 
occurred  on  October  25, 1980.  Eligible 
persons,  firms  and  organizations  may 
hie  applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
December  29, 1980,  and  for  economic 
injury  until  the  close  of  business  on  July 
29, 1981,  at:  Small  Business 
Administration,  District  Office,  One 
Financial  Plaza,  Hartford,  Connecticut 
06103. 

or  other  locally  ajinounced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  October  30, 1980. 

William  H.  Mauk,  Jr., 

Acting  Administrator. 

|FR  Doc.  80-34734  Filed  11-6-80  8:45  am| 

BILLING  CODE  8025-01-M 


(License  No.  02/02-0399] 

Noro  Capital  Corp.;  Issuance  of  a 
license  to  Operate  as  a  Small  Business 
Investment  Company 

On  September  9, 1980,  a  Notice  was 
published  in  the  Federal  Register  (45  FR 
39465)  stating  that  Noro  Capital 
Corporation,  230  Park  Avenue,  New 
York,  New  York  10017,  had  filed  an 
application  with  the  Small  Business 
Administration  pursuant  to  §  107.102  of 
the  SBA  rules  and  regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1980)),  for  a  license  to 
operate  as  a  small  business  investment 
company. 


Interested  parties  were  given  until  the 
close  of  business  September  24, 1980,  to 
submit  their  comments.  No  comments 
were  received. 

Notice  is  hereby  given  that,  having 
considered  the  application  and  all  other 
pertinent  information,  SBA,  on  October 
15, 1980,  issued  License  No.  02/02-0399 
to  Noro  Capital  Corporation,  pursuant  to 
Section  301  (c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  October  30. 1980. 

Peter  F.  McNeish, 

Acting  Associate  Administrator  for 
Investment. 

|FR  Doc.  80-34733  Filed  11-6-80;  8:45  ain| 
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(Proposed  Ucense  No.  02/02-5418] 

North  American  Funding  Corp.; 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  Section  301(d)  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended  (Act)  (15  U.S.C.  661  et 
seq.),  has  been  filed  by  North  American 
Funding  Corporation  (Applicant),  with 
the  Small  Business  Administration 
(SBA),  pursuant  to  13  CFR  107.102 
(1980). 

The  ofHcers,  directors  and 
stockholders  of  the  Applicant  are  as 
follows: 

Frank  R.  Wong,  25-28  148th  Street,  Flushing, 

NY  11354 — President 
Franklin  F.  Y.  Wong,  25-28 148th  Street, 

Flushing,  NY  11354 — Vice  President 
Kai  H.  Lo,  33  Pearl  Street,  New  York,  NY 

10038 — Secretary-Treasurer 

The  Applicant,  a  New  York 
corporation,  with  its  principal  place  of 
business  at  177  Cannal  Street,  New 
York,  New  York  10013,  will  begin 
operations  with  $500,000  of  paid-in 
capital  and  paid-in  surplus  derived  from 
the  sale  of  100  shares  of  common  stock 
to  14  stockholders. 

The  Applicant  will  conduct  its 
activities  principally  in  the  State  of  New 
York.  Applicant  intends  to  provide 
assistance  to  qualified  socially  or 
economically  disadvantaged  small 
business  concerns. 

As  a  small  business  investment 
company  under  Section  301(d)  of  the 
Act,  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958, 


as  amended,  from  time  to  time,  and  will 
provide  assistance  solely  to  small 
business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA’s 
consideration  of  the  Applicant  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  their  management,  including 
adequate  proBtability  and  Hnancial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  November  24, 1980, 
submit  to  SBA  written  comments  on  the 
proposed  Applicant.  Any  such 
communication  should  be  addressed  to 
the  Acting  Associate  Administrator  for 
Investment.  Small  Business 
Administration,  1441  “L”  Street,  NW.. 
Washington,  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  October  31, 1980. 

Peter  F.  McNeish, 

Acting  Associate  Administrator  for 
Investment 

IFR  Doc.  80-34730  Filed  11-6-80:  8:45  am| 

BILLING  CODE  S025-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Provisions  on  Employee  Conduct 
Exempting  Remote  or  Inconsequential 
Employee  Financial  Interests  Under  18 
U.S.C.  208(b)(2) 

agency:  Internal  Revenue  Service, 
Treasury  Department. 
action:  Provisions  on  Employee 
Conduct. 

summary:  Section  208(a)  of  18  U.S.C. 
prohibits  Government  employees  from 
participating  personally  and 
substantially  as  a  Government 
employee  in  any  particular  matter  in 
which  to  their  knowledge  they  or  their 
spouse,  minor  child,  partner,  or 
organization  in  which  they  are  an 
employee  or  prospective  employee,  has 
a  Bnancial  interest.  Under  section 
208(b)(2)  of  18  U.S.C.,  employee 
Hnancial  interests  may  be  excluded 
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from  the  provisions  of  section  208(a]  if 
an  agency,  by  a  rule  published  in  the 
Federal  Register,  determines  that  such 
financial  interests  are  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
the  employee's  services.  These 
provisions  provide  that  certain  financial 
interests  of  employees  are  excluded 
from  the  provisions  of  section  208(a) 
because  they  are  deemed  too  remote  or 
too  inconsequential  to  affect  the 
integrity  of  the  services  of  an  employee 
in  any  matter  in  which  he/she  may  act 
in  a  governmental  capacity.  An 
employee’s  Hnancial  interest  in  any 
stock,  bond  or  other  security  of  an  entity 
publicly  traded  on  a  securities  exchange 
is  remote  or  inconsequential  if  (1)  the 
number  of  shares,  bonds  or  other  units 
of  each  type  of  security  held  is  less  than 
1  percent  of  the  total  number  of  units  of 
each  such  type  of  security  outstanding, 

(2)  the  aggregate  value  of  the  employee's 
holdings  in  all  types  of  securities  of  the 
entity  is  less  than  $5,000,  and  (3)  the 
employee  is  not  an  officer,  director, 
trustee,  or  employee  of  the  entity,  or  the 
employee's  spouse  or  dependent  is  not 
an  officer,  director,  or  trustee  of  the 
entity.  An  employee’s  financial  interest 
in  shares  of  a  widely  held,  diversified, 
mutual  fund  or  regulated  investment 
company  is  remote  or  inconsequential, 
regardless  of  the  value  of  such  interest 
or  number  of  shares  held,  if  (1)  the 
employee  is  not  an  officer,  director, 
trustee,  or  employee,  or  the  employee's 
spouse  or  dependent  is  not  an  officer, 
director,  or  trustee  and  (2)  the  matter 
being  handled  by  the  employee  does  not 
directly  involve  the  mutual  fund  or 
regulated  investment  company  itself. 
EFFECTIVE  DATE:  These  provisions  take 
effect  on  November  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Corbitt,  Jr.  of  the  General 
Legal  Services  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 

N.W„  Washington,  D.C.  20224 
(Attention:  CC;GLS:3)  (202-566-6571). 
SUPPLEMENTARY  INFORMATION; 

Drafting  Information 

The  principal  author  of  this  document 
was  James  W.  Corbitt,  Jr.  of  the  General 
Legal  Services  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  other  personnel  in  the 
Office  of  Chief  Counsel  and  the  Internal 
Revenue  Service  participated  in 
developing  this  document,  both  on 
matters  of  substance  and  style. 

Public  Procedure 

The  Service  has  determined  that  these 
provisions  relate  to  agency  management 
and  personnel.  Accordingly,  it  is  found. 


pursuant  to  5  U.S.C.  553(a)(2),  that 
notice  and  public  procedure  on  these 
provisions  is  unnecessary. 

Nonapplicability  of  Treasury  Directive 

The  provisions  set  forth  in  this 
document  are  part  of  the  Internal 
Revenue  Manual,  an  internal 
management  document  of  the  Internal 
Revenue  Service.  Accordingly,  the 
provisions  of  paragraphs  8  through  14  of 
the  Treasury  Department  directive 
(published  in  the  Federal  Register  at  43 
re  52120)  implementing  Executive  Order 
12044  do  not  apply  to  this  document. 

The  following  rule  is  added  to  §  228  of 
Internal  Revenue  Manual  0735.1, 
Handbook  of  Employee  Responsibilities 
and  Conduct: 

1.  Pursuant  to  18  U.S.C.  208(b)(2),  the 
financial  interests  described  below  of 
employees  are  deemed  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
the  services  of  an  employee  in  any 
matter  in  which  he/she  may  act  in  a 
governmental  capacity. 

(a)  An  employee’s  financial  interest  in 
any  stock,  bond,  or  other  security  of  an 
entity  publicly  traded  on  a  securities 
exchange  is  remote  or  inconsequential  if 
(1)  the  number  of  shares,  bonds,  or  other 
units  of  each  type  of  security  held  is  less 
than  1  percent  of  the  total  number  of 
units  of  each  such  type  of  security 
outstanding,  (2)  the  aggregate  value  of 
the  employee's  holdings  in  all  types  of 
securities  of  the  entity  is  less  than 
$5,000,  and  (3)  the  employee  is  not  an 
officer,  director,  trustee,  or  employee  of 
the  entity,  or  the  employee's  spouse  or 
dependent  is  not  an  officer,  director,  or 
trustee  of  the  entity. 

(b)  An  employee’s  financial  interest  in 
shares  of  a  widely  held,  diversified, 
mutual  fund  or  regulated  investment 
company  is  remote  or  inconsequential, 
regardless  of  the  value  of  such  interest 
or  number  of  shares  held,  if  (1)  the 
employee  is  not  an  officer,  director, 
trustee,  or  employee,  or  the  employee’s 
spouse  or  dependent  is  not  an  officer, 
director,  or  trustee  and  (2)  the  matter 
being  handled  by  the  employee  does  not 
directly  involve  the  mutual  fund  or 
regulated  investment  company  itself. 

2.  In  determining  whether  the  number 
of  units  of  a  type  of  security  held  and 
the  aggregate  value  of  an  employee's 
holdings  in  all  types  of  securities  exceed 
the  limitations  in  section  1(a)  above, 
securities  held  outright  by  or  in  trust  or 
a  similar  arrangement  for  the  benefit  of 
the  employee  or  the  employee’s  spouse 
or  dependent  will  be  taken  into  account. 
Also,  securities  held  by  any  organization 
in  which  the  employee  or  his/her  spouse 
or  dependent  is  serving  as  an  officer, 
director,  trustee,  or  employee  will  be 
taken  into  account. 


3.  The  number  of  units  of  each  type  of 
security  outstanding  and  the  value  of  an 
employee’s  holdings  in  all  securities  of 
an  entity  under  section  1(a)  of  these 
rules  shall  be  determined  at  the  time  the 
employee  first  acts  in  a  governmental 
capacity  with  respect  to  the  financial 
interest.  If  at  any  future  time  during 
which  an  employee  is  acting  in  a 
governmental  capacity  with  respect  to  a 
financial  interest,  the  (1)  number  of 
shares,  bonds,  or  other  units  of  a  type  of 
security  held  increases  to  equal  or 
exceed  1  percent  of  the  total  number  of 
units  of  such  type  of  security 
outstanding  and/or  (2)  the  aggregate 
value  of  the  employee’s  holdings  in  all 
types  of  securities  of  the  entity  increases 
to  equal  or  exceed  $5,000,  the  foregoing 
exemption  no  longer  applies  and  the 
employee  must  seek  an  exemption  under 
18  U.S.C  208(b)(1).  This  exemption  must 
be  sought  within  a  reasonable  period  of 
time  after  the  employee  first  becomes 
aware  of  the  increase  in  securities  and/ 
or  the  increase  in  value. 

Jerome  Kurtz, 

Commissioner  of  Internal  Revenue. 

|FR  Doc.  60-3492e  Filed  Il-iMO;  8:45  am 
BILUNG  CODE  4830-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C. 

552b(e)(3). 
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1 

FEDERAL  MARITIME  COMMISSION. 

TIME  AND  date:  9  a.m.,  November  12. 
1980. 

PLACE:  Hearing  Room  One,  1100  L  Street 
NW.,  Washington,  D.C.  20573. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Docket  No.  78-6:  Adel  International 
Development,  Inc.  v.  Puerto  Rico  Maritime 
Shipping  Authority  and  Star  Lines,  Inc. — 
Consideration  of  the  record. 

2.  Docket  No.  80-40:  Foreign  Commerce 
Tariff  Regulations — Amendments 
Implementing  the  Ocean  Shipping  Act  of 
1978 — Consideration  of  comments  submitted 
in  response  to  notice  of  proposed  rulemaking. 

3.  Docket  No.  80-^5:  Agreement  Nos.  10386, 
as  Amended,  10388, 10382,  as  Amended,  and 
10389 — Cargo  Revenue  Pooling/Equal  Access 
Agreements  in  the  United  States/ Argentine 
Trades — Consideration  of  motion  to 
terminate  or  suspend  proceeding. 

CONTACT  PERSON  FOR  MORE 

information: 

Francis  C.  Humey,  Secretary  (202)  523- 
5725. 

IS-2046-80  Filed  11-5-80;  1Z:54  pin| 

BILLING  CODE  6730-01-M 
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FEDERAL  TRADE  COMMISSION. 

TIME  AND  date:  2  p.m.,  Thursday, 
November  6, 1980. 
place:  Room  432,  Federal  Trade 
Commission  Building,  Sixth  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Discussion 
of  Response  to  Congressional  Request 


for  the  Commission’s  views  on  its 
Section  5  Authority  over  Unfair  Acts  or 
Practices;  Discussion  of  Legal 
Interpretations  of  Commission 
Enforcement  Authority. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Pamela  F.  Richard,  Office 
of  Public  Information:  (202)  523-3830: 
recorded  message:  (202)  523-3806. 

1S-205(W«  Filed  11-5-80:  3:20  pml 

BILLING  CODE  6750-01-M 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION. 

TIME  AND  date:  9:30  a.m.,  Thursday, 
November  13, 1980. 

PLACE:  Seventh  floor  board  room,  1776  G 
Street  NW.,  Washington,  D.C. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  of  Central  Liquidity  Facility 
Lending  Rate. 

2.  Development  of  Regulation  Permitting 
Federal  Credit  Unions  to  Offer  Alternative 
Mortgages. 

3.  Report  on  actions  taken  under 
delegations  of  authority. 

4.  Applications  for  charters,  amendments  to 
charters,  bylaw  amendments,  mergers  as  may 
be  pending  at  that  time. 

FOR  MORE  INFORMATION  CONTACT:  Joan 
O’Neill,  Program  Assistant  telephone 
(202)  357-1100. 

(S-2047-80  Filed  11-5-80: 2:53  pm] 

BILLING  CODE  753S-01-M 
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NEIGHBORHOOD  REINVESTMENT 
CORPORATION. 

TIME  AND  date:  2:30  p.m.,  November  10. 
19m 

PLACE:  Board  room,  sixth  floor.  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW.,  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Timothy  McCarthy, 
Associate  Director,  Communications 
(202)  377-6815. 
agenda: 

I.  Call  to  Order  and  Remarks  of  the 
Chairman. 

II.  Approval  of  Minutes,  September  3, 1980. 

III.  Resolution:  Third  Annual  Meeting. 

IV.  Resolution:  Regular  Meetings  of  the 
Board,  1981. 

V.  Report  of  the  Audit  Committee. 

VI.  Report  of  the  Personnel  Committee. 


Vn.  Treasurer’s  Report. 

Vlll.  Executive  Director’s  Report. 
No.  16  November  4. 1980. 

Donnie  L  Bryant, 

Secretary. 

iS-2044-80  Filiid  11-4-8(1:  4D9  pm| 
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NUCLEAR  REGULATORY  COMMISSION. 
DATE:  November  10, 1980. 

PLACE:  Commissioners  conference  room, 
1717  H  Street  NW.,  Washington,  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Monday, 
November  10: 

10  a.m. 

Discussion  of  Policy  on  Anticnpated 
Transient  Without  Sciram  (public  meettng). 

2  p.m. 

Briefing  on  Intrusion  of  Steam  Generator 
Transients  as  an  Unresolved  Safety  Issue 
(public  meeting). 

ADDITIONAL  INFORMATION:  The 

affirmation  of  Request  by  UCS  for  Stay 
of  Policy  Statement  was  postponed 
from  October  31  until  3:30  p.m., 
November  3. 

AUTOMATIC  TELEPHONE  ANSWERING 
SERVICE  FOR  SCHEDULE  UPDA-TE:  (202) 
634-1498. 

Those  planning  to  attend  a  meeting 
should  reverify  the  status  on  the  day  of 
the  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Walter  Magee  (202)  634- 
1410. 

Walter  Magee, 

Office  of  the  Secretary. 

|S-204»-80  Filed  11-5-80:  3:13  pm| 

BILLING  CODE  7590-01-M 
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OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION. 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  4S  FR  71700, 
OCTOBER  29,  1980. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10  a.m.  on  November  6, 
1980. 

CHANGES  IN  THE  MEETING:  This  meeting 
has  been  rescheduled  for  11  a.m.  on 
November  6,  1980. 

Dated:  November  5, 1980. 

|S-204»-a0  Filed  11-6-80;  3n0  pin| 
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SECURITIES  AND  EXCHANGE  COMMISSION. 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  10, 1980,  in  Room 
825,  500  North  Capitol  Street, 

Washington,  D.C. 

A  closed  meeting  will  be  held  on 
Wednesday,  November  12, 1980,  at  2.30 
p.m.  An  open  meeting  will  be  held  on 
Thursday,  November  13, 1980,  at  10  a.m. 

The  Commissioners,  their  legal 
assistants,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  ^e 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
522b(c)(4)(8)(9)(A)  and  (10)  and  17  CFR 
200.402(a)[4)(8](9](i]  and  (10). 

Commissioners  Loomis,  Evans, 
Friedman  and  Thomas  determined  to 
hold  the  aforesaid  meeting  in  closed 
session. 

The  subject  matter  of  the  closed 
meeting  e<^eduled  for  Wednesday, 
November  12, 1980,  at  2:30  p.m.,  will  be: 

Access  to  investigative  files  by  Federal, 

State,  or  Self-Regulatory  authorities. 
Litigation  matters. 

Formal  orders  of  investigation. 

Settlement  of  administrative  proceeding  of  an 
enforcement  nature. 

Report  of  investigation. 

Consideration  of  amicus  participation. 
Freedom  of  Information  Act  appeal. 
Regulatory  matter  bearing  enforcement 
implications. 

Proposed  order  in  administrative  proceeding 
of  an  enforcement  nature. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
November  13, 1980,  at  10  a.m.,  will  be: 

1.  Consideration  of  whether  to  issue  a 
release  revising  Form  N-lQ  under  the 
Investment  Company  Act  of  1940,  which  is 
used  by  all  management  investing  companies 
to  report  the  occurrence  during  the  preceding 
quarter  of  any  one  or  more  of  twelve 
specified  events.  The  revisions  are  designed 
to  eliminate  the  necessity  for  management 
investment  companies  to  file  Form  N-lQ  on  a 
regular  basis.  For  further  information,  please 
contact  Anthony  A.  Vertuno  at  (202)  272- 
2107. 

2.  Consideration  of  whether  to  withdraw 
proposed  staff  guidelines  for  disclosure  in 
registration  statements  and  periodic  reports 
filed  by  electric  and  gas  utility  companies. 
For  further  information,  please  contact 
William  H.  Carter  at  (202)  272-2604. 


3.  Consideration  of  whether  to  issue  a 
release  adopting  technical  amendments  to 
Regulations  S-X  and  S-K  to  the  rules,  forms 
and  schedules  under  the  Securities  Act  of 
1933  and  the  Securities  Exchange  Act  of  1934 
and  amendments  to  Rule  30-1,  the 
Commission’s  general  organization  rule 
delegating  authority  to  the  Director  of  the 
Division  of  Corporation  Finance.  For  further 
information,  please  contact  Elizabeth  K. 
Norsworthy  at  (202)  272-2589. 

4.  Consideration  of  whether  to  grant  the 
application  of  Stephens,  Inc.  and  Jackson  T. 
Stephens  for  relief  pursuant  to  Ride  252(f)  of 
Regulation  A.  For  further  information,  please 
contact  Thomas  ].  Baudhuin  at  (202)  272-2644. 

5.  Consideration  of  whether  to  send  a  letter 
to  Senator  William  Proxmire,  Chairman  of 
the  Senate  Committee  on  Banking,  Housing 
and  Urban  Affairs,  expressing  the 
Commission’s  views  on  S.  3188,  the  ‘Tender 
Offer  Improvements  and  Investor  Protection 
Act  of  1980.”  For  further  information,  please 
contact  Alan  Rosenblat  at  (202)  272-2428. 

6.  Consideration  of  whether  to  issue  a 
release  adopting  amendments  to  the 
management  remuneration  disclosure 
requirements  embodied  in  Item  4  of 
Regulation  S-4(.  The  amendments  will 
remove  from  the  Item  4(a)  table  remuneration 
resulting  from  stock  option,  pension  and 
stock  appreciation  right  plans  and  will 
establish  separate  disclosure  of  these  forms 
of  remuneration.  The  amendments  also  relate 
to  the  definition  of  the  term  “executive 
officer,”  compensation  relating  to  the 
termination  of  employment,  indebtedness  of 
BsanageaseBt  and  certaui  other  techmcal 
amendments.  These  amendments  are  in 
response  to  concerns  that  have  come  to  the 
Commission’s  attention  during  the 
administration  of  the  new  remuneration 
disdoeere  requirements.  For  farther 
information,  please  contact  Joseidi  G. 
Connolly,  ]r.  at  (202)  272-3208. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Nancy 
Wojtas  at  (202)  272-2178. 

November  4, 1980. 

IS-2045-80  Filed  ll-S-80;  10:43  am| 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 


documents  on  two  assigned  days  of  the  week 
(Monday /Thursday  or  Tuesday/ Friday). 

FR  32914,  August  6,  1976.) 

Monday 

Tuesday 

Wednesday 

llNirsday 

Friday 

DOT/SECRETARY 
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Documents  normally  scheduled  for  publication  orr  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited. 

(Comments  should  be  submitted  to  the  Day-of*the*Week  Program  Coordinator. 
Office  of  the  Federal  Roister,  National  Archives  and  Records  Service, 
General  Services  Administration,  Washington,  D.C.  20408 


NOTE:  As  of  September  2,  1960,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  the  Tuesday/Friday  pubiication 
schedule. 


REMINDERS 


The  “reminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

ENVIRONMENTAL  PROTECTION  AGENCY 
66952  10-8-80  /  Air  pollution;  submission  of  altitude 

performance  adjustments  for  motor  vehicles 
66984  10-8-80  /  Final  high-altitude  emission  standards  for  1982 

and  1983  light-duty  motor  vehicles 
66789  10-8-80  /  Vermont  State  Implementation  Plan  revision 

66789  10-8-80  /  Virginia  State  Implementation  Plan;  approval  of 

revisions 

66792  10-8-80  /  Virginia  State  Implementation  Plan;  approval  of 

certain  amendments 
FEDERAL  HOME  LOAN  BANK  BOARD 
67313  10-10-80  /  Marketable  certificates  of  deposit,  brokered 

funds  by  institutions  whose  accounts  are  insured  by  the 
FSUC 

List  of  Public  Laws 

Note:  The  current  listing  of  October  24, 1980  of  public  bills  which 
have  become  law  was  the  last  until  Congress  reconvenes  November 
12, 1980.  For  a  complete  up  to  date  cumulative  listing  see  Reader 
Aids  in  the  issue  of  Wednesday,  NoVember  5. 1980. 
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